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SOHUTTB. 

Florida  Cehtral  E,  R,  Co.  v.  SoHtrrrB;  Jacksonville,  Pensa- 
ooLA,  AND  Mobile  R.  R.  Co.  v.  Schutte;  Westebn  Nobth 
Gasolina  R.  R.  Co.  v.  Drew. 

(103  UniUd  States  Beparts,  118.     October  Term,  1880.) 

The  drcumstances  stated  under  which  bonds  of  Florida,  payable  to  bearer, 
issued  in  aid  of  certain  railroad  companies,  signed  by  her  governor  and 
her  treasurer,  and  sealed  with  her  seal,  were  sold  by  the  active  efforts 
of  the  governor  and  came  into  the  hands  of  subjects  of  Holland.  Most  of 
the  sales  were  in  that  country.  HMy  that  inasmuch  as  the  bonds,  though 
fraudulent  in  their  inception,  were  put  upon  the  market  and  sold  in  a 
foreign  country  to  a  people  largely  unacquainted  with  the  English  lan- 
goaffe,  a  case  is  presented  which  justifies  the  court  in  treating  the  owners 
ofthem  as  purchasers  for  value  and  in  good  faith,  and  entitled  to  relief 
accordingly. 

One  S.,  having  money  in  his  hands  belonging  to  a  corporation,  W.,  fraudu- 
lently diverted  it  from  the  use  to  which  the  company  had  appropriated  it, 
and  purchased  therewith  bonds  of  the  P.  &  G.  imd  of  the  T.  railroads. 
8.  suDsequently  handed  over  the  bonds  to  D.  ana  others,  purchasers  of 
the  railroads  from  the  trustees  of  the  State  internal  improvement  fund, 
that  D.  and  his  associates  might  use  them  in  payment,  it  being  the  under- 
standing that  they  were  to  raise  money  by  mortgftte  and  pay  S.  what  he 
had  advanced  on  the  bonds,  with  commissions  and  fees  in  addition;  and 
8.,  besides  taking  stock  in  the  new  company  to  be  formed,  was  to  have 
certain  privileges  in  the  election  of  directors.  D.  and  his  associates  not 
being  able  to  raise  the  balance  of  the  purchase- money  remaining  after 
applying  the  bonds,  S.,  by  giving  to  the  trustees  a  fraudulent  check, 
got  possession  of  the  title-deeds,  and  caused  them  to  be  recorded. 
Thereupon  D.,  for  himself  and  his  associates,  executed  a  paper,  purport- 
ing to  convey  the  railroads  to  S.,  ^Hn  trust  for  the  express  purpose  of 
enabling  said  S. — which  he  hereby  agrees  and  binds  himself  to  do — ^to 
convey  the  same  to  that  incorporation,  consisting  or  to  consist  as  incor- 
porators of  said  D.  and  his  associates,"  as  soon  as  the  latter  should  be 
mcorporated  as  a  railroad  company  by  the  legislature.  The  legislature 
incorporated  D.  and  his  associates,  and  the  company  at  once,  without 
objection  from  S.  or  any  one  in  his  interest,  took  possession  of  the  prop- 
erty and  operated  the  railroad  as  owner.  One  L.,  who  had  succeeded  to 
B.  under  his  contracts,  assumed  control  of  the  company,  and  was  its 
principal  stockholder.  A  new  railroad  company  was  then  incorporated, 
which  absorbed  the  other  and  took  possession  of  its  property.  Both  S. 
and  L.  were  named  as  incorporators  of  the  new  company.  The  corpora- 
tion W.,  whose  funds  S.  haa  thus  embezzled  and  invested,  averred  in  its 
bill  that  the  ownership  of  the  property  was  in  it.  Through  its  agents  it 
had  also  entered  into  {^contract  of  settlement  with  S.  and  L.,  stipulating 
that  the  money  it  had  lost  should  be  paid  to  it  from  the  proceeds  of  the 
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sales  of  certain  State  bonds  to  be  issued  to  the  railroad  company  on  the 
fjaith  of  the  ownership  of  this  property  Hddy  that  the  corporation  W. 
was  estopped  from  setting  up  title  to  the  property  as  against  bona-fide 
holders  of  the  bonds. 

The  legislation  under  which  certain  bonds  were  issued  by  the  State  of  Florida 
in  aid  of  railroads  having  been  pronounced  unconstitutional  by  the 
Supreme  Court  of  that  State,  this  court  passes  upon  the  liability  of  the 
railroad  company  as  guarantors  of  such  bonds, — the  case  upon  the  facts 
being  within  the  rule  of  the  liability  of  an  indorser  of  commercial  paper. 

Contracts  created  by,  or  entered  into  imder,  the  authority  of  statutes  are  to 
be  interpreted  according  to  the  language  used  in  each  particular  case  to 
express  the  obligation  assumed. 

The  State,  by  the  terms  of  the  statute,  having  a  lien  on  the  property  of  the 
railroad  company  as  trustee  for  the  holders  of  the  bonds,  it  does  not  fol- 
low, because  the  provisions  of  the  statute  in  respect  to  the  execution  and 
exchange  of  the  State  bonds  is  unconstitutional,  that  the  statutory  lien 
is  void  also.  The  unconstitutional  part  of  the  statute  may  in  this  instance 
be  stricken  out,  and  the  statutory  mortgage  left  in  full  force. 

A  suit  was  brought  by  the  State  of  Florida  against  the  F.  C.  R.  R.  Co., 
alleging  default  in  the  payment  of  interest  due  on  the  company's  bonds 
given  in  exchange  for  State  bonds,  and  seeking  to  enforce  the  statutory 
lien  by  the  sale  of  the  roads  and  the  application  of  the  proceeds  to  the 
holders  of  the  State  bonds.  The  company  answered,  setting  up  fraud, 
the  unconstitutionality  of  the  law  touching  the  State  bonds,  and  averring 
that  the  railroad  bonds  were  not  a  lien.  The  Supreme  Court  of  the  State 
dismissed  the  bill  because  it  was  not  proved  that  any  of  the  State  bonds 
were  in  the  hands  of  bona-fide  holders.  The  point  as  to  the  statutory 
authority,  however,  to  exchange  the  bonds  and  create  a  lien,  was  directly 
'  made  by  the  pleadings,  and,  after  full  argument,  elaborately  considered 
by  the  court.  jBddj  that  the  decision  on  this  point  was  in  no  just 
sense  obiter. 

It  cannot  be  said  that  a  case  is  not  authority  on  one  point,  because,  although 
that  point  was  properly  presented  and  decided  in  the  regular  course  of 
the  consideration  of  the  cause,  something  else  was  found  in  the  end 
which  disposed  of  the  whole  matter. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Mr,  George  F.  Edmunds,  Mr.  William  A.  Maury,  Mr.  Samuel 
F.  Phillips,  and  Mr.  James  M.  Baker  for  the  I^lorida  Central 
R  R.  Co. 

Mr.  James  M.  Baker  and  Mr.  James  Baker  for  the  Jacksonville, 
Pensacola,  and  Mobile  E.  E.  Co. 

Mr.  George  F.  Edmunds,  Mr.  Samuel  F.  Phillips,  and  Mr.  Jo- 
seph B.  Stewart  for  the  Western  North  Carolina  E.  E.  Co. 

Mr.  Matthew  H.  Carpenter  and  Mr.  Wayne  MacVeagh,  contra. 

Mb.  Chief-Justice  Waite  delivered  the  opinion  of  the  court. 

These  cases,  although  separate  in  form,  are  so  connected  in  their 
facts  that  they  may  properly  be  considered  and  decided  together. 
The  facts  are  these  :— 

The  Florida,  Atlantic,  and  Gulf  Central  E.  E.  Co.,  incorporated 
by  the  General  Assembly  of  Florida  in  1853,  built  a  railroad  from 
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Jacksonville  to  Lake  City.  The  Pensacola  and  Georgia  E.  E.  Co., 
also  incorporated  during  the  same  year,  built  a  road  from  Lake 
City  through  Tallahassee  to  Quincy  in  the  direction  of  Mobile, 
with  a  branch  to  Monticello ;  and  the  Tallahasseje  E.  E.  Co.,  incor- 

E orated  at  a  somewhat  earlier  date,  built  another  road  from  Talla- 
assee  to  St.  Marks.  Each  of  these  companies  became  indebted  to 
tlie  State  of  Florida  under  the  provisions  of  the  internal  improve- 
ment law,  and,  as  a  consequence,  the  road  of  the  Florida,  Atlantic, 
and  Gulf  Central  company  was  sold,  on  the  4th  of  March,  1868,  by 
the  tnistees  of  the  internal  improvement  fund,  under  the  authority 
of  law,  to  William  E.  Jackson  and  his  associates,  that  of  the  Pen- 
sacola and  Georgia  company,  on  the  6th  of  February,  1869,  to 
F.  Dibble  and  his  associates,  and  that  of  the  Tallahassee  company 
on  the  same  day  and  to  the  same  parties. 

The  road  from  Jacksonville  to  Lake  City  was  paid  for  in  full, 
and  a  conveyance  in  due  form  executed  to  the  purchasere,  who, 
on  tlie  29th  of  July,  1868,  were,  under  the  name  of  the  Florida 
Central  E.  E.  Co.,  incorporated  by  the  General  Assembly  of  the 
State,  with  all  the  powers  and  franchises  of  the  Florida,  Atlantic, 
and  Gulf  Central  company.  They  were  also  authorized  to  fix  the 
amount  of  the  capital  stock  of  the  company,  and  the  number  of 
shares  into  which  it  should  be  divided.  In  this  way  the  capital 
was  put  at  $550,000,  with  five  thousand  five  hundred  shares.  Of 
these  shares  George  W.  Swepson  afterwards  became  the  purchaser 
of  four  thousand  three  hundred  and  seventy,  which  he  paid  for 
with  money  in  his  hands  belonging  to  the  Western  Division  of  the 
Western  Isorth  Carolina  E.  E.  Co.,  a  North  Carolina  corporation, 
which  he  fraudulently  diverted  from  the  use  to  which  it  had  been 
appropriated  by  that  company. 

Swepson  also  purchased,  with  the  funds  of  the  same  North  Caro- 
lina corporation,  bonds  of  the  Pensacola  and  Georgia  and  the  Talla- 
hassee companies  to  the  amount  of  $960,000,  or  thereabouts,  and  on 
the  24th  oi  April,  1869,  he  entered  into  a  contract  with  the  pur- 
chasers of  the  roads  of  those  companies  hj  which  he  was  to  deliver 
them  these  bonds  to  use  in  making  their  payments  of  purchase- 
money  ;  and  they,  as  soon  as  they  could  get  the  necessary  authority 
from  the  legislature,  were  to  raise  monevby  a  mortgage  on  the  prop- 
erty and  pay  him  what  he  had  advanced  to  buy  the  bonds,  with  cer- 
tain commissions  and  attorney's  fees,  and  $100,000  in  addition.  The , 
contract  conteniplated  an  incorporation  of  the  purchasers  after  the 
manner  of  the  Florida  Central  company,  with  a  distribution  of  one 
third  of  the  stock  to  Swepson.  As  security  for  the  payment  of  the 
ram  agreed  to  be  paid,  the  bonds  issued  under  the  contemplated  mort- 
gage were  to  be  disposed  of  in  a  particular  way,  and  Swepson  was 
to  be  given  certain  privileges  in  the  election  of  directors.  Under 
this  arrangement  Swepson  handed  over  $960,300  of  Pensacola  and 
Georgia  and  Tallahassee  bonds  to  the  purchasers ;  but  after  these 
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bonds  had  been  applied  in  the  way  contemplated  there  still  re- 
mained  a  balance  of  the  purchase-money,  amounting  to  $472,065, 
to  be  paid.  Deeds  conveying  the  property  to  Dibble  for  himself 
and  liis  associates  were  executed  in  due  form,  bnt  their  delivery 
was  withheld  on  account  of  this  default  in  payment.  Dibble  and 
his  associates  being  unable  to  raise  the  money,  Swepson,  by  putting 
o£E  on  the  trustees  of  the  improvement  fund  a  wortnless  check  that 
was  never  paid  for  the  amount  that  was  due,  got  possession  of  the 
deeds  and  had  them  duly  recorded  April  22,  1869.  On  the  same 
day  Dibble,  for  himself  and  his  associates,  party  of  the  first  part, 
executed  a  paper  which  on  its  face  purported  to  convey  the  roads 
to  Swepson,  "  said  party  of  the  second  part,  in  trust  for  the  ex- 

Ijress  purpose  of  enaoling  said  party  of  the  second  part — ^which  he 
lereby  agrees  and  binds  nimseli  to  do — ^to  convey  tlie  same  to  that 
incorporation,  consisting  or  to  consist  as  incorporator  of  said 
F.  Dibble  and  his  associates,  as  soon  as  said  DilK)le  and  his  asso- 
ciates shall  have  granted  to  them  such  a  similar  relief  as  the  legis- 
lature of  the  said  State  of  Florida  granted  to  William  E.  Jackson 
and  his  associates  by  act  for  relief  of  William  E.  Jackson  and  his 
associates,  approved  July  29, 1868,  and  also  for  the  further  purpose 
of  securing  said  party  of  the  second  part  in  all  advances  made  as 
specified  and  agreed  upon  in  the  said  agreement  between  these 
parties,  executed  and  dated  March  26,  1869,  and  the  advancement, 
as  aforesaid,  of  said  sum  of  four  hundred  and  seventy-two  thousand 
and  sixty-five  dollars,  until  such  time  as  said  relief  shall  have  been 
granted  and  said  party  of  the  second  part  shall  have  conveyed  said 
property  to  said  incorporation,  as  hereinbefore  prescribed." 
This  instrument  was  never  acknowledged  or  recorded. 
On  the  24th  of  June,  1869,  the  proposed  act  of  incorporation 
was  obtained,  by  which  Dibble  and  his  associates,  as  purchasers  of 
the  roads,  were  made  a  body  corporate  under  the  name  of  the  Tal- 
lahassee R.  R.  Co.,  to  hold,  operate,  and  enjoy  the  property  pur- 
chased, with  all  the  powers,  privileges,  and  franchises  of  the  Pen- 
sacola  and  Georgia  and  the  original  Tallahassee  companies,  and 
with  power  to  issue  bonds  secured  by  mortgage ;  "  Provided,  that 
any  deed  of  trust,  mortgage,  or  conveyance,  bond  or  bonds,  or 
security  which  may  have  heen  executed,  made,  created,  or  con- 
tracted for,  as  a  lien  on  said  railroad  or  otherwise,  by  said  Franklin 
Dibble,  in  behalf  of  himself  and  his  associates,  prior  to  the  passage 
of  this  act,  shall  be  valid  and  effectual  to  all  intents,  either  at  law 
or  in  equity,  as  a  lien  or  a  mortgage,  or  security  on  said  railroad,  as 
if  the  same  had  been  made  by  virtue  of  this  act,  and  shall  in 
nowise  be  affected  by  any  provisions  thereof."     Sect.  6. 

The  new  Tallahassee  company  was  duly  organized  under  this 
charter,  and  took  possession  of  and  operated  the  roads.  After- 
wards, to  remove  all  doubts  as  to  the  title  of  the  corporation  to  the 
property  of  the  old  companies.  Dibble,  for  himself  and  his  asso- 
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dates,  at  some  time  during  the  year  1870,  executed  a  paper  which 
purported  to  be  a  conveyance,  in  due  form,  for  that  purpose,  by 
which  he  professed  to  relinquish  and  quit-claim  to  the  corporation 
all  Lis  rights.  This  paper  was  not  acknowledged,  and  was  not  in 
fact  a  legal  conveyance  of  the  property.  No  conveyance  in  form 
was  ever  executed  by  Swepson,  neither  has  he  at  any  time,  so  far 
as  appears,  attempted  to  exercise  any  rights  under  the  conveyance 
or  transfer  whiqh  was  made  to  him. 

On  the  24th  of  June,  1869,  an  act  was  passed  by  the  General 
Assembly  of  Florida  to  *' perfect  the  public  works  of  the  State." 
By  this  act,  "  in  order  to  secure  the  speedy  completion,  eauipment, 
and  maintenance  of  a  connection  by  railroad,  between  JacKSonville, 
on  the  Atlantic  coast,  and  Pensacola  on  the  Gulf  coast,  and  Mobile, 
in  Alabama,"  George  W.  Swepson,  Milton  S.  Littlefield,  J.  P.  San- 
derson, J.  L.  Ee  Qua,  William  H.  Hunt,  their  associates,  successors, 
and  assigns,  were  constituted  a  body  politic  and  corporate  under 
ihe  name  of  the  Jacksonville,  Pensacola,  and  Mobile  E.  R.  Co. 
This  company  was  authorized  to  build  a  railroad  from  Quincy  to 
tlie  Alabama  State  line,  and  there  connect  with  any  road  running 
to  Mobile,  and  to  consolidate  with  the  several  companies  owning 
roads  from  Quincy  to  Jacksonville,  from  Tallahassee  to  St.  Marks, 
and  the  branch  to  Monticello.  The  original  charter  was  somewhat 
amended  on  the  28th  of  January,  1870,  after  which  sects.  9, 10,  11 
of  the  original  charter,  and  sect.  4  of  the  amended  charter,  were  as 
follows : — 

"Sixrr.  9.  In  order  to  aid  the  said  Jacksonville,  Pensacola,  and 
Mobile  R.  R.  Co.  to  complete,  equip,  and  maintain  its  road,  and  to 
aid  in  perfecting  one  of  the  public  works  embraced  in  the  internal 
improvements  of  the  State,  the  governor  of  the  State  is  hereby  di- 
rected to  deliver  to  the  president  of  the  said  company  coupon  bonds 
of  the  State  to  an  amount  equal  to  sixteen  thousand  dollars  per 
mile  for  the  whole  line  of  road  and  length  of  railroad  owned  by  or 
belonging  to  said  Jacksonville,  Pensacola,  and  Mobile  R.  R.  Co., 
in  exchange  for  first-mortgage  bonds  of  said  railroad  company,  of 
the  denomination  of  one  thousand  dollars,  when  the  president 
thereof  shall  certify  upon  his  oath  that  the  road  or  parts  of  road 
for  which  he  asks  for  an  exchange  of  bonds  is  completed,  and  is  in 
good  running  order.  The  said  bonds  shall  be  of  the  denomination 
of  one  thousand  dollars,  signed  by  the  governor,  countersigned  by 
the  treasurer,  sealed  with  the  great  seal  of  the  State ;  shall  bear 
eight  per  cent  interest,  payable  semi-annually,  and  shall  be  payable 
to  tearer.  They  shall  be  dated  on  the  first  day  of  January,  a.d. 
1870,  and  shall  be  due  thirty  years  thereafter,  and  principal  and 
interest  shall  be  payable  at  sucn  place  in  the  city  of  New  York  as 
the  governor  shall  designate.  The  coupons  for  interest  shall  be 
payable  to  bearer,  and  shall  be  authenticated  by  the  written  or 
engraved  signature  of  the  treasurer :.  Provided,  however,  that  when 
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the  Jackfion,  Pensacola,  and  Mobile  R.  R.  Co.  shall  or  may  deter- 
mine to  pay  the  interest  in  ffold  for  or  npon  their  bonds  or  the 
bonds  designated  in  the  tenth  section  of  an  act  entitled  '  An  Act 
to  perfect  the  public  works  of  the  State,'  approved  June  24,  1869, 
upon  giving  notice  to  the  governor  of  such  intention,  then  the 
State  bonds  aforesaid  and  the  coupons  for  interest  on  said  bonds 
shall  be  payable  in  gold,  notice  of  wnich  shall  be  given  by  the  gov- 
ernor in  some  paper  published  in  the  city  of  New  York,  and  at 
the  capital  of  tms  State,  to  be  designated  by  the  governor. 

"  Sect.  10.  In  exchange  for  the  bonds  of  the  State  above  described, 
the  president  of  the  company  shall  deliver  to  the  governor  of  the 
State  coupon  bonds  of  the  company,  bearing  a  like  rate  of  interest, 
payable  to  the  State  of  Florida,  signed  by  the  president,  sealed 
with  the  corporate  seal ;  coupons  payable  to  State  of  Florida,  au- 
thenticated by  the  written  or  engraved  signature  of  the  president. 
The  bonds  shall  be  of  such  denominations,  not  less  than  one  thou- 
sand dollars,  as  the  said  company  may  choose,  and  principal  and 
interest  shall  be  payable  at  the  same  time  and  place  as  the  aforesaid 
State  bonds. 

"  Sect.  11.  To  secure  the  principal  and  interest  of  the  said  com- 

{)any  bonds,  the  State  of  Florida  snail,  by  this  act,  have  a  statutory 
ien,  which  shall  be  valid  to  all  intents  and  purposes  as  a  firet  mort- 
fage  duly  registered,  on  the  part  of  the  road  for  which  the  State 
onds  were  delivered,  and  on  all  the  property  of  the  company,  real 
and  personal,  appertaining  to  that  part  of  the  line  whicn  it  may 
now  have  or  may  hereafter  acquire,  together  with  all  the  rights, 
fr  anchises,  and  powers  thereto  belonging,  and  in  case  of  a  failure 
of  the  company  to  pay  either  principd  or  interest  of  its  bonds  or 
any  part  thereof  for  twelve  months  after  the  same  shall  become 
due,  it  shall  be  lawful  for  the  governor  to  enter  upon  and  take  pos- 
session of  said  property  and  franchises,  and  sell  tne  same  at  public 
auction,  after  having  first,  given  ninety  days'  notice  by  public  ad- 
vertisement in  at  least  one  newspaper  published  in  each  of  the 
following  places :  the  city  of  New  xork,in  the  State  of  New  York, 
the  city  of  Savannah,  in  the  State  of  Georgia,  and  the  city  of  Tal- 
lahassee, in  the  State  of  Florida,  for  lawful  money  of  the  United 
States,  and  for  nothing  else,  except  that  the  State,  for  its  own  pro- 
tection, may  become  the  purchaser  at  said  sale,  and  may  pay  on 
said  purchase  any  evidences  of  indebtedness  the  State  may  hold 
against  said  roads,  which  purchase-money  or  said  evidences  of 
indebtedness  shall  be  paid  on  the  day  of  sale  into  the  treasury  of 
this  State,  or  within  ten  days  thereafter ;  and  all  moneys  arising 
from  said  sale  and  paid  into  the  treasury  of  this  State,  as  heretofore 
prescribed,  shall  be  promptly  and  exclusively  applied  to  the  pay- 
ment and  satisfaction  of  the  bonds  issued  by  the  State  of  Florida, 
under  this  act,  and  in  case  the  holders  of  said  bonds  do  not  present 
them  for  redemption  within  ninety  days  after  said  sale,  the  treas- 
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nrer  shall  invest  the  same,  or  any  part  thereof  which  may  be  re- 
maining in  his  hands,  in  the  securities  of  the  United  States,  to  be 
held  by  the  State  of  Florida,  as  trustee  for  the  bondholders,  until 
said  bondholders  shall  demand  the  same,  upon  which  demand  the 
treasurer  shall  immediately  turn  over  or  pay  said  securities  to  the 
bondholders.  The  purchaser  or  purchasers  of  said  road  shall  be  by 
said  sale  possessed  of  all  the  rights,  privileges,  and  franchises  of  said 
defaulting  companv,  together  with  the  franchise  of  use  and  being  a 
body  politic,  and  the  governor  shall,  upon  the  payment  of  said  pur- 
chase-money into  the  treasury  of  the  State,  as  above  provided, 
immediately  cause  the  purchaser  or  purchasers  of  said  road  at  said 
sale  to  be  placed  in  the  actual  possession,  use,  and  enjoyment 
thereof,  and  cause  all  the  books,  papers,  and  real  and  personal 
property  of  said  company,  of  every  description,  together  with  its 
iranchise  of  use  and  being  a  body  politic  and  corporate,  to  be  turned 
over  to  said  purchaser  or  purdiasers,  and  the  purchaser  or  pur- 
chasers of  said  road  shall  be  by  said  sale  possessea  of  all  the  riglits, 
privilege  and  franchises  of  said  defaulting  company,  together  with 
the  franchise  of  use  and  being  a  body  politic  and  corporate,  and 
may  use  any  new  corporate  name  they  see  fit,  and  make  and  use  a 
new  seal  upon  signifying  their  action  in  writing  to  the  governor, 
and  thereafter  may  exercise  all  the  rights  of  a  body  corporate  and 
privileges  thereof,  and  of  said  defaulting  company,  under  said  new 
name,  for  the  term  of  thirty-five  years,  to  date  from  the  time  of 

i)nrcliase  as  aforesaid.  That  any  such  sale  shaU  be  ratified  by  the 
egislature  before  the  same  shall  become  effective." 

"  Sect.  4.  That  the  governor  shall,  for  the  purpose  of  further 
aiding  said  Jacksonville,  Pensacola,  and  Mobile  R.  R.  Co.  in  the 
speedy  construction  of  its  road,  deliver  to  the  president  of  said 
company  coupon  bonds  of  this  State,  of  the  same  character  as  those 
above  described  in  this  act,  to  the  amount  of  sixteen  thousand 
dollars  per  mile,  upon  receiving  for  and  from  the  president  of  said 
company  first-mortgage  bonds  of  like  amount  on  any  part  or  por- 
tion of  the  road  between  Quincy  and  Jacksonville :  Provided,  how- 
ever, the  State  bonds  under  this  section  shall  not  be  exchanged  for 
first-mortgage  bonds  for  a  greater  length  than  one  hundred  miles 
of  any  part  of  railroad  between  Qumcy  and  Jacksonville :  Pro- 
vided, tne  said  railroad  company  or  companies  shall  not  issue  first- 
mortgage  bonds  to  a  greater  amount  than  sixteen  thousand  dollars 
per  mile." 

Tinder  the  authority  of  this  act  the  new  Tallahassee  company 
was  consolidated  with  the  Jacksonville,  Pensacola,  and  Mobile 
company,  May  25,  1870,  by  the  name  and  having  the  corporate 
powers  of  the  Jacksonville,  Pensacola,  and  Mobile  K.  R.  Co.,  with 
a  capital  of  $6,000,000,  divided  into  60,000  shares.  Previous  to 
this  time  M.  S.  Littletield  had  succeeded  to  all  the  rights  of 
Swepson  in  these  several  transactions^  and  in  the  distribution  of 
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Btock  in  the  oonBolidated  company  he  was  given  38,433  shares  of 
the  agreed  capital.  He  represented  9,930  ont  of  the  10,000  shares 
at  the  meeting  of  the  stocKholders  of  the  Jacksonville,  Pensacola, 
and  Mobile  company  which  voted  for  the  consolidation,  and  17,998 
of  the  30,000  shares  of  the  Tallaliassee  company  voting  to  the  same 
effect.  The  Florida  Central  company  never  entered  mto  the  con- 
solidation, and  the  consolidated  company,  therefore,  only  became 
the  owner  of  the  roads  west  of  Lake  City. 

After  the  consolidation  was  perfected  the  Jacksonville,  Pen- 
sacola,  and  Mobile  company  executed  its  bonds,  payable  to  the 
State  for  $3,000,000,  as  allowed  by  sect.  10  of  its  charter,  and 
received  in  exchause  bonds  of  the  State  for  the  same  arnonnt, 
such  as  were  provided  for  in  sect.  9,  and  in  the  following  form  : — 

'  "IJNrrED  States  of  Amebioa. 

•^No.    .]  JS^ate  of  Florida.  [No. 

"  It  is  hereby  certified  that  the  State  of  Florida  justly  owes  to 
or  bearer,  one  thousand  dollars,  redeemable  in  gold  coin 
of  the  "United  States,  at  the  Florida  State  agency,  in  the  city  of 
New  York,  on  the  first  day  of  January,  1900,  with  interest  thereon 
at  the  rate  of  eight  per  centum  per  annum,  payable  half-yearly  at 
the  said  Florida  State  agency,  in  gold,  on  the  first  days  of  Jiily  and 
January  in  each  year,  from  the  date  of  this  bond  and  untu  the 
principal  be  paid,  on  surrendering  the  proper  coupons  hereto  an- 
nexed. 

"  Tallahassee,  January  1st,  1870.      Habbison  Heed,  Governor. 
"  [floeida  gbeat  seal.]  S.  B.  Conner,  Treasurer. 

"  Issued  in  accordance  with  act  of  the  legislature  of  Florida,  ap- 
proved January  28th,  1870. 

"  Form  of  Coupon. 

"  The  State  of  Florida  will  pay  to  bearer  forty  dollars  in  gold, 
at  the  State  agency,  in  the  city  of  New  York,  for  interest  due  , 
on  bond  for  $1,000. 

"  No.      .  S.  B.  Conner,  Trea^fwter. 

"  IndoTsemervt.  , 

"State  of  Flobida. 

"no.     .]  thmty-yeab  eight  peb  cent  bond.  [$1,000. 

"  Payable  January  Ist,  1900.  Interest  payable  1st  July  and  January, 
in  gold,  at  Ilorida  State  agency,  in  the  city  of  New  York. 

"  This  bond  is  one  of  a  series  issued  in  aid  of  the  Jacksonville, 
Pensacola,  and  Mobile  E.  R.  Co.,  to  the  extent  of  $16,000  per  mile 
upon  completed  road.    The  State  of  Florida  holding  the  first- 
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mortgage  bonds  of  said  railroad  company  for  a  like  amount,  as 
further  security  to  the  holder  hereof. 

"Habkison  EEi3>,  Governor  of  Jf'lorida.^^ 

These  bonds  of  the  State,  thus  indorsed,  were  put  in  the  hands 
of  Littlefield,  the  president  of  the  company,  to  be  disposed  of,  and 
he,  under  an  arrangement  previously  made  with  S.  W.  Hopkins 
&  Co.,  of  New  York  and  London,  handed  the  bonds  over  to  them 
for  sale. 

Some  time  in  the  spring  of  1870  Littlefield,  who  was  at  the 
time  president  of  the  Jacksonville,  Pensacola,  and  Mobile  com- 

5 any,  and  a  director  in  the  Florida  Central,  caused  a  million  of 
ollars  of  the  bonds  of  the  last-named  company  to  be  printed  in 
New  York,  and  signed  there  bv  one  H.  H.  Thompeon  as  treasurer 
of  the  company.  These  bonds  were  made  payable  to  the  State, 
and  purported  to  be  executed  under  the  authority  of  the  act  of 
Jan.  28,  1870,  to  amend  the  act  of  June  24, 1869,  "  to  perfect  the 
public  works  of  the  State,"  and  given  in  exchange  for  bonds  of  the 
State  >to  aid  the  Jacksonville,  I^ensacola,  and  Mobile  coinpany. 
After  having  been  signed  by  Thompson,  they  were  taken  by  Little- 
field  to  Waaaington,  where  they  were  signed  by  Swepson  as  presi- 
dent of  the  company.  Afterwards  the  seal  of  the  company  was 
fut  to  tbem,  but  undoubtedly  in  an  irregular  and  surreptitious  way. 
t  is  apparent,  also,  from  the  evidence,  that  when  Thompson  signed 
the  bonds  as  treasurer  he  had  not  been  formally  elected  to  that 
oflBce  by  the  directors,  but  at  a  meeting  of  the  directors,  on  the 
25th  01  May,  Littlefield  stated  that  Swepson,  the  late  president, 
had  appointed  Thompson  as  secretary  and  treasurer  of  the  company 
for  the  past  year,  and  on  his  motion  this  action  of  the  president 
was  approved. 

On  the  30th  of  May,  1870,  an  agreement  was  entered  into  be- 
tween Littlefield  and  one  Edward  Houstoun,  both  stockholders  of 
the  Florida  Central  company,  by  which  this  million  of  dollars  of 
bonds  was  put  in  the  hands  of  Houstoun  as  collateral  security  for  a 
debt  from  Littlefield  to  him,  and  on  the  2d  of  June,  at  a  meeting 
of  the  stockholders  of  the  company,  the  following  resolutions  were 
unanimously  adopted  :— 

^^  Kesolved,  that  bonds  to  the  extent  of  sixteen  thousand  dollars 
)er  mile  be  issued  by  this  company,  which  bonds  shall  be  a  first 
ien  or  mortgage  on  the  Floriaa  Central  railroad,  its  equipments, 
franchise,  road-bed,  workshops,  and  depots,  excepting,  however,  the 
town-lots  in  the  city  of  Jacksonville  not  used  for  depot  purposes, 

"  And  whereas  the  late  president,  George  W.  Swepson,  caused 
to  be  prepared  bonds  to  be  issued  by  this  company  preparatory  to 
an  order  of  the  board  of  directors  to  that  effect,  and  wliich  bonds 
were  signed  by  said  Swepson  as  president  of  this  company  and 
countersigned  by  U.  H.  Thompson,  treasurer : 


pel 
nei 
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"  Be  it  therefore  resolved,  that  the  said  bonds  so  signed  by  said 
Swepson  and  countersigned  by  said  Thomson,  to  the  extent  of  six- 
teen thousand  dollars  a  mile,  be  and  they  are  hereby  adopted  as  the 
bonds  to  be  issued  under  the  foregoing  resolution,  and  that  such 
bonds  when  so  issued  shall  be  a  first  lien  or  mortgage  on  the  said 
Florida  Central  railroad,  its  equipment,  franchise,  road-bed,  work- 
shops, and  depots  (excepting  the  lots  in  Jacksonville  not  used  for 
depot  purposes). 

"  Be  it  further  resolved,  that  said  bonds  shall  be  placed  in  the 
hands  of  Edward  Houstoun  for  the  pui-poses  agreed  upon  by  an 
arrangement  between  himself  and  Milton  S.  Littlefield,  who  is  the 
owner  of  nearly  all  the  stock  in  this  company,  which  bonds  or  their 
proceeds  are  to  be  held  and  applied  according  to  the  terms  of  said 
arrangement,  except  the  proportion  thereof  applicable  or  apportion- 
able  to  the  stock  owned  bv  other  parties  and  upon  the  satisfaction 
otherwise  of  the  terms  oi  said  arrangement  with  said  Houstoun, 
the  said  bonds  are  to  be  by  him  transien^ed  to  Milton  S.  Littlefield, 
or  according  to  his  direction,  to  the  extent  of  the  stock  owned  by 
him  at  the  time. 

"  Resolved  further,  that  the  directors  be  directed  to  carry  the 
foregoing  resolutions  into  eflEect." 

On  the  7th  of  June,  after  these  resolutions  were  passed,  the 
original  agreement  between  Littlefield  and  Houstoun  was  modified 
so  as  to  provide  for  a  substitution  and  exchange  of  the  bonds  of  the 
State  for  the  bonds  of  the  company,  and  a  sale  of  the  bonds  of  the 
State  by  Hopkins  &  Co.,  they  to  pay  from  the  proceeds  certain 
sums  to  different  parties,  and  the  remainder,  if  any,  to  Littlefield. 
So  far  as  appears  nothing  was  to  go  to  the  Jacksonville,  Pensacola, 
and  Mobile  company. 

Afterwards,  on  the  21st  of  November,  1870,  at  a  meeting  of 
the  directors  of  the  company,  a  report  was  received  from  a  com- 
mittee appointed  to  take^  into  consideration  the  past  issue  of  bonds, 
as  follows : — 

"  The  committee  finding  that  the  bonds  sigried  by  G.  W.  Swep- 
son, president,  and  countersigned  by  H.  H.  Thompson,  treasurer, 
are  in  such  form  as  that  they  cannot  be  used  to  carry  out  the  inten- 
tion of  their  issue  when  they  were  adopted,  report  the  following 
resolution  in  respect  thereto : 

"Resolved,  that  the  resolution  adopting  the  bonds  to  be  issued 
by  the  company,  signed  by  George  W.  Swepson,  president,  and 
fl.  H.  Thompson,  treasurer,  at  a  meeting  of  the  board  of  directors 
held  on  the  2d  of  June,  a.d.  1870,  be  and  the  same  is  hereby  re- 
scinded, and  that  said  bonds  be  destroyed." 

The  resolution  as  reported  was  unanimously  adopted,  but  the 
bonds  were  never  destroyedj  and  Houstoun,  on  tne  11th  ^f  January, 
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1871,  delivered  them  upon  certain  trusts  to  Coddington,  who  ex- 
changed them  for  State  bonds,  wliich  he  took  to  New  York,  and 
afterwards,  on  the  18th  of  April,  placed  in  the  hands  of  Hopkins 
&  Co.  in  New  York  for  sale.  On  the  13th  of  April,  1871,  at  a 
meeting  of  the  stockholders  of  the  company,  the  following  resolu- 
tion was  passed : — 

"  Resolved,  that  Edward  Ilonstonn  is  authorized  to  place  the 
bonds  referred  to  in  the  preamble  and  resolutions  of  the  stock- 
holders, adopted  June  2,  1870,  in  the  hands  of  S.  W.  Hopkins  & 
Co.,  for  the  purposes  mentioned  in  said  resolutions,  subject  to  the 
same  exceptions  therein  expressed  with  respect  to  the  proportion 
thereof  applicable  to  the  stock  owned  by  other  parties,  and  accord- 
ing to  the  same  terms  therein  mentioned." 

These  State  bonds  were  in  the  same  form  as  those  exchanged 
with  the  Jacksonville,  Pensacola,  and  Mobile  company,  and  they 
had  upon  them  similar  indorsements. 

On  the  24th  of  March,  1870,  J.  L.  Henir,  N.  W.  Woodfin, 
W.  P.  Welch,  W.  G.  Candler,  and  W.  W.  Rollins  were  appointed 
by  the  General  Assembly  of  North  Carolina  a  commission  "  to  ex- 
amine and  fully  investigate  the  condition  and  affairs  of  the  Western 
Division  North  Carolina  R.  R.  Co.,  as  far  as  it  concerns  the  ad- 
ministration of  G.  W.  Swepson,  late  president  thereof,  and  to  make 
a  full  and  final  settlement  of  all  accounts  and  liabilities  of  said 
president,  G.  W.  Swepson,  in  connection  with  said  company,"  and 
this  commission,  on  the  J.  6th  of  April,  1870,  entered  into  the  fol- 
lowing agreement : — 

"Memorandum  of  agreement  and  settlement  between  the  Florida 
Central  R.  R.  Co.,  George  W.  Swepson,  president,  and  the  Jack- 
sonville, Pensacola,  and  Mobile  R.  K.  Co.,  Milton  8.  Littlefield, 
president,  and  Milton  S.  Littlefield,  majority  owner  of  the  stock 
of  said  companies,  and  also  of  the  stock  of  the  Tallahassee  R.  R. 
Co.,  of  the  first  part,  and  the  Western  Division  of  the  Western 
North  Carolina  R.  R.  Co.,  represented  by  N.  W.  Woodfin,  W. 
G.  Candler,  W.  Pink  Welch,  and  W.  W.  Rollins,  commissioners 
4>pointed  by  an  act  of  the  legislature  of  North  Carolina,  approved 
by  the  stockholders  of  said  corporation,  of  the  second  part,  wit- 
nesseth : 

^That  whereas,  George  W.  Swepson,  late  president  of  the  West- 
em  Division  of  the  Western  North  Carolina  R.  R.  Co.,  made  cer- 
tain investments  of  the  funds  of  said  company  in  securities  of  and 
interests  in  the  said  Florida  Central  railroad,  Jacksonville,  Pensa- 
cola, and  Mobile  railroad,  and  the  Tallahassee  railroad,  of  the  said 
State  of  Florida,  as  per  I'eport  made  by  the  said  George  W.  Swep- 
son to  the  said  commissioners,  amounting  in  the  aggregate  to  the 
sum  of  one  million  two  hundred  and  eighty-seven  thousand  four  * 
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hundred  and  thirty-six  dollars  and  three  cents,  to  bear  interest  from 
the  first  day  of  November,  1869,  at  the  rate  of  eight  per  cent  per 
annum ;  and  whereas  the  said  George  W.  Swepson  heretofore  con- 
veyed to  the  said  Milton  S.  Littlefield,  subject  to  the  payment  of 
the  above-recited  claim,  his  interest  in  the  above-recited  railroads  ; 
and  whereas  the  said  Littlefield  has  received  authority  from  the 
legislature  of  the  State  of  Florida  and  the  several  railroad  com- 
panies to  receive  bonds  to  be  issued  by  and  for  account  of  the  sev- 
eral railroad  companies,  which  bonds  are  to  be  exchanged  for  the 
bonds  of  the  State  of  Florida  to  be  issued  for  the  purpose  of  aiding 
the  finances  of  the  said  several  railroad  companies,  all  of  which 
bonds  are  now  in  a  state  of  preparation ;  and  whereas  the  said  Mil- 
ton S.  Littlefield  has  made  a  contract  with  S.  W.  Hopkins  &  Co., 
No.  71  Broadway,  for  the  disposition  of  said  bonds  as  the  same  may 
be  issued,  the  proceeds  of  the  issue  of  the  bonds  of  the  Florida 
Central  R.  R.  Co.  of  the  said  State  of  Florida,  amounting  to  nine 
hundred  and  sixty  thousand  dollars,  are  to  be  applied  to  the  pay- 
ment of  the  existing  liabilities  of  the  said  several  railroad  companies, 
including  the  sum  of  one  hundred  and  fifty  thousand  dollars  to  be 
paid  fo  the  commissionere  aforesaid,  for  the  purpose  of  paying 
existing  liabilities  of  the  said  Western  Division  of  the  W  estern 
North  Carolina  R.  R.  Co. 

"It  is  understood  and  aOTced  by  the  parties  of  the  first  and 
second  part  that  the  proceeds  of  the  sale  of  the  said  bonds,  so  to  be 
issued  by  the  said  Florida  railroad  companies  and  the  said  State  of 
Florida,  are  to  be  equally  divided,  dollar  for  dollar,  between  the 
Western  Division  of  the  Western  North  Carolina  R.  R.  Co.  and 
the  said  Florida  railroads,  and  as  the  commissioners  aforesaid  re- 
ceive by  this  first  sale  of  bonds  only  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  it  is  further  understood  and  agreed  that  out 
of  the  proceeds  of  the  sale  of  the  issue  of  the  bonds  of  the  Jack- 
sonville, Pensacola,  and  Mobile  R.  R.  there  is  first  to  be  re- 
ceived by  the  commissioners  aforesaid  a  sum  sufficient  to  be  equal 
to  the  amount  received  by  and  on  account  of  the  said  Florida  rail- 
roads, and  then  an  equal  amount  is  to  be  received  bv  the  said  com- 
missioners and  the  said  Florida  railroads,  dollar  for  dollar,  until  the 
entire  amount  of  one  million  two  hundred  and  eighty-seven  thou- 
sand and  thirty-six  dollars  and  three  cents,  with  interest  at  eight 
per  cent,  as  aforesaid,  being  the  sum  reported  by  the  parties  of  the 
first  part  as  due  to  the  Western  Division  of  the  Western  North 
Carolina  R.  R.,  is  fully  paid. 

"  It  is  further  understood  and  agreed  by  the  mrties  of  the  first 
and  second  parts,  that  all  the  interest  owned  or  claimed  by  the  said 
parties  of  the  first  part,  Greorge  W.  Swepson  and  Milton  S.  Little- 
field, or  which  they  as  individuals  have  a  right  to  control,  in  the 
said  Florida  railroads,  is  hereby  pledged  for  the  faithful  fulfil- 
ment of  this  contract  without  the  right  on  the  part  of  any  party  to 
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• 

interfere  with  our  management  or  control  of  the  affairs  of  the 
road* 

(Signed)  "  Geobgb  W.  Swkpson, 

Fres.  Fla.  Cent.  R.  JR.  Co. 

M.  S.  LrrTLBFIELD, 
M.  S.  LlTTLEFIEIiD, 

Frea.J.,  P.  (b  M.  B.  R.  Co. 

N.  W.  WOODFIN, 

W.  W.  E0LLIN8, 
W.  G.  Candlee, 
W.  P.  Welch, 

Corrmdasionera. 

"  HVitneases :  M.  W.  Eansom. 

E.  R.  Swepson/' 

While  these  different  proceedings  were  going  on,  and  for  a  very 
considerable  time  afterwards,  strenuous  ef&rts  were  made  by  some 
parties  interested  to  prevent  a  sale  of  the  bonds  of  the  State  which 
nad  thus  been  put  out.  Notices  of  the  fraud  were  extensively 
published  both  m  this  country  and  in  Europe.  Letters  were  writ- 
ten to  those  engaged  in  putting  the  bonds  on  the  market,  and 
suits  were  begun ;  but  notwithstanding  all  this  we  are  entirely 
satisfied  from  the  evidence  that  twenty-eight  hundred,  or  there- 
abouts, of  bonds  given  in  exchange  for  those  of  the  Jacksonville, 
Pensacola,  and  Mobile  corapanv,  and  two  hundred  and  six  given 
for  those  of  the  Florida  Central  company,  were  actually  sold  and 
are  now  owned  by  bonarfide  purchasers,  most  or  all  of  whom  are 
citizens  of  Holland.  We  have  reached  this  conclusion  without  the 
aid  of  the  depositions  taken  in  Amsterdam,  which  were  excluded 
in  the  court  below.  There  cannot  be  a  doubt  that  the  governor  of 
Florida  was  active  in  promoting  the  sale,  as  was  also,  to  some  ex- 
tent, the  chairman  of  the  commission  appointed  by  the  General 
Assembly  of  North  Carolina.  The  bonds  were  taken  at  once  to 
London,  and  from  there  put  on  the  market  in  Holland,  where 
most  or  all  of  the  sales  appear  to  have  been  made.  The  bonds 
were  undoubtedly  steeped  m  fraud  at  their  inception,  but  they 
were  nevertheless  apparently  State  bonds  on  the  market  in  a  f  or- 
eim  country,  among  a  people  largely  unacquainted  with  the  Eng- 
lish language,  and  oflEering  tempting  inducements  by  reason  of 
their  liberal  interest  to  those  who  were  seeking  investments.  To 
promote  their  sale  those  interested  in  the  scheme  kept  a  part  of 
the  proceeds  to  meet  the  interest  for  a  time  as  it  matured.  Under 
these  circumstances  it  is  easy  to  see  how,  in  the  course  of  two  or 
three  years,  with  the  help  of  skilful  managers,  the  amount  now 
out  would  be  found  in  the  hands  of  persons  who  believed  they 
were  holding  a  good  and  safe  investment.  At  any  rate,  upon  the 
facts  as  they  are  presented  to  us,  we  must  hold  that  in  this  suit  the 
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present  owners  of  the  bonds  occupy  the  position  of  purchasers  for 
value  and  in  good  faith,  and  are  entitled  to  relief  accordingly. 

In  March,  1872,  the  trustees  of  the  internal-improvement  fund 
of  Florida  commenced  a  suit  in  Duval  Circuit  Court,  Florida, 
agaiast  the  Jacksonville,  Pensacola,  and  Mobile  company,  to 
recover  the  balance  that  was  due  upon  the  purchase  of  the  Pensar 
cola  and  Georgia  and  Tallahassee  roads,  for  which  the  fraud- 
ulent check  was  given  by  Swepson,  and  to  enforce  an  equitable 
lien  they  claimed  to  have  on  the  property  as  security  for  the  pay- 
ment. After  this  suit  was  begun  Daniel  P.  Holland  recovered  a 
judgment  against  the  company  and  levied  upon  and  sold  its  rail- 
road under  execution,  he  himself  becoming  the  purchaser  and  get- 
ting into  possession.  He  thereupon  was  made  a  party  to  the  suit 
of  the  trustees,  and  in  his  answer  claimed  to  be  the  owner  of  the 
road,  free  of  all  liens  in  favor  of  the  trustees  or  of  the  State  on 
account  of  the  bonds  exchanged  for  the  company's  bonds  under 
the  amended  charter.  At  its  January  Term,  1876,  the  Supreme 
Court  of  the  State  decided  in  that  case  that  the  title  which  Hol- 
land took  by  his  purchase  was  subject  to  the  prior  liens  on  the  pro- 
perty, and  that  the  bonds  of  the  State  were  unconstitutional  and 
void,  but  that  the  bona-fide  holders  of  the  State  bonds  were 
entitled  to  the  benefit  of  the  statutory  lien  to  secure  the  company 
bonds  which  were  given  in  exchange  for  the  State  bonds.  Hol- 
land V,  State  of  Florida,  15  Fla.  455. 

In  March,  1872,  the  State  of  Florida  instituted  another  suit  in 
the  Duval  Circuit  Court  against  the  Florida  Central  R.  R.  Co.  and 
others,  alleging  a  default  in  the  payment  of  the  interest  due  on  the 
bonds  of  tliat  company  given  in  exchange  for  the  bonds  of  the 
State,  and  seeking  to  enforce  the  statutory  lien  by  sale  and  an  ap- 
plication of  the  proceeds  to  the  holders  of  the  bonds  of  the  State. 
To  this  suit  the  company  answered,  setting  up  to  some  extent  the 
frauds  that  are  complamed  of  in  the  present  case,  and  further 
averring  that  the  bonds  of  the  State  were  unconstitutional  and 
void,  and  that  the  railroad  bonds  were  not  a  lien.  This  suit  also 
went  to  the  Supreme  Court  of  the  State  on  appeal,  and  it  was  there 
decided,  at  the  January  Term,  1876,  (1)  that  the  State  bonds 
were  unconstitutional ;  (2)  that  the  Florida  Central  company  was 
authorized  by  the  Act  of  January  28, 1870,  to  issije  the  bonds  held 
by  the  State,  and  that  thereby  a  first  lien  was  created  on  the  road 
01  the  company  in  favor  of  the  bona-fide  holders  of  the  State 
bonds ;  (3)  that  there  were  no  sijch  circumstances  connected  with 
the  issue,  delivery,  and  exchange  of  the  bonds  as  would  excuse  the 
company  from  their  payment  to  bona-fide  holders ;  but  (4)  that 
there  was  no  proof  in  that  case  showing  that  any  of  the  State  bonds 
were  actually  so  held.  State  of  Florida  v.  Florida  Central  K.  R. 
Co.,  id.  690. 

Afterwards,  at  the  January  Term,  1878,  in  the  case  of  the 
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TruBteefl  of  the  Improvement  Fond  v.  JackBonville,  Pensacola,  and 
Mobile  K.  E.  Co.  (16  id.  708),  the  same  court  repeated  its  decision 
that  the  State  bonds  were  unconstitutional,  and  that  the  statutoiy 
lien  was  good  in  favor  of  bona-fide  holders.  The  court  also  in 
that  case  declared  the  lien  of  the  trustees  on  the  roads  of  that  com- 
pany to  be  prior  in  right  to  all  others,  as  security  for  the  payment 
of  tiie  balance  due  on  the  sales  under  which  the  present  company 
got  title  to  its  roads.  The  amount  due,  as  found  by  the  court 
below  in  its  decree,  is  $661,846.55,  as  of  April  2,  1874. 

After  some  of  these  decisions,  and  on  the  30th  of  December, 
1876,  the  holders  of  the  State  bonds  represented  in  the  present 
suits,  and  having  2751  of  the  Jacksonville,  Pensacola,  and  Mobile 
issue,  and  197  of  the  Florida  .Central,  united,  and,  through  a  com- 
mittee, applied  to  the  governor  of  the  State  to  seize  and  sell  the 
roads  under  the  statutory  liens  for  their  benefit.  Complying  with 
this  request,  the  governor  advertised  the  roads  for  sale,  and  there- 
upon the  Western  Division  of  the  Western  North  Carolina  R.  R. 
Co.  filed  two  bills  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida,  one  to  enjoin  the  sale  of  the 
Florida  Central  road,  and  the  other  that  of  the  Jacksonville, 
Pensacola,  and  Mobile  company.  A  preliminary  injunction  having 
been  granted  and  the  sale  stopped,  J.  Fred.  Schutte  and  others, 
representing  the  State  bondholders,  filed  their  bill  in  the  same 
court  to  obtain  a  decree  for  the  sale  of  the  roads  to  pay  their 
bonds.  In  all  these  cases  pleadings  were  tiled  and  testimony  taken, 
but  before  any  final  hearing  the  General  Assembly  of  North  Caro- 
lina passed  an  act  repealing  all  acts  creating  or  continuing  in 
existence  the  Western  Division  of  the  Western  North  Carolina 
company,  and  vesting  in  the  Western  North  Carolina  R.  R.  Co. 
absolntely  all  its  rignts,  credits,  rights  of  action,  and  effects,  with 
authority  for  the  Western  North  Carolina  company  to  prosecute, 
defend,  and  manage  any  or  all  suits  pending  in  which  the  Western 
Division  company  was  interested.  This  naving  been  suggested 
to  the  court  below  after  the  cases  were  called  up  for  hearing,  the 
suits  instituted  in  the  name  of  the  Western  Division  company 
were  revived  in  the  name  of  the  Western  North  Carolina  com- 
pany, and  the  parties  to  the  suit  of  Schutte  and  others  corrected  so 
as  to  adapt  that  case  to  this  change  in  circumstances.  A  hearing 
was  then  had  in  all  the  suits,  which  resulted  in  decrees  dismissing 
the  bills  of  the  Western  North  Carolina  R.  R.  Co.  In  the  Schutte 
suit  a  first  lien  was  declared  in  favor  of  the  trustees  of  the  internal- 
improvement  fund  upon  the  road  of  the  Jacksonville,  Pensacola, 
ana  Mobile  companv  as  far  west  as  Quincy,  to  secure  the  payment 
of  $463,175.37,  with  interest  at  eight  per  cent  from  March  20, 
1869,  that  being  the  amount  of  the  original  purchase-money  of 
that  road  unpaid,  and  a  second  lien  in  favor  of  the  complainants 
upon  the  entire  road  of  that  company,  including  a  few  miles  built 
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west  of  QuIdcj,  to  secure  the  amomit  of  State  bonds  held  by  them, 
given  in  exdiange  for  the  bonds  of  the  Jacksonville,  Pensacola, 
and  Mobile  Company,  the  principal  of  which  was  $2,751,000,  and 
the  accrued  interest  $1,655,001.60.  A  first  lien  was  declared  on 
the  road  of  the  Florida  Central  company  for  $197,000  of  princi- 
pal, and  $118,515.20  of  interest,  on  account  of  bonds  of  the  State 
given  in  exchange  for  the  bonds  of  that  company.  Farther  pro- 
vision was  made  in  the  decree  for  the  sale  of  the  roads  separately, 
and  for  the  application  of  the  proceeds  to  the  payment  of  the  seve- 
ral sums  so  found  to  be  due  from  each  respectively,  in  the  order  of 
the  priority  of  the  liens. 

From  the  decrees  dismissing  the  bills  of  the  Western  North 
Carolina  company  that  company  appealed.  From  the  decree  in 
the  Schutte  case  the  Western  North  Carolina  company,  the  Florida 
Central  company,  and  the  Jacksonville,  Pensacola,  and  Mobile 
company  were  allowed  an  appeal.  In  perfecting  tlieir  appeal  the 
Western  North  Carolina  company  and  the  Flotrida  Central  com- 
pany gave  bonds  which  operated  as  a  supersedeas.  Before,  how- 
ever, either  appeal  was  docketed  here,  a  settlement  was  concluded 
between  the  Western  North  Carolina  company  and  the  bond- 
holders, and,  pursuant  to  an  understanding  to  tnat  effect,  the  appeal 
of  that  company  was  docketed  and  dismissed  in  this  court  on  the 
13th  of  September,  1879,  pursuant  to  the  28th  Bnle. 

At  the  last  term  an  application  was  made  to  set  aside  the 
supersedeas  obtained  on  the  bond  of  the  Florida  Central,  because 
the  approval  of  the  bond  was  obtained  by  fraud  and  perjury.  This 
motion  was  granted.  Kailroad  Co.  v.  Schutte,  100  U.  S.  644. 
After  this,  on  application  to  this  court  in  behalf  of  parties 
interested  in  the  administration  of  the  assets  of  the  Western  Divi- 
sion company,  and  upon  a  representation  that  the  settlement  which 
had  been  made  by  the  Western  North  Carolina  company  was  in 
fraud  of  their  rights  and  without  their  consent,  an  order  was 
made  to  the  effect  that  the  dismissal  be  set  aside,  an  the  cause 
reinstated,  if  the  Western  Division  company  filed  with  the  derk 
of  this  court  by  the  first  Monday  in  February  a  bond,  such  as  was 
specially  designated.  This  bond  was  given  and  approved  on  the 
second  day  of  February,  1880,  and  in  time. 

Upon  these  facts,  gathered,  with  the  help  of  counsel,  from  the 
confused  mass  oi  papers  brought  here  as  the  transcript  of  part  of 
the  record  below,  and  filling  nearly  fifteen  hundred  printedpages, 
many  questions  have  been  presented  and  aWy  argued.  We  will 
first  consider  the  special  position  which  the  Western  North  Caro- 
lina company,  as  the  successor  of  the  Western  Division  company, 
occupies.  So  far  as  the  Florida  Central  is  concerned,  it  is  not 
claimed  that  the  Western  Division  could  have  had  any  other  rights 
than  such  as  belong  to  a  stockliolder  holding  a  controlling  interest 
in  the  stock  of  tne   corporation.    Its  moneys  were  wrongfully 
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invested  in  that  stock  by  an  embezzler.  Swepson,  the  embezzler, 
bought  the  stock  as  stock,  and  if  the  company  whose  money  was 
embezzled  adopts  his  purchase,  the  stock  must  be  taken  as  he  held 
it,  and  subject  to  such  incumbrances  as  were  put  on  it  while  in  his 
hands.    This  is  not  seriously  disputed. 

As  to    the   Jacksonville,  Pensacola,  and  Mobile  company,  an 
attempt  is  made  to  reach  the  propertv  of  the  company  because  of 
the  trust  deed  or  agreement  executed  by  Dibble  to  Swepson,  after 
the  conveyances  from  the  trustees  of  the  internal  improvement 
fund  had  been  procured  through  Swepson's  fraud.     That  instru- 
ment purported,  however,  to  be  in  trust  for  Swepson  to  convey  to 
the  company  to  be  created  by  an  act  incorporating  the  purchasers 
of  the  property  as  soon  as  the  necessary  legislation  to  that  effect 
could  be  obtained.     It  was  not  executed  in  a  form  to  pass  title, 
and  the  security  was  only  to  continue  under  this  plan  until  the 
contemplated  corporation  could  be  organized.     When  the  act  of 
incorporation  was  obtained,  the  company  at  once,  without  objec- 
tion from  Swepson,  or  any  one  in  his  interest,  took  possession  of 
the  property  and  operated  the  railroad  as  owner.     Littlefield,  who 
had  succeeded  to  all  of  Swepson's  rights  under  his  several  contracts, 
assumed  the  absolute  control  of  the  company  and  was  its  principal 
stockholder.     Both  Swepson  and  Littlelield  were  named  as*  cor- 
porators of  the  Jacksonville,  Pensacola,  and  Mobile  company,  in- 
corporated on  the  same  day  with  the  purchasers,  which  shortly 
after,  as  no  doubt  was  from  the  beginning  intended,  absorbed  the 
purchasers'  corporation  and  took  possession  of  its  property.    No  one 
ever  disputed  the  title  of  the  Jacksonville,  Pensacola,  and  Mobile 
company  until  long  after  this  litigation  began,  and  the  Western 
Division  company  in  its  original  bill  distinctly  averred  that  the 
ownership  of  the  property  was  in  that  company.     Littlefield  held 
a  controlling  interest  in  the  stock,  and  that  undoubtedly  repre- 
Bented  the  proceeds  of  Swepson's  embezzlements  invested  in  the 
Pensacola  and  Georgia  and  Tallahassee  bonds,  through  which  the 
North  Carolina  company  seeks  to  reach  the  property.     This  is 
clearly  recognized  in  the  contract  of  settlement  entered  into  be- 
tween Swepson,  Littlefield,  and  the  commissioners  of  North  Caro- 
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Una,  on  the  16th  of  April,  1870,  by  which  it  was  agreed  that  th 
Korth  Carolina  company  should  be  paid  the  money  it  had  lost 
from  the  proceeds  of  the  sales  of  the  State  bonds  to  be  issued  to 
the  Jacksonville,  Pensacola,  and  Mobile  company  on  the  faith  of 
its  ownership  of  this  very  property.  Certainly  under  such  circum- 
stances the  North  Carolina  company  is  estopped  fiom  setting  up 
title  to  the  property  as  against  the  bona-fide  holders  of  these  bonds. 
In  this  litigation  that  company  can  occupy  no  other  position  than 
that  of  an  equitable  owner  of  the  stock  of  Littlefield  in  the  Jack- 
Bonville,  Pensacola,  and  Mobile  company,  and  all  incumbrances  on 
the  property  are  necessarily  incumbrances  on  the  stock  which  the 
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property  in  legal  effect  represents.  The  settlement  with  Swepson 
was  undoubtedly  conditional,  and  not  to  be  complete  until  the 
money  agreed  on  was  paid,  but  nevertheless  the  rforth  Carolina 
company  became  by  the  transaction  a  seller  of  the  bonds  and  is 
estopped  accordingly. 

Tnis  disposes  also  of  the  claim  that  the  lien  in  favor  of  Swep- 
son, created  by  the  deed,  or  agreement,  of  trust  to  him,  was  saved 
by  the  proviso  at  the  end  of  sect.  6  of  the  act  incorpoi-ating  the 
new  Tallahassee  company.  It  is  apparent  from  the  whole  tenor  of 
the  instrument  that  tJiis  was  not  intended  as  a  continuing  security, 
and  it  is  equally  clear  from  the  evidence  that  the  stock  standing  in 
Littlefield's  name  represents  all  the  interest  which  he  or  Swepson 
held  in  the  property,  as  security  or  otherwise,  when  these  suits 
were  begun.  In  addition  to  this,  as  the  instrument  was  imper- 
fectly executed  and  was  never  recorded,  it  passed  no  title  as 
against  bonarfide  purchasers.  The  cases,  then,  in  all  their  aspects 
are  to  be  treated  as  they  would  be  if  the  several  companies  were 
alone,  each  for  itself,  aefending  the  claims  made  by  the  bond- 
holders. 

"We  proceed,  then,  to  inquire  whether  the  companies  or  either 
of  tjiem  can  successfully  defend  the  Schutte  suit.  At  the  outset 
it  will  be  conceded  that  the  State  bonds  are  unconstitutional.  The 
Supreme  Court  of  the  State  has  three  times  so  decided  in  cases 
where  the  question  was  directly  presented  by  the  pleadings,  and 
apparently  fully  argued.  In  State  of  Florida  v.  Anderson  (91  U.  S. 
667)  we  said  this  delicate  question  was  "one  it  was  eminently 
proper  the  courts  of  Florida  should  determine,"  and  while  we  are 
not  now  prepared  to  say  that  these  decisions  are  conclusive  on  ns, 
they  certainly  are  not  of  such  doubtful  correctness  as  to  make  it 
proper  that  they  should  be  disregarded.  The  conclusions  were 
reached  by  applying  the  language  of  art.  12,  sect.  7,  of  the  Con- 
stitution of  1868,  to  the  condition  of  affairs  in  the  State  when  that 
Constitution  was  adopted.  Such  a  question  is  peculiarly  within 
the  province  of  the  courts  of  the  State  to  decide,  and  we  ought  not 
to  depart  from  what  they  have  done,  except  for  imperative  reasons. 

But  it  by  no  means  follows  that  because  the  State  is  not  liable 
on  its  bonds  the  companies  are  free  from  responsibility  under  their 
statutory  mortgages.  By  the  express  provisions  oi  the  act  the 
State  bonds  were  to  be  given  the  company  in  exchange  for  its  own 
bonds.  The  company,  not  the  State,  was  to  use  and  dispose  of  the 
State  bonds.  The  object  of  the  State  was  to  aid  the  company 
with  its  credit.  The  State  bonds  were  to  be  made  payable  to 
bearer,  and  negotiable,  while  the  company  bonds  were  to  tne  State 
alone  and  not  negotiable.  The  company  bonds  were  to  be  coupon 
bonds  payable  at  the  same  time  and  place  as  the  State  bonds, 
and,  if  the  company  paid  its  interest  in  gold,  it  was  the  duty 
of  the  State  to  pay  in  the  same  way.     It  is  clear,  therefore,  the 
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intention  was  that,  as  between  the  State  and  the  company,  the 
State  was  to  be  the  guarantor  of  the  company  bonds,  and  the  com- 
pany the  principal  debtor.  "With  the  public,  however,  it  was  dif- 
ferent. There  the  State  was  the  debtor,  and  the  company  was 
only  known  through  the  statutes  under  which  the  bonds  were  put 
out,  and  the  certilicates  indorsed  on  the  bonds  themselves,  which 
were  that  the  State  held  "  the  first-mortgage  bonds  of  the  railroad 
company  for  a  like  amount  as  security  to  the  holder  thereof." 
Such  bonds  of  the  State  with  such  indorsements  the  company  put 
on  the  market  and  sold.  Under  these  circumstances  the  certificate 
of  the  governor  as  to  the  security  held  by  the  State  is  in  legal 
effect  the  certificate  of  the  company  itself,  and  equivalent  to  an 
engagement  on  the  part  of  the  company  that  the  bond,  so  far  as 
the  security  is  concerned,  is  the  valid  obligation  of  the  State.  The 
<»se  is  clearly  within  the  reason  of  the  rule  which  makes  every  in- 
dorser  of  commercial  paper  the  guarantor  of  the  genuineness  and 
validity  of  the  instrument  he  indorses.  We  cannot  doubt  that 
under  these  circumstances  the  company  is  estopped,  so  far  as  its 
own  liabilities  are  concerned,  from  denying  tne  validity  of  the 
bonds.  Having  negotiated  them  on  the  faith  of  such  a  certificate, 
the  company  must  be  held  to  have  agreed,  as  part  of  its  own  con- 
tract, whatever  that  was,  that  the  bonds  were  obligatory. 

WTiat,  then,  were  the  engagements  into  which  these  several 
companies  entered  when,  as  is  Sieged,  they  accepted  the  bonds  of 
the  State  in  exchange  for  their  own,  and  put  them  on  the  market 
for  what  they  appeared  on  their  face  to  do  worth  as  commercial 
paper?  Ana  here  it  is  proper  to  say  that  contracts  created  by,  or 
-entered  into  under,  the  authority  of  statutes,  are  to  be  interpreted 
according  to  the  language  used  in  each  particular  case  to  express 
the  obligation  assumed.  Where  the  State  is  concerned  the  words 
employed  are  sometimes  to  be  taken  most  strongly  against  the 
other  party,  but  in  this,  as  in  other  cases  of  contracts,  language  is 
to  be  given,  if  possible,  its  usual  and  ordinary  meaning.  The  ob- 
ject is  to  find  out  from  the  words  used  what  the  parties  intended 
to  do.  Every  statute,  like  every  contract,  must  be  read  by  itself, 
and  it  no  more  follows  that  one  statutory  contract  is  like  another 
than  that  one  ordinary  contract  means  what  another  does.  Of 
course,  general  rules  of  construction  may  and  should  be  called  into 
use  when  required,  and  sometimes,  when  certain  words  used  in 
statutes  are  understood  to  have  a  certain  meaning,  the  same  words 
will  be  given  the  same  meaning  in  other  like  cases ;  still,  in  the 
end,  it  must  be  determined  from  the  language  used  in  each  par- 
ticular case  what  has  been  done,  or  agreed  to  be  done,  in  that  case. 
We  have  been  thus  careful  to  state  these  familiar  principles  in  this 
connection  to  guard  against  the  use  of  this  case  as  authority  in 
others  where  the  contract,  even  though  it  be  created  by  or  under 
the  authority  of  a  statute,  is  not  the  same. 
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In  the  present  case  a  statntorj  lien,  in  the  nature  of  a  first 
mortgage  duly  registered,  was  given  tlie  State  on  the  property  of 
the  company  to  secure  the  principal  and  interest  of  the  company 
bonds,  with  power  in  the  governor,  if  default,  for  a  certain  length 
of  time,  shoiud  be  made  in  the  payment  of  principal  or  interest,  to 
take  possession  of,  advertise,  and  sell  the  property  for  lawful 
money  of  the  United  States,  and  nothing  else,  unless  the  State, 
for  its  own  protection,  should  become  ^e  purchaser,  when  the 
price  might  be  paid  in  money  or  such  obli^tions  of  the  company 
as  the  State  should  hold.  l!n  case  of  a  sale  the  purchase-money, 
as  well  as  the  evidences  of  the  company's  indebtedness  taken  a& 
money,  was  to  be  paid  into  the  State  treasury,  and  promptly  and 
exclusively  applied  to  the  payment  and  satisiaction  of  the  bonds, 
issued  by  the  State  under  the  authority  of  the  act  now  in  question^ 
If  the  holders  of  the  State  bonds  did  not  present  them  within 
ninety  days  after  the  sale,  the  treasurer  was  required  to  invest  the 
money  remaining  in  his  hands  in  the  securities  of  the  United 
States,  "  to  be  held  by  the  State  of  Florida  as  trustee  for  the  bond- 
holders," until  demand  of  the  payment  of  the  bonds,  when  it  was 
made  the  duty  of  the  treasurer  to  turn  over  the  securities  to  the 
bondholders.  It  would  seem  as  though  language  could  not  be 
used  indicating  more  clearly  an  intention  to  have  tne  lien,  what  the 
governor  when  he  made  tne  exchange  certified  it  to  be,  a  security 
lor  the  holder  of  the  State  bonds.  It  is  quite  true  that,  by  sect. 
13  of  the  act  under  which  the  Jacksonville,  I^ensacola,  and  Mobile 
company  was  organized,  the  company  could,  at  any  time  before 
maturity,  pay  on  its  own  bonds  in  national  currency,  or  in  bonds 
of  the  State ;  but  that  does  not  change  the  character  of  the  trust 
created  by  sect.  11,  in  case  no  such  payment  was  made.     Here  no 

f)ayment  of  any  kind  has  been  made,  and  no  foreclosure  of  the 
ien  has  been  attempted  by  the  State  except  in  the  interest  of  the 
bondholders.  The  State,  from  the  beginning,  has  recognized  its 
obligations  as  trustee,  and,  on  the  request  of  the  bondholders,  com- 
menced the  proceedings,  under  the  authority  of  this  statute,  which 
have  resultea  in  the  present  suits.  Indeed,  one  of  the  decisions 
against  the  constitutionality  of  the  bonds  was  rendered  in  a  suit 
instituted  by  the  State,  apparently  on  its  own  motion,  to  enforce 
the  lien  on  behalf  of  the  bondholders.  In  our  opinion  there  is  no 
occasion  for  applying  here  the  doctrines  of  subrogation,  because, 
in  unmistakable  language,  the  statute  has  made  tne  mortgage  of 
the  company  security  for  the  payment  of  the  obligations  of  the 
State.  This  we  understand  to  be  in  accordance  with  the  opinion 
of  the  State  court,  as  expressed  in  the  Holland  and  Florida  Central 
cases,  reported  in  the  15th  and  16th  of  Florida  Reports. 

It  is  contended,  however,  that  as  the  provision  of  the  act  in 
respect  to  the  execution  and  exchange  oi  the  State  bonds  is  an- 
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constitutional,  the  one  in  relation  to  the  statutory  lien  on  the 
property  of  the  company  is  void  also,  and  must  fall.    We  do  not 
so  understand  the  law.     Undoubtedly  a  constitutional  part  of  a 
statute  may  be  so  connected  with  that  which  is  unconstitutional, 
as  to  make  it  impossible,  if  the  constitutional  part  is  stricken  out, 
to  give  effect  to  what,  taking  the  whole  together,  appears  to  have 
been  the  legislative  will.     In  such  a  case  the  whole  statute  is  void ; 
but  in  this,  as  in  every  other  case  of  statutory  construction,  all  de- 
pends on  the  intention  of  the  legislature,  as  shown  by  the  general 
scope  of  the  law.     To  our  minds  it  is  clear,  in  the  present  case, 
that  the  object  of  the  legislature  was,  not  to  create  a  debt  which 
the  State  was  expected  to  pay,  but  to  aid  the  company  in  borrow- 
ing money  upon  the  credit  of  the  State.    As  between  the  State 
and  the  company  the  debt  for  the  money  borrowed  was  to  be  the 
debt  of  the  company.     If  the  State  paid  its  bonds  from  its  ovm 
funds  the  mortgage  could  be  enforcea  to  compel  the  company  to 
make  the  State  good  for  all  such  payments.     If  the  State  did  not 
ay,  then  the  creditors  had  their  own  recourse  upon  the  mortgage, 
lie  State  credit,  so  far  as  the  State  and  the  company  were  con- 
cerned, was  only  to  aid  the  company  in  borrowing  money  on  its 
own  bonds.     In  any  event,  the  company  was  to  be  bound  for  the 
payment  of  the  entire  debt  when  it  matured,  and  its  property  was 
to  be  given  as  security.    Under  these  circumstances,  it  seems  to 
ns  that  the  unconstitutional  part  of  the  statute  may  be  stricken  out 
and  the  obligation  of  the  company,  including  its  statutory  mort- 
gage in  favor  of  the  State  bondholders,  left  in  full  force.     The 
striking  out  is  not  necessarily  by  erasing  words,  but  it  may  be  by 
disregarding  the  unconstitutional  provision,  and  reading  the  statute 
as  if  that  provision  was  not  there.     These  bonds,  as  State  obliga- 
tions, were  void,  but,  as  against  the  company  which  had  actually 
put  them  out,  they  were  good. 

This  disposes  of  this  part  of  the  case  so  far  as  the  Jacksonville, 
Pensacola,  and  Mobile  company  is  concerned.  No  claim  is  made 
that  the  statute  does  not  on  its  face  authorize  that  company  to  ex- 
change its  bonds  for  those  of  the  State,  or  that  the  lien  is  not 
created  by  the  exchange.  Neither  is  it  claimed  that  the  necessary 
corporate  action  was  not  had  to  get  the  bonds  out  under  the  forms 
of  law.  Although  on  the  10th  of  December,  1870,  a  resolution 
was  passed  by  the  directore  of  the  company,  ordering  a  recall  of 
the  bonds  on  account  of  the  proposed  misapplication  of  the  pro- 
ceeds of  the  sales  to  be  made,  an  actual  withdrawal  was  never 
effected,  and  the  bonds  have  got  into  the  hands  of  bona-fide 
holders.  The  very  resolutions  which  directed  the  recall  asserted 
the  previous  lawful  and  regular  issue. 

As  to  the  Florida  Central  company,  however,  the  case  is  differ- 
ent, and  it  is  claimed  not  only  tnat  the  statute  did  not  authorize 
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the  exchange  of  the  bonds  and  the  creation  of  the  lien,  bnt  alsa 
that  the  company  did  not  in  it}  corporate  character  execute  its  own. 
bonds  or  make  the  exchange. 

As  to  the  first  question,  we  deem  it  sufficient  to  say  that  the 
Supreme  Court  of  Florida  has  distinctly  decided  that  in  the  case  of 
this  company,  as  well  as  the  other,  the  statutory  authority  was  com- 
plete. The  point  was  directly  made  by  the  pleadings  and  as 
directly  passed  on  by  the  court.  Although  the  bill  in  the  case  was 
finally  dismissed  because  it  was  not  proved  that  any  of  the  State 
bonds  had  been  sold,  the  decision  was  in  no  just  sense  dictum.  It 
cannot  be  said  that  a  case  is  not  authority  on  one  point  because^ 
although  that  point  was  properly  presented  and  decided  in  the  reg- 
ular course  of  the  consideration  of  the  c^use,  something  else  was 
found  in  the  end  which  disposed  of  the  whole  matter.  Here  the 
precise  question  was  properly  presented,  fully  argued,  and  elabo- 
rately considered  in  the  opinion.  The  decision  on  this  question 
was  as  much  a  part  of  the  judgment  of  the  court  as  was  that  on  any 
other  of  the  several  matters  on  which  the  case  as  a  whole  dependea. 

This,  like  the  constitutionality  of  the  act,  is  a  question  of  local 
law.  It  depends  on  the  peculiar  condition  of  local  aflEairs.  If  the 
decision  is  not  conclusive  on  us,  it  is  of  high  authority  under  the 
circumstances,  and  we  are  not  inclined  to  disregard  it.  The  holders 
of  the  commercial  paper  put  out  by  the  company  and  bought  on 
the  faith  of  the  State  are  entitled  to  the  benefit  of  every  presump- 
tion in  their  favor. 

The  next  important  inquiry  is  whether  the  necessary  authority 
for  the  issue  and  exchange  of  the  bonds  was  given  by  the  corpora- 
tion itself.  Certainly  the  resolution  of  June  2,  1870,  is  on  its  face 
sufficient  for  that  purpose,  as  is  also  that  of  April  13,  1871.  It  is 
true  Littlefield  now  swears  that  these  meetings  of  the  stockholders 
and  directors  were  irregular  and  without  sufficient  notice,  but  it  is 
worthy  of  remark  that,  in  the  resolution  of  November  21,  rescind- 
ing that  of  June  2,  there  is  no  pretence  that  the  original  resolu- 
tions were  not  lawfully  passed  and  binding  on  the  company.  The 
rescission  is  put  entirely  on  the  ground  that  the  form  of  the  bonds 
was  not  such  as  to  carry  out  the  intention  of  the  company  in  direct- 
ing their  issue.  Mr.  t'Engle  also,  in  his  letter  to  Boissevain,  giv- 
ing notice  of  the  frauds  that  had  been  practised  on  the  company^ 
substantially  conceded  that  the  issue  of  the  bonds  was  authorized 
by  the  company,  and  confined  his  protest  to  the  improper  use  that 
was  being  made  of  them.  It  is  clear  to  our  minds  from  the  whole 
case  that  but  for  the  fraudulent  disposition  of  the  bonds  the  cor- 
porate action  of  the  company  in  putting  them  out  would  have  been 
considei^ed  sufficient.  Littlefield's  character,  as  it  appears  all 
through  this  voluminous  record,  is  not  such  as  to  entitle  him  to 
any  favorable  consideration  as  a  witness  or  otherwise.  He  and 
Swepson  have  both  shown  themselves  capable  of  the  most  shame* 
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less  f  rands,  and  we  cannot  but  look  with  suspicion  upon  everything 
they  do  or  say.  We  regret  it  is  not  in  our  power  to  relieve  the 
corporations,  whose  affairs  they  have  been  permitted  to  manage, 
from  the  consequences  of  their  wanton  breaches  of  trust ;  but  in 
our  judgment  this  cannot  be  done  without  injuring  those  who  are 
innocent  of  all  wrong. 

It  is  next  contended,  that  as  the  bonds  were  fraudulently  put 
out  by  the  officers  of  the  companies,  and  are  unconstitutional,  the 
recovery  must  be  confined  to  the  amount  actually  paid  for  the 
bonds  to  the  agents  of  the  companies.  As  we  have  endeavored  to 
show,  the  bonds,  although  void  as  to  the  State,  are  valid  as  to  the 
company  that  sold  them.  Having  been  put  on  the  market  by  the 
companies  aa  valid  bonds,  the  companies  are  estopped  from  setting 
up  tneir  unconstitutionality.  As  against  the  companies,  they 
occupy  in  the  market  the  position  of  commercial  securities,  and 
may  be  dealt  with  and  enforced  as  such.  The  companies,  through 
their  faithless  agents,  are  in  a  position  where  they  must  meet  those 
they  have  dealt  with  commercially,  and  respond  accordingly.  In 
commerce,  commercial  paper  means  what  on  its  face  it  represents, 
regardless  of  what  its  maker  or  promoter  may  have  got  for  it.  The 
bonds  of  the  State  in  the  open  market  purported  to  be  what  they 
called  for.  The  companies  put  them  out,  and  in  legal  effect,  as  we 
think,  indorsed  them.  A  bona-fide  holder  can  now  require  the 
indorser  to  respond  to  his  indorsement  commercially ;  that  is  to 
say,  by  paying  what  he  in  effect  agreed  the  maker  must  pay. 

We  believe  we  have  now  disposed  of  all  the  questions  the  record 

E resents.  It  has  been  suggested  that  since  the  appeal  the  property 
as  been  sold  under  the  decree  below.  That  is  not  shown  by  the 
record.  The  supersedeas  in  favor  of  the  Florida  Central  company 
we  have  decided  was  fraudulently  obtained.  The  justice  who  ac- 
cepted the  bond  was  imposed  upon.  That  supersedeas  was  promptly 
vacated  when  the  facts  were  called  to  our  attention.  The  superse- 
deas secured  by  the  Western  North  Carolina  company  was,  to  say 
the  least,  suspended  when  that  company  voluntarily  dismissed  its 
appeal  under  the  28th  Rule.  This  suspension  was  not  vacated 
until  the  bond  of  indemnity  was  filed  on  the  2d  of  February,  1880. 
It  will  be  for  the  court  below  to  determine,  when  it  is  called  on  to 
confirm  any  sale  that  hajs  been  made,  whether  a  sale  was  stayed  by 
a  valid  subsisting  supersedeas.  From  relief  against  any  order  in 
that  behalf  the  parties  must  resort  to  such  measures  as  they  may 
be  advised  they  are  entitled  to.  We  cannot,  from  anything  now 
before  us,  settle  a!ny  such  question. 
Decrees  affirmed. 

These  cases  were  decided  before  Mb.  Justice  Swayne  and  Mb. 
Justice  Strong  resigned. 

Mb.  Justice  Field  was  not  present  at  the  argument  of  these 
causes,  and  took  no  part  in  deciding  them. 
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The  very  interesting  questions  which  are  raised  In  these  cases  depend  to  a 
ffreat  degree  for  their  solution  upon  the  peculiar  attendant  ciroumstancee. 
80  fuUj  are  those  circumstances  set  forth  in  the  opinion  of  the  court  that 
any  further  detail  of  them  seems  unnecessary.  The  legal  points  discussed 
and  adjudicated  may  be  grouped  under  five  heads,  which  are  as  follows: 

I.  Funds  or  property  held  by  any  one  in  a  fiduciary  or  ^uasi-fiduciary 
capacity  may  be  traced  and  claimed  by  the  owner,  no  matter  m  what  shape 
they  are  converted,  provided  that  they  are  in  the  hands  of  the  trustee  or  of 
some  other  person  not  a  bona-fide  purchaser  for  value. 

This  is  too  familiar  a  doctrine  to  need  conmient  or  illustration.  See,  for  a 
full  list  of  the  authorities,  English  and  American,  Perry  on  Trusts,  §  127,  and 
Story's  Equity  Jurisprudence,  §  1195,  etc.  That  the  doctrine  applies  in  full 
force  where  the  funas  in  question  have  been  converted  into  stock  is  settled 
by  Lloyd  v.  Read,  1  P.  Wms.  607;  Sidmouth  «.  Sidmouth,  2  Beav.  447; 
Oarrick  v.  Taylor,  29  Beav.  79;  Beecher  «.  Mayor,  2  Dr.  &  Sm.  431;  £1- 
parte  Houghton,  17  Yesey,  253;  Creed  v,  Lancaster  Bank,  1  Ohio  St.  1;  and 
a  cloud  of  similar  authorities. 

II.  Where  any  person  has  by  his  acts  encouraffed,  induced,  or  enabled 
others  to  advance  their  money  in  good  faith,  he  will  be  estopped  from  deny- 
ing the  validity  of  the  title  or  security  which  they  have  obtained  in  return 
for  such  advance. 

This  is  an  application  merely  of  the  ordinary  principles  of  the  doctrine  of 
estoppel.  It  is  clear  on  authority  that  persons  who  have  procured  the  passage 
of  an  act  of  the  Legislature  are  estopped  from  averring  its  unconstitu- 
tionality. Todd  V,  Kerr,  42  Barb.  817;  People  «.  Murray,  6  Hill,  468;  Van 
Hook  V,  Whitlock,  26  Wend.  43 ;  Burlington  v.  Gilbert,  81  Iowa,  356 ;  B.  C. 
K.  &  M.  R.  Co.  f>.  Stewart,  39  Iowa,  267. 

So  where  the  inhabitants  of  Gallatin  county,  Tennessee,  were  active  in  pro- 
curing the  passage  of  a  statute  enabling  the  county  to  issue  bonds  in  order 
to  aid  in  the  raising  of  troops  during  the  last  war,  it  was  held  that  they  were 
by  this  action  estopped  from  subsequently  setting  up  as  a  defence  to  the  pay- 
ment of  the  bonds  the  unconstitutionality  of  the  act.  Ferguson  v,  Landram, 
5  Bush.  280.  This  principle  seems  directly  applicable  to  the  present  case, 
where  an  attempt  was  made  to  deny  the  validity  of  State  bonds  on  the  part 
of  those  who  had  expressly  sanctioned  the  issuing  of  them  by  agreeing  to 
share  in  the  proceeds  thereof. 

III.  Because  a  portion  of  an  act  is  unconstitutional  the  whole  thereof  is  not 
necessarily  invalia. 

The  principle  governing  this  clase  of  cases  is  laid  down  with  admirable 
simplicity  and  clearness  in  Cooley  on  Constitutional  Limitations,  187,  as 
follows : 

*'It  will  be  sometimes  found  that  an  act  of  the  Legislature  is  opposed  in 
some  of  its  provisions  to  the  Constitution,  while  others,  standing  by  them- 
selves, would  be  unobjectionable.  .  .  .  Where  a  part  of  a  statute  is 
unconstitutional,  that  fact  does  not  authorize  the  courts  to  declare  the 
remainder  void  also,  unless  all  the  provisions  are  connected  in  subject  mat- 
ter, depending  on  each  other,  operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning  that  it  cannot  be  presumed  the 
Legislature  would  have  passed  the  one  without  the  other.  ...  If ,  where 
the  unconstitutional  part  is  stricken  out,  that  which  remains  is  complete  in 
itself  and  capable  of  oeing  executed  in  accordance  with  the  apparent  legisla- 
tive intent,  wholly  independent  of  that  which  was  rejected,  it  must  be  sus- 
tained." 

The  following  are  the  principal  cases  to  that  effect:  Commonwealth  «• 
Clapp,  5  Gray,  100;  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Pet.  526;  Isom 
V.  Mississippi,  etc.,  R  R.  Co.,  36  Miss.  300;  Lowndes  Co.  o.  Hunter,  49  Ala. 
607;  Btate  t?.  Clark,  54  Mo.  17;  Berry  v.  Baltimore,  etc.,  R.  R.  Co.,  41  Md. 
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446;  Commonwealtli  v.  Hitchings,  5  Gray,  482;  Commonwealth  v.  Pomeroy, 
id.  486;  State  v.  Copeland,  3  R.  I.  64;  Armstrong  v.  Jackson,  1  Blackf.  874; 
Clark  V.  Ellis,  2  Blackf.  248;  People  v.  Hill,  7  Cal.  97;  Latbrop  v.  Mills,  19 
Cal.  518;  Rood  v,  McCargar,  49  Cal.  117;  Supervisors  of  Knox  Co.  v.  Davis, 
63  111.  405;  Myers  v.  People,  67  111.  503;  Thomson  «.  Grand  Gulf  R.  R.  Co. 
8  How.  (Miss.)  240;  Mobile  &  Ohio  R.  R.  Co.  v.  State,  29  Ala.  573;  Santo 
f.  State,  2  Iowa,  165;  State  «.  Cox,  8  Eng.  486;  State  v,  Wheeler,  25  Conn. 
290;  People  v,  Lawrence,  36  Barb.  190;  Williams  «.  Payson,  14  La.  Ann.  7; 
Ely  V.  Thompson,  8  A.  H.  Marsh,  70;  Commonwealth  «.  Hitchings,  5  Gray, 
485;  Willard  ©.  People,  6  III.  512;  People  v.  Briggs,  50  N.  Y.  566;  Robin- 
son V.  Bidwell,  22  Cal.  879;  State  «.  Easterbrook,  3  Nev.  178;  Hagerstown  v, 
Dechert,  82  Md.  869. 

Wherever  it  is,  on  the  contrary,  evident,  taking  the  whole  act  together, 
that  the  Legislature  would  not  have  enacted  the  part  which  remains  without 
quaUf3nng  it  by  the  unconstitutional  part  or  witnout  annexing  such  uncon- 
stitutioniu  part,  then  the  whole  must  be  held  to  be  invalid. 

Warren  v.  Mayor,  2  Gray,  99;  State  v.  Commissioners,  5  Ohio  (N.  S.)  507; 
Slawson  «.  Racine,  13  Wis.  898;  Allen  Co.  Commissioners  v.  Silvers,  22  Ind. 
491;  Garrard  Co.  Court  v.  Navigation  Co.,  10  Am.  L.  Reg.  (N.  S.)  160;  Eck- 
h&rt  9.  State,  5  W.  Va.  515 ;  Jones  v.  Robbins,  8  Gray,  338 ;  Monroe  o.  Col- 
lins, 17  Ohio  (N.  S.)  666;  Campan  v,  Detroit,  14  Mich.  272;  Commonwealth 
«.  Potts,  79  Pa.  St.  164;  Baker  «.  Braman,  6  Hill,  47. 

The  construction  put  by  the  court  upon  the  act  involved  in  the  principal 
case  clearly  brought  it  within  the  scope  of  the  former  line  of  authorities.  Tiie 
purpose  of  the  Legislature  was  to  set  the  railways  in  operation.  In  order  to 
do  this  an  act  was  passed  authorizing  the  exchange  of  the  railroad  companies' 
bonds  for  State  bonds,  so  that  the  companies  might  have  the  advantage  of 
the  State's  credit  in  raising  the  funds  necessary  to  construct  and  maintain 
their  roads.  In  order  to  secure  the  State  against  loss  a  statutory  lien  in  the 
nature  of  a  first  mortgage  was  provided  for  in  its  favor  upon  the  property  of 
the  railroad  companies.  That  lien  was  to  inure  to  the  advantage  of  the 
holders  of  State  bonds  if  necessity  required.  Subseouently  the  portion  of  the 
act  authorizing  the  issue  of  the  State  bonds  was  hela  unconstitutional  on  the 
ground  that  the  railroads  were  not  such  as  the  State  was  by  the  constitution 
of  Florida  authorized  to  exchange  bonds  with.  This,  however,  in  no  way 
interfered  with  the  validity  of  the  rest  of  the  act.  It  was  perfectly  possible 
to  conceive  that  the  Legislature  might,  in  their  desire  to  foster  railroad  facili- 
ties, have  created  the  statutory  lien  to  secure  persons  advancing  their  money 
for  the  building  of  the  railroad.  The  act,  therefore,  qua  the  statutory  lien, 
was  constitutional  and  valid,  although  qua  the  issuing  of  State  bonds  it  was 
miconstitutional  and  void. 

Appellants  contended  that  the  act  was  not  severable,  that  the  Legislature 
could  not  be  presumed  to  have  intended  one  part  to  go  into  operation  with- 
-out  the  other,  and  that  one  part  being  unconstitutional  and  void,  the  whole 
was  to  be  deemed  so.  They  relied  on  the  maxim,  "  Ex  dolo  malo  non  oritur 
actio,"  and  the  following  authorities:  Craig  v.  State  of  Missouri,  4  Peters, 
425;  Attorney-General  «.  Braun,  1  Wis.  522;  Wright  v.  Defries,  8  Ind.  308; 
Strongs.  Daniels,  6  Ind.  848;  Astram  «.  Hammond,  8  McLean,  107;  Meagher 
V.  Story  Co.  5  Nev,;  Oeppell  «.  Hall,  7  Wall.  558;  U.  S.  «.  Macon,  9  Otto, 

m. 

IV.  "The  construction  given  to  the  statute  of  a  State  by  the  highest  judi- 
cial tribunal  of  a  State  is  regarded  as  a  part  of  the  statute,  and  is  as  binding 
upon  the  courts  of  the  United  States  as  the  text."  Per  Swatkb,  J.,  in  Lef- 
fiigwell  V,  Warren,  2  Black.  699.  To  the  same  effect  are  Elmendorf  v.  Tay- 
lor, 16  Wheat.  152;  The  Bank  v,  Dudley,  2  Pet.  492;  Shelby  v.  Guy,  11 
1^1681.351;  McCluny  «.  Silliman,  8  Peters,  270;  Greene  f>.  Neil's  Lessee,  6 
^^  391;  Ross  9.  Duval,  13  Pet.  45;  Massingall  v.  Dauns,  1  How.  767; 
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Nesmith  v.  Sheldon,  1  Howard,  812;   Van  Rensselaer  v.  Kearney,  11  How. 
397 ;  Webster  v.  Cooper,  14  How.  504. 

If  the  highest  judicial  tribunal  in  a  State  adopts  new  views  as  to  the  proper 
construction  of  such  a  statute,  and  reverses  its  former  decisions,  the  United 
States  courts  will  follow  the  latest  settled  adjudication.  U.  S.  v.  Morrison,; 
4  Pet.  291 ;  Green  v,  McNeil's  Lessee,  6  Pet.  291. 

This  doctrine  is  somewhat  shaken  in  Gelpcke  v.  City  of  Dubuque,  1  WalU 
206,  where,  while  it  is  admitted  that  it  is  a  settled  rule  of  the  United  States 
courts  to  follow  in  the  construction  of  a  State  statute  the  construction  of  the 
State  courts,  it  is  also  held  that  they  will  not  follow  such  adjudications  to  an 
extent  which  will  in  their  judgment  sacrifice  truth,  law,  and  justice. 

y.  The  holders  of  State  bonds  invalid  as  against  a  State,  but  valid  aa 
against  a  corporation  issuing  them,  may  recover  upon  such  bonds  to  the  extent 
of  their  face  value,  notwithstanding  the  fact  that  they  have  been  fraudulently 
put  into  the  market  by  the  officers  of  the  corporation. 

A  corporation  is,  of  course,  bound  by  all  acts  done  by  its  officers  within; 
the  apparent  scope  of  their  authority.  They  are  the  accredited  agents  of  the 
corporations,  and  if  the  public  may  not  deal  with  them  it  is  difficult  to  conr 
ceive  with  whom  it  may  deal  in  transacting  business  with  the  corporations. 
It  has  been  frequently  held  that  the  corporation  is  liable  in  case  of  a  fraudu- 
lent overissue  of  stock  by  its  officers.  Merchants'  Bank  v.  State  Bank,  10 
Wall.  650;  New  York  &  N.  H.  R.  R.  Co.  «.  Schuyler,  84  N.  Y.  30;  Bank  of 
Kentucky  «.  Schuylkill  Bank,  1  Parson's  Eq.  (Pa.)  180;  WilUs  «.  Fry  et  al., 
86  Leg.  Int.  (Phila.)  47;  In  re  Bahia  &  San  F.  R.  R.  Co.  L.  R.,  8  Q.  B.  599. 
The  present  case  seems  to  rest  substantially  on  similar  principles.  That  the 
holders  of  the  coupon  bonds  issued  by  the  State  in  the  principal  case  were 
entitled  to  recover  the  face  value  of  the  bonds  and  not  only  the  amount  actu- 
ally paid  for  them,  would  seem  to  follow  as  a  matter  of  course  when  the 
negotiable  character  of  the  securities  is  taken  into  consideration.  Coupon 
bonds  issued  either  by  States  or  municipalities  and  payable  to  bearer  are  con- 
sidered  to  have  all  the  qualities  of  negotiable  paper.  Mercer  Co..  t>.  Hacket, 
1  Wall.  88 ;  Gelpcke  «.  City  of  Dubuque,  id.  206 ;  Meyer  f>'  City  of  Muscatine^ 
id.  884;  Beloit  v.  Morgan,  7  Wall.  619;  City  v.  Lamson,  9  id.  478;  McCoy  v. 
Washington  Co.,  8  Wall.  Jr.  382;  Morris  Canal  v.  Fisher,  1  Stockton,  700; 
Same  v,  Lewis,  1  Beasley,  329;  Winfield  c.  City  of  Hudson,  4  Dutch.  255; 
Clark  tj.  City,  10  Wis.  140;  Maddox  v,  Graham,  2  Mete.  (Ky.)  87;  Philadel- 
phia  V.  Sunbury  R.  R.  Co.,  88  Penn.  St.  88;  Johnson  if.  County,  24  lU.  92; 
Craig  V.  City  of  Vicksburg,  81  Miss.  217 ;  Moran  t>.  Commissioners,  2  Black. 
722.  It  is  indeed  supposed  that  such  is  not  the  law  in  Pennsylvania,  on 
account  of  the  decision  in  the  case  of  Diamond  v.  Lawrence  Co.,  87  Pa.  St. 
858,  which  was  rendered  in  1860.  But  the  circumstances  evinced  such  pal- 
pable fraud  in  the  issuing  of  the  bonds  that  it  is  to  be  feared  the  court  was 
unduly  swayed  in  its  judgment.  The  case  is  generally  admitted  to  be 
against  the  current  of  authority,  and  has  been  pronounced  by  the  Supre^ie 
Court  of  thfe  United  States,  in  Mercer  Co.  v.  Hacket,  supra,  not  to  be  law. 

For  further  details  about  this  ease  see  Holland  v.  State  of  Florida,  15  Fla^ 
455,  and  State  v.  Jacksonville,  Pensacola  &  Mobile  R.  R.  Co.,  16  Fla.  708. 
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Miller  and  others 

V. 

Iowa  Land  Co.  and  others. 

{Advance  Ccue,  Iowa,    May  16,  1881.) 

'Under  the  act  of  congress  of  May  15,  1856,  and  the  act  of  the  general  assem- 
bly of  Iowa  of  July  14, 1856,  the  Central  Air-Line  R.  R  Co.  acquired  an  ab- 
solute title  to  120  sections  of  land,  which  it  had  a  right  to  dispose  of 
without  the  necessity  of  the  approval  of  the  state.  A  conveyance  by  a 
trustee  to  himself  is  not  void,  but  only  voidable  at  the  option  of  the 
cestui  que  trust.  Defendant  in  this  action  Eeld  not  to  be  in  a  position  to> 
question  a  sale  of  land  by  the  Air- Line  Co.  to  trustees  of  the  road. 

Appeal  from  Monona  circnit  court. 

Tnifl  is  an  action  involving  the  title  to  some  2100  acres  of  land 
Bitnated  in  Monona  county.  The  plaintiffs  claim  title  through  the 
Iowa  Central  Air-Line  R.  R.  Co.,  under  the  original  land-grant  act 
of  congress  of  May  15,  1856,  and  the  act  of  the  general  assembly  of 
Iowa  of  July  14,  1856.  The  defendants  claim  title  under  the  same 
acts,  and  the  further  acts  of  the  general  assembly  of  March  17  and 
26, 1860,  and  the  act  of  congress  of  June  2, 1864.  Upon  a  trial  by 
the  court  there  was  a  decree  entered  for  the  plaintiffs.  Defendanta 
appeal. 

Joy  &  "Wrieht  and  E.  S.  Bailey,  for  appellants. 

Monk  &  SelLick,  for  appellee. 

KoTHBocK,  J. — 1.  The  acts  of  congress  and  of  the  general  assem- 
bly of  this  state,  under  which  the  respective  parties  hereto  claim 
title  to  the  land  in  dispute,  have  several  times  been  before  this 
court.  In  the  case  of  Courtright  v.  Cedar  Bapids  &  M.  E.  K.  Co., 
35  Iowa,  386,  these  legislative  acts  are  fully  set  forth.  The  varioua 
provisions  thereof  need  not,  therefore,  be  repeated  here.  This  con- 
troversy involves  a  part  of  the  same  lands,  the  title  to  which  was 
determined  in  that  case,  to  wit,  the  120  sections  which  it  was  held 
the  Iowa  Central  Air-Line  R.  R.  Co.  had  the  right  and  power  to 
dispose  of  previous  to  the  construction  of  any  part  of  its  road. 

It  is  contended  that  the  sale  of  the  120  sections  was  made  with- 
out the  knowledge,  consent,  or  subsequent  approval  of  the  state, 
and  that  the  company's  board  of  directors  was  not  authorized  to 
make  the  selections  and  sell  the  land  without  such  approval.  But 
in  the  Courtright  case  it  was  determined  that  no  restrictions  were 
imposed  by  the  state  upon  the  right  of  the  company  to  sell  the  land, 
except  those  imposed  by  the  act  of  congress  msiking  the  grant.  It  is 
there  said :  "  Though  the  grant  to  the  state  was  absolute,  reserving 
only  the  power  to  resume  all  rights  to  the  lands  remaining  undisposed 
of  upon  lailnre  of  the  company  to  complete  the  road  in  the  manner 
and  time  provided,  yet  the  conditions  and  restrictions  imposed  by 
the  act  oi  congress  upon  the  state  rested  upon  the  railroad  com- 
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pany.  It  took  just  snch  a  title  as  the  state  held,  and  received  it 
Duraened  with  the  same  conditions,  and  none  other.  As  we  have 
fieen,  under  the  acts  of  congress  the  state  had  power  to  sell  the  120 
sections  of  land  without  any  restrictions.  The  sale  of  the  remainder 
of  the  land  was  restricted.  This  right  and  this  title  the  state  con- 
firmed and  granted  to  the  railroad  company.  It  received  an  abso- 
lute title  to  the  120  sections,  and  the  right  to  convey  the  same  with- 
out restriction.  Its  title  to  the  remainder  of  the  land  was  condi- 
tional, and  its  power  to  sell  subject  to  the  restrictions  above  stated." 

The  question  as  to  the  power  of  the  railroad  company  to  dispose 
of  the  120  sections  of  land  was  directly  involved  in  that  case.  If 
it  had  been  held  that  no  such  power  existed,  the  decision  would 
necessarily  have  been  the  other  way,  because  the  land,  being  undis- 
posed of  by  any  proper  authority,  would  have  passed  to  the  Cedar 
tlapids  &  Missouri  R.  K.  Co.,  the  grantor  of  the  defendants,  under 
the  subsequent  legislation,  resuming  the  grant,  and  conferring  it 
upon  that  company.  The  Courtright  case  was  appealed  to  the  su- 
preme court  of  the  United  States,  the  question  therein  involving 
the  construction  of  certain  acts  of  congress,  and  the  decision  of  this 
court  was  affirmed.     21  Wall.  310. 

2.  Having  found  that  the  Air-Line  R.  R.  Co.  had  the  power  and 
authority  to  sell  the  120  sections  of  which  the  land  in  controversy 
was  a  part,  it  only  remains  to  be  determined  whether  a  sale  thereof 
was  actually  made  to  those  under  whom  the  plaintiflEs  claim,  before 
the  act  of  resumption  of  March  17,  1860. 

It  appears  in  evidence  that  on  the  fifteenth  day  of  March,  1858, 
the  Iowa  Central  Air-Line  R.  R.  Co.  executed  a  deed  of  trust  of 
certain  of  the  lands  included  in  the  grant  to  J.  Edgar  Thompson, 
Gilleod  II.  Smith,  and  N.  W.  Isbell.  This  deed  is  of  great  length, 
and  is  fully  set  out  in  the  appellees'  abstract.  It  is  unnecessary  to 
refer  to  it  at  length  here.  It  is  sufficient  to  say  that  the  object  of 
said  trust  deed  was  to  secure  the  pavment  of  the  bonds  and  obliga- 
tions of  the  company  which  might  be  incurred  in  the  construction 
of  the  road.  On  the  eighteenth  day  of  March,  1858,  the  said  com- 
pany executed  anotlier  trust  deed  upon  other  lands  of  the  grant,  to 
secure  the  capital  stock  issued  by  the  company. 

On  November  28,  1859,  Thompson,  Smith,  and  Isbell  conveyed 
certain  of  tlie  lands  to  M.  K.  Jessup,  and  on  the  same  day  Joseph 
B.  Eaton,  the  successor  of  the  said  W .  H.  Gibbs  as  trustee,  conveyed 
certain  of  said  trust  lands  to  said  Jessup.  Afterwards,  in  April, 
1861,  Jessup  conveyed  all  of  the  lands  which  had  been  conveyed 
to  him  to  J.  Edgar  Thompson,  under  whom  the  plaintiffs  claim  by 
oonveyance  and  by  will.  The  lands  conveyed  to  Jessup,  and  which 
plaintiffs  claim  under  him,  were  part  of  the  120  sections  which 
were  selected  in  advance  of  building  the  road.  The  Air-Line 
R.  R.  Co.  was  largely  indebted  for  grading  and  other  expenditures, 
and  there  was  a  meeting  of  the  creditors  of  the  company  with  the 
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directors  thereof  on  the  eighteenth  day  of  November,  1859,  at 
which  meeting  it  was  agreed  that  the  120  sections  of  land  should 
be  divided  among  the  creditors.  In  pursuance  of  this  arrangement^ 
certain  bonds  ana  land  scrip  were  issued  in  the  name  of  Jessup  for 
said  Thompson  and  Smith,  trustees,  in  payment  of  their  services  ajs 
such  trustees ;  and  upon  the  surrender  of  the  bonds  and  scrip  th& 
conveyance  of  the  land  was  made  to  Jessup  for  Thompson  and 
Smith.  Neither  Jessup  nor  Thompson  was  present  at  that  meet- 
ing.    They  were  represented 'by  Milton  Courtright. 

It  may  well  be  said  th^t  the  evidence  as  to  what  services  the 
trustees  rendered  which  entitled  them  to  this  compensation  is  ex- 
tremelv  meagre  and  unsatisfactory.  It  is  well  established,  how- 
ever, that  the  bona-fide  indebtedness  of  the  company  largely  ex- 
ceeded the  value  of  the  120  sections  of  land,  being  more  than 
$1,000,000,  and  it  may  be  true  that  the  stockliolders  of  the  corpo- 
ration or  its  creditors  could  have  by  an  appropriate  action  cancelled 
the  conveyance  to  Jessup  as  being  fraudulent  and  witliout  consid- 
eration. The  conveyance,  however,  having  been  authorized  by  tho 
board  of  directors,  it  invested  Jessup  and  Thompson,  his  grantee, 
with  the  legal  title  to  the  land,  and  such  title  must  stand  until  set 
aside  by  some  one  holding  an  equitable  right  superior  thereto.  It 
IB  claimed  that  the  conveyance  by  a  trustee  of  the  trust  property  to 
himself  is  void.  It  is  voidable  as  against  the  cestui  que  trust,  but 
valid  as  to  all  other  persons.  See  Small  v.  C,  B.  I.  &  P.  B.  B.  Co.^ 
8  N.  W.  Eep.  437. 

In  our  opmion  the  defendant  is  in  no  position  to  question  the 
sale  of  that  part  of  the  land  which  the  Air-Line  Co.  had  the  un- 
doubted ri^ht  to  sell.  The  legal  title  to  this  land  had  passed  from 
the  railroad  company  to  Jessup  before  the  grant  was  resumed  and 
conferred  upon  the  defendants'  grantor.  As  well  might  it  have 
been  permitted  in  the  Courtright  case  to  question  the  validity  or 
amount  of  the  claims  which  ho  held  against  the  company  as  afiect- 
ing  his  title  to  the  lands  conveyed  to  him.  Besides,  suppose  it 
should  be  conceded  that  the  defendant  may  avoid  the  sale  for  fraud, 
it  must  assume  the  burden  of  proof,  because  the  conveyance,  al- 
though made  to  Jessup  by  the  trustees  for  the  benefit  of  the  trus- 
tees, was  an  act  done  in  pursuance  of  direct  authority  from  the 
board  of  directors.  What  services  were  rendered  by  the  tmstees 
as  the  consideration  for  the  land  does  not  appear.  Whether  the 
claim  was  a  mere  sham,  or  a  valid  and  just  one,  we  are  unable  to 
determine  from  the  evidence. 

In  our  opinion  the  circuit  court  correctly  determined  that  the 
plaintiffs  were  the  owners  of  the  land  in  controversy. 

Affirmed^ 
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Marttin  Maas  et  al.,  Appellants, 

V. 

The  Misbouki,  Kansas  and  Texas  Ey.  Co.  et  al.,  Kespondents. 

(88  ifeio  York  BeparU^  228.     December  21,  1880.) 

The  T.  and  N.  B.  R.  Co.  executed  a  mortgage  on  its  road  to  secure  its  bonds 
to  defendant,  the  U.  T.  Co.,  as  trustee  for  the  bondholders,  and  bonds 
were  prepared  for  issuing,  each  of  which  contained  a  clause  that  it  should 
not  become  obligatory  until  authenticated  by  a  certificate  indorsed  there- 
on duly  signed  by  said  trustee.  Said  bonds  were  signed  by  the  proper 
officers.of  the  company,  but  before  the  company^s  seal  was  affixed  or  the 
required  certificate  attached  a  portion  of  them  were  stolen,  a  seal  and 
certificate  forged  thereon,  and  the  bonds  sold ;  plaintiffs  purchased  them 
for  a  valuable  consideration  and  in  good  faith.  The  T.  and  N.  Co.  was 
consolidated  with  defendant,  the  M.,  E.  and  T.  Ry.  Co. ;  by  the  agree- 
ment of  consolidation  the  latter  was  to  take  up  outstanding  bonds  of  the 
former  company,  issuing  its  own  in  exchapfi^e.  In  an  action  to  compel 
such  an  exchange  for  plaintiffs*  bonds,  Eda^  that  plaintiffs  were  bound 
by  the  condition  of  the  bonds  making  the  certificate  o£  the  trustee  essen- 
tial to  their  validity ;  that  neither  the  payment  of  value  nor  good  faith 
on  their  part  created  a  cause  of  action ;  and  that  the  defect  in  the  bonds 
was  not  waived  by  the  agreement  of  consolidation ;  also,  that  the  failure 
of  the  obligor,  after  discovering  that  the  bonds  had  been  lost  or  stolen, 
to  notify  the  public  of  that  fact  did  not  constitute  negligence  making  it 
liable. 

Also,  Held^  that  the  plaintiffs  were  not  entitled  to  have  returned  to  them 
said  forged  bonds,  which  had  been  delivered  for  the  purpose  of  ex- 
change; that  plaintiffs  had  no  title  ta  them,  as  they  had  never  been 
issued  or  put  m  circulation  by  defendants,  and  so  were  the  property  of 
the  T.  and  N.  Co. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  8,  1879,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  the  delivery  by  defendants  i/y 
plaintiffs  of  nine  bonds  of  defendant,  the  Missouri,  Kansas  and 
Texas  Ry.  Co.,  of  $1000  each,  in  exchange  for  a  like  number  of  the 
bonds  of  the  Tebo  and  Neosho  R.  R  .Co. 

The  facts  found  are  substantially  as  follows :  On  the  1st  of  June, 
1870,  the  Tebo  and  Neosho  Co.  executed  a  mortgage  on  its  rail- 
road to  defendant,  the  Union  Trust  Co.,  as  trustee  to  secure  an 
issue  of  2000  bonds  for  $1000  each ;  by  the  terms  of  the  mortgage 
€ach  of  these  bonds  had  to  be  properly  signed  and  sealed  by  uie 
railroad  company,  and  also  to  be  certified  by  the  trust  company  to 
be  one  of  the  series  secured  by  the  mortgage  before  the  bond  be- 
came obligatory  on  the  railroad  company.  Each  of  the  bonds  con- 
tained the  following  clause :  "  This  oond  shall  not  become  obliga- 
tory until  it  shall  have  been  authenticated  by  a  certificate  indorsed 
thereon,  duly  signed  by  the  trustee  aforesaid."  The  attestation 
clause  of  each  bond  was  as  follows :   "  In  witness  whereof,  the  said 
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Tebo  and  Neosho  B.  E..  Co.  has  caused  its  corporate  Bamc  and  seal 
to  be  hereunto  affixed  by  its  president  and  secretary  on  the  1st  day 
of  June,  1870." 

The  railroad  company  caused  the  bonds  to  be  prepared  and 
printed  on  the  13th  of  June,  1870,  and  among  them  were  the  nine 
bonds  in  question.  Said  nine  bonds,  with  the  others,  were  signed 
by  the  president  and  secretary  of  the  Tebo  and  Neosho  Co.,  on  or 
before  the  8tb  day  of  August,  1870,  with  the  intent  and  for  the 
purpose  of  being  duly  sealed  with  the  seaT  of  such  company  and 
then  transmitted  to  the  office  of  the  trust  compnay  to  be  certified 
by  said  company.  The  corporate  seal  was  never  affixed  to  said  nine 
T)onds,  and  no  certificate  of  the  trust  company  was  indorsed  there- 
on. They  were  stolen  from  the  obligor  by  some  unknown  per- 
sons ;  a  fabricated  seal,  in  imitation  of  that  upon  the  genuine  bonds, 
was  affixed  without  its  order  or  knowledge,  and  the  signature  to 
the  certificate  of  the  trust  company  by  its  president  was  forged 
npon  them.  In  that  condition  they  were  put  upon  the  market,  and 
in  July,  1872,  were  purchased  by  the  plaintiffs  for  a  valuable  con- 
sideration, and  in  ignorance  that  they  were  not  valid  bonds,  from  a 
broker  claiming  to  own  them,  and  who  sold  them  as  genuine  bonds 
in  all  respects. 

Said  bonds  were  missed  in  the  early  part  of  August,  1870,  of 
irhich  fact  defendants  were  advised,  but  no  notice  was  given  to 
the  public  by  advertisement  or  otherwise.  In  October,  1870,  the 
Tebo  and  Neosho  Co.  was  consolidated  with  defendant,  the  Mis- 
souri, Kansas  and  Texas  Ry.  Co.,  to  which  it  transferred  its  fran- 
chises and  property.  By  the  consolidation  a^eement  the  latter 
company  agreed  to  take  up  the  outstanding  bonds  issued  by  the 
former  by  issuing  its  own  bonds  in  exchange  therefor.  In  July, 
1872,  plaintiffs  left  said  bonds  with  the  secretarv  of  the  M.,  K.  and 
T.  Co.  for  the  purpose  and  with  the  request  that  they  should  be 
exchanged  for  its  bonds  in  pursuance  of  the  agreement,  but  said 
company  refused  to  deliver  its  bonds  therefor.  Plaintiffs  de- 
manded of  both  defendants  that  such  exchange  should  be  made 
or  tliat  their  bonds  should  be  returned,  but  defendants  refused  to 
do  either. 

A.  R.  Dyett  for  appellants :  There  being  no  omission  or  defect 
on  the  face  of  the  bonds  affecting  their  validity,  and  plaintiffs  being 
bona-fide  holders  for  value,  the  court  erred  in  dismissing  the  com- 
plaint. (Brainard  v.  K  Y.  H.  E.  R.  Co.,  25  N.  Y.  496 ;  Bank  of 
Kome  V.  Village  of  Rome,  19  id.  20 ;  Mereer  Co.  v.  Hackett,  1 
Wall.  83 ;  Birdsall  v.  Russell,  29  K  Y.  220,  and  cases  cited  by 
Russell,  argued,  228-230, 232 ;  Finnegan  v.  Lee,  18  How.  Pr.  186  ; 
Habbard  v.  N.  T.,  etc.,  R.  R.  Co.,  14  Abb.  275.)  If  when  the 
bonds  were  signed  it  was  intended  to  sign  just  such  instru- 
ments, they  are  good  in  the  hands  of  a  bona-lide  holder  for  value, 
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although  stolen  or  otherwise  fradulently  put  into  circulation,  there: 
being  nothing  on  their  face  to  excite  the  suspicion  of  ordinary  men, 
and  a  purchaser  of  them  is  not  required  to  closely  or  critical^  ex- 
amine them.  (First.  Nat.  Bk.  v.  Green,  43  N.  i .  298 ;  Hyer  v. 
Dorchester  Bk,  11  Cush.  251 ;  Duncan  v.  Scott,  1  Campb.  100 ; 
Dutchess  Co.,  etc.,  Ins.  Co.  v.  Hatchfield,  8  N  .Y.  Sup.  Ct.  675  ;. 
Worcester  Bk.  v.  Dorchester,  etc.,  10  Cush.  488 ;  Sybell  v.  Nat. 
Currency  Bk.,  54  N.  Y.  288 ;  Vale  v.  Parker,  6  Wend.  615,  620 ;. 
Putnam  v.  Sullivan,  4  Mass.  45 ;  Matthews  v.  Mass.  Nat.  Bk.,  Am. 
L.  Keg.,  March,  1875,  153;  Parsons  on  Bills,  114 ;  Foster  v.  Mc- 
Kinnon,  314,  315,  317,  supra ;  Young  v.  Grote,  4  Bing.  253 ;  Byles- 
on  Bills  [6th  ed.],  292,  note  a  and  note  1,  and  Rex  v.  Revett,  cited  at 
.  103 ;  Murray  v.  Gardner,  2  Wall.  10 ;  Ingham  ^.  Primrose,  28 
.  J.  C.  P.  295 ;  7  C.  B.  [N.  S.]  82 ;  Montague  v.  Perkins,  22  L.  J. 
C.  P.  188 ;  S.  C.  Jurist,  vol.  17,  part  1 ;  Van  Duzer  v.  Howe,  21 
N.  Y.  531 ;  Avoden  v.  Dixon,  6Exch.  869;  Magee.-y.  Badger,  34: 
N.  Y.  247  ;  Scholey  v.  Ramsbottom,  2  Campb.  485 ;  BL  Com.  v, 
Curry,  2  Dana,  122  ;  Moody  v.  Threhild,  13  Ga.  55 ;  Shipley  v.  Car- 
roll, 45  111.;  Welsh  v.  Sage,  47  N.  Y.  143,  146 ;  Goodman  v.  Len- 
ard,  25  How.  [U.  SJ  343 ;  Briggs  v.  Ewart,  51  Miss.  245 ;  Anil  v. 
Colket,  2  N.  Y.  Weekly  Dig.  30 ;  Helvese  v,  Hibernia  Bk.,  id. 
417  ;  Citizens'  Bank  v.  Smith,  id.  147.)  It  is  immaterial  that  these= 
bonds  were  not  sealed  by  actual  authority  of  the  raih'oad  company. 
(37  Me.  349 ;  12  Mich.  138 ;  3  Miss.  385 ;  19  Johns.  60 ;  Barnes  v. 
Ontario  Bk.,  19  N.  Y.  63 ;  Tenny  v.  E.  W.  Lumber  Co.,  43  N.  H. 
343,  30  Vt.  152,  159.)  There  being  a  seal  affixed  the  presumption 
in  law  is  that  it  is  the  genuine  seal.  (Bowen  v.  Irish,  6  Bosw.  263.) 
A  bona-fide  purchaser  for  value  has  a  right  fo  rely  on  that  pre- 
sumption. (Ledwitch  v,  McKeon,  53  N.  Y.  307 ;  Angell  &  Ames 
on  Corporations  [5th  ed.],  §  707 ;  McWilliams  v.  Mason,  31  N.  Y. 
294.)  The  nine  bonds  in  question  having  been  shown  to  have 
been  in  the  possession  of  the  company  to  be  sealed  and  transmitted 
to  the  Trust  Co.  to  be  certified,  the  presumption,  upon  the  facta 
found,  is  that  they  were  put  in  circulation  by  the  president  or 
secretary,  or  some  other  of  the  officers  of  the  company,  and  they 
were,  therefore,  valid  bonds  of  the  company  in  the  hands  of  a  bona- 
fide  purchaser  for  value.  (Mechanics'  Bk.  v.  N.  Y.  &.  N.  H.  R. 
K.  Co.,  34  N.  Y.  30;  Farmers,  etc..  Bank  v.  Butchers  and  D.  Bk.^ 
15  id.  125,  14  id.  623;  McWilliams  v.  Mason,  31  id.  294,  cited 
supra ;  Van  Duser  v.  Howe,  21  id.  531 ;  Shotw^ell  v,  Mali,  38  Barb. 
445 ;  Life,  etc.,  v.  Mechanics'  F.  Ins.'Co.,  7  Wend.  31.)  But  if 
they  got  into  circulation  by  the  carelessness  or  negligence  of  the 
officers  of  the  company  the  same  result  follows.  (Helvese  v, 
Hibernia  Bk.,  2  N.  Y.  Weekly  Dig.  417;  Aull  v.  Colket,  id.  30.) 
The  Missouri,  Kansas  and  Texas  Co.  is  estopped  from  dispnting^ 
the  validity  of  the  mortgage  to  the  extent  of  the  nine  bonds  in 
question.     (Hartly  v.  Harrison,  24  N.  Y.  foot  of  page  171  and 
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page  172 ;  Halsey  v.  Reed,  9  Paige,  446 ;  Eussell  v.  Pistor,  7  N.  Y. 
171 ;  Ritter  v.  rhillips,  53  id.  586 ;  Cramer  v.  Sepper,  2  N.  Y. 
Weekly  Dig.  589 ;  Freeman  v.  Auld,  44  id.  53.)  The  trust  created 
by  the  mortgage  executed  by  the  Missouri,  Kansas  and  Texas  Ry. 
Co.  to  the  union  Trust  Co.  of  February  1,  1871,  even  if  re- 
garded as  a  voluntary  trust  was  irrevocable  without  the  consent  of 
flie  cestuis  que  trust.  (Drosier  v.  Brereton,  15  Beav.  251 ;  Bunn 
V,  Winthrop,  1  Johns.  Ch.  337 ;  Briggs  v.  Davis,  21  N.  Y.  576, 
577 ;  Fellows  v.  Herman,  4  Lans.  230,  242,  244.)  Nor  could  the 
trustee  refuse  to  execute  it.  (Wood  v.  Wood,  5  Paige,  596 ; 
Griffin  V.  Ford,  1  Bosw.  123 ;  Bleecker  v.  Brigham,  3  Paige,  246  ; 
Jones  V.  Butler,  30  Barb.  614 ;  Tiff.  &  Bnll.  on  Trustees,  536  et  in 
notis.)  The  cestuis  que  trust  have  the  ri^ht  in  equity  to  enforce 
the  trust  although  the  trust  was  created  without  their  knowledge. 
(Weston  V.  Barker,  12  Johns.  276 ;  Moses  v,  Murgatrovd,  1  Johns. 
Ch.  119 ;  Duke,  etc.,  v.  Coddington,  3  id.  239 ;  Hosford  v,  Merwin, 
5  Barb.  51 ;  Tiff.&  Bull,  on  Tnistees,  230,  231.)  The  bonds  in 
question  having  been  delivered  to  and  received  by  the  Missouri, 
Kansas  and  Texas  Ry.  Co.,  for  the  purpose  of  being  exchanged  f <*• 
its  own  bonds  and  delivered  by  that  company  to  its  own  trustee  for 
the  same  purpose,  neither  of  those  companies  can  dispute  the  valid- 
ity of  the  bonds  or  the  plaintiff's  title  thereto.  ( W  elch  v.  Sage,. 
47  N.  Y.  143 ;  Marvin  v,  Elwood,  11  Paige,  365  ;  Vosburg  v. 
Huntington,  15  Abb.  254 ;  Rogers  v.  Weir,  34  N.  Y.  463.) 

Wheeler  H.  Peckham  for  respondents :  The  bonds  in  question 
were  not  the  bonds  of  the  Tebo  and  Neosho  Co.  until  its  corpo- 
rate seal  was  affixed  to  them.  (Jackson  v.  Pratt,  10  Johns.  381,. 
387 ;  Jackson  v.  Wood,  12  id.  73 ;  Jackson  v.  Wendall,  id.  355  ; 
Mann  v.  Pentz,  2  Sandf .  Ch.  271 ;  2  Black.  Com.  306 ;  A.  &  A. 
on  Corp.  §§  216,  217,  219 ;  Murray  v.  Vanderbilt,  29  Barb.  149.) 
Even  if  the  Tebo  Co.  had  sealed  the  bonds  they  would  be  void, 
because  never  issued  or  delivered  by  that  company.  (Lansing  v. 
Gaines,  2  Johns.  302 ;  Marvin  v.  McCullum,  20  id.  288 ;  Edwards 
on  Bills,  186; 'The  People  v,  Loomis,  4  Den.  380,  384;  Codding- 
ton V,  Gilbert,  17  K  Y.  490;  Whitney  v,  Snyder,  2  Lans.  477-8; 
Foster  v.  McKinnon,  Law  Rep.,  4  C.  r,  804 ;  Caulkins  v.  Whisler, 
29  Iowa,  495  ;  Wait  v.  Pomeroy,  20  Mich.  425 ;  Bunsen  v.  Hunt- 
y^gton,  21  id.  415 ;  Grover  v.  Clark,  21  La.  Ann.  567 ;  Lenheim 
t?.  Wilmerding,  51  Penn.  St  73  ;  Hall  v.  Wilson,  16  Barb.  65; 
Baxendale  -y.  Bennet,  L.  R.,  3  Q.  B.  Div.  525.)  The  facts  that 
defendants  retained  the  forged  bonds,  and  have  refused  to  return 
them  to  the  plaintiffs,  present  no  cause  of  action.  (Lockwood  v. 
Bull,  1  Cow.  322 ;  Hill  v,  Covell,  1  N.  Y.  522  ;  Munger  v,  Hess, 
28  Barb.  75 ;  Nellis  v.  Bradley,  1  Sandf.  560 ;  Wheaton  v.  Baker, 
14  Barb.  597 ;  Ross  r.  Terry,  63  N.  Y.  615 ;  Brewster  v.  Burnett, 
125  Mass.  68 ;  Ross  v.  Terry,  63  N.  Y.  615 ;  Miller  v.  Race,  1 
Smith's  Lead.  Caa.  736.) 

8  A.  &  E.  R.  Cas.— 8 
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Danforth,  J. — The  argument  of  the  learned  counsel  for  the  ap- 
pellant was  ingenious,  but  not  sufficient  to  overcome  the  conceded 
facts,  that  upon  the  face  of  each  instrument  was  written  a  declara- 
tion that  **  this  bond  shall  not  become  obligatory  until  it  shall  have 
been  authenticated  by  a  certificate  indorsed  tnereon,  duly  signed 
by  the  trustee  aforesaid,"  and  that  those  in  question  are  not  so 
authenticated.  No  argument  can  make  the  case  plainer,  for  it 
cannot  be  denied  that  the  Tebo  and  Neosho  R.  K.  Co.,  when 
arranging  the  terms  of  a  proposed  contract,  had  an  unqualified 
right  to  determine  upon  what  condition  their  liability  should  de- 
pend, nor  that  a  person  accepting  the  contract  with  notice  of  that 
condition  would  be  bound  thereby.  It  is  true  that  the  bonds  are 
apparently  authenticated  in  the  prescribed  manner,  but  this  ie  ap- 
parent only.  The  signature  is  a  forgery.  The  purchaser  relied 
upon  the  implied  or  express  assurance  of  his  vendor,  that  it  was 
genuine.  He  took  no  pains  to  ascertain  the  truth  of  this  assurance, 
nor  was  he  prevented  irom  doing  so  by  either  of  the  defendants. 
Had  he  asked,  he  would  have  learned  the  truth.  From  the  con- 
sequence of  his  omission  to  do  so,  the  fact  that  he  paid  value,  and 
bought  in  good  faith,  cannot  relieve  him.  He  paid  value  for  the 
bonds,  but  not  to  the  defendants.  He  did  not  know  or  suspect  that 
they  were  counterfeit,  and  so  he  bought  in  good  faith,  but  never- 
theless they  were  not  ^nuine,  and  so  neither  the  payment  of  value 
nor  the  innocence  of  his  intent  can  help  him  as  against  the  defend- 
ants. These  circumstances  cannot  create  a  cause  of  action,  when 
one  did  not  in  fact  exist.  It  is  claimed,  however,  by  the  learned 
counsel  for  the  appellant  that  the  negligence  of  the  railroad  com- 
pany "  facilitated  the  forgery  of  the  certificate,"  and  in  support  of 
that  position  we  are  referred  to  certain  findings  of  the  court,  in 
substance  that  on  or  before  the  8th  of  August,  1870,  the  bonds 
were  signed  by  the  proper  officers  of  the  railroad  company,  with 
the  intent  and  for  the  purpose  of  beine  duly  sealed  witn  the  seal 
of  such  company,  and  then  transmitted  to  the  office  of  the  trust 
company  to  be  certified ;  that  in  the  early  part  of  August  they 
were  missing,  and  although  the  defendants  were  informed  thereof 
they  did  not  notify  the  public  they  were  missing,  lost,  or  stolen,  or 
that  they  had  not  been  issued  by  the  company.  "We  think  the 
trial  court  committed  no  error  in  refusing  to  find  that  these  things 
constituted  negligence.  In  what  way  by  these  acts,  or  this  omis- 
sion, was  the  conduct  of  the  plaintiff  influenced?  It  is  impossible 
to  see.  It  might  as  well  be  said  that  the  organization  of  the  com- 
pany and  its  conduct  of  business  in  such  a  manner  as  to  inspire 
conndence  in  its  credit,  and  give  its  obligation  value,  were  acts 
leading  the  plaintiflE  on  to  his  injury.  But  none  of  these  things 
are  important.  The  plaintiffs  loss  is  owing  to  his  own  omission  of 
duty.  The  defendants  had  furnished  an  easy  means  by  wliich  the 
genuineness  of  the  bonds  could  be  ascertained,  viz. :  the  existence 
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of  the  certificate ;  and  the  duty  of  inqniry  was  imposed  upon  the 
purchaaer.  If  it  had  been  performed,  the  loss  woald  not  have 
nappened.  It  is  nrged,  however,  by  the  learned  counsel  for  the 
appellant  that ''  the  certificate  was  not  essential  to  the  validity  of 
the  bonds  as  obli^tions  of  the  company,  but  solely  to  render  them 
obligatory  upon  me  trustee  in  the  mortga^  as  one  of  the  bonds 
fiecnred  thereby."  Such  a  construction  is  opposed  to  the  plain 
language  of  the  condition,  and  it  cannot  be  adopted.  The  declar- 
ation is  that  "  this  bond  shall  not  become  obligatory  until,"  etc. 
It  could,  in  no  event,  become  obligatory  upon  any  person  or  cor- 

¥>ration  except  the  one  named  as  obligor,  and  who  executed  it. 
he  act  of  the  trustee,  when  performed,  was  only  to  authenticate, 
that  is  ^^  to  determine  as  real  and  true ;"  until  performed  the  bonds 
rested  in  "  sapposition ;"  when  performed  its  effect  was  to  render 
them  obligatory,  and  pronounce  them  genuine.  As  it  has  not  been 
nerformei^  the  bonds  were  not  complete  or  perfect,  and  have  not 
become  the  contracts  of  the  railroaa  company.  These  considera- 
tioDs  apply  also  to  the  proposition  of  the  learned  counsel  for  the 
appell^ts,  that  the  defect  above  indicated  has  been  waived  by  the 
^reement  of  consolidation  between  the  Tebo  and  Neosho  K.  B. 
Co.,  and  the  Missouri,  Kansas  and  Texas  Ry.  Oo.,  and  the  new 
mor^ages  issued  by  the  latter  company  in  furtherance  of  that 
agreement  For  there  is  thus  provided  means  of  retiring  only 
such  bonds  as  had  been  issued  by  the  Tebo  and  Keosho  R.  K.  Co., 
and  were  then  outstanding.  It  has  no  application  to  any  bond  not 
issned  by  the  company,  or  to  simulated  or  forged  bonds,  or  to  any 
bond  not  ^'  oblatory*''  upon  it.  The  plaintilPs  bonds,  theref ore^ 
are  not  within  its  terms. 

The  views  so  far  expressed  cover  the  case  made  by  the  com- 
plaint, but  it  is  urged  by  the  learned  counsel  for  the  appellant  that 
they  were  entitled  to  have  returned  to  them  the  Tebo  and  Neosho 
bonds,  or,  as  that  was  refused,  their  value.  It  mi^ht  be  sufficient 
to  Bay  that  such  a  claim  is  not  within  the  complaint.  The  action 
is  upon  the  contract  in  the  aCTeement  of  consolidation  above 
referred  to,  and  the  judgment  a^ed  is  that  the  defendants  deliver 
nine  bonds  of  the  Missouri,  Kansas  and  Texas  Ry.  Co.,  or  the 
value  thereof ;  the  form  of  the  prayer  might  not  be  material,  but 
it  is  in  pursuance  of  the  complaint.  A  cause  of  action  and  de- 
mand for  such  exchange  is  alleged,  but  no  demand  for  a  return  of 
the  Tebo  and  Neosho  bonds,  r  o  give  the  relief  now  suggested 
requires  that  the  character  of  the  action  should  be  changed  to  one 
of  tort.  The  plaintiff  is  not  entitled  to  a  return  of  the  forged 
bonds.  Upon  their  face  they  purport  to  be  the  obligation  of  the 
Tebo  and  Neosho  Co.,  but  are  not.  They  were  made  to  appear 
80  by  the  commission  of  a  crime.  Before  the  alteration  or  forgery 
they  were  the  property  of  the  Tebo  and  Neosho  R.  R.  Co.,  and  it 
^as  intended  they  should  come  to  the  hands  of  the  Union  Trust 
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Co.  They  are  there  now.  The  plaintiff  has  no  title  to  them,  for 
they  were  never  issued  or  put  in  circulation  by  either  of  the  de- 
fendants. 

Without  considering  other  questions  in  the  case  also  urged 
agaihst  the  plaintiff's  right  of  recovery,  we  are  of  opinion  that  for 
the  reasons  above  su^ested  the  judgment  of  the  oupreme  Court 
was  right,  and  shoulobe  affirmea  with  costs* 

All  concur. 

Judgment  aflSrmed. 


Walnut 

V. 

Wade. 
(108  Vhited  3tate$  BeporU,  688.     October  Term,  1880.) 

1.  A  bill  designated  as  <*  House  Bill  No.  281,"  and  having  for  its  title,  <' An 

Act  to  amend  an  act  entitled  *  An  Act  to  incorporate  the  Illinois  Grand 
Trunk  Railway,' ''  regularly  passed  the  House  of  Representatives  of  the 
General  Assembly  of  filinois.  In  its  passage  through  the  Senate  **  Illinois" 
was  dropped  from  the  title,  and  in  the  messa^  of  the  House  to  the 
Senate  and  of  the  Senate  to  the  House,  reporting  its  passage  by  those 
bodies  respectively,  **  Illinois"  was  left  out  of  the  title,  but  the  designa- 
tion as  House  Bill,  No.  281  was  retained.  The  journals  show  no  amend- 
ment to  the  title.  The  bill  as  above  entitled  was  si^ed  by  the  presiding 
officer  of  each  House.  The  Constitution  of  Illinois  then  in  force  pro- 
vides that  '*  every  bill  shall  be  read  on  three  different  days  in  each 
House,  .  .  .  and  everj  bill  having  passed  both  Houses  shall  be  sigoed 
by  the  speakers  of  their  respective  Houses."  Held,  that  the  act  was  duly 
and  constitutionally  passed. 

2.  The  word  ^*  inhabitants,"  where  it  occurs  in  the  first  section  of  the  adv 

means  legal  voters. 
8.  After  the  voters  of  a  town  have,  at  an  election  held  pursuant  to  that  act, 
voted  in  favor  of  a  donation  to  aid  in  the  construction  of  a  railroad,  the 
supervisor  and  clerk  are  the  proper  authorities  to  subscribe  for  the  stock 
of  the  railroad  company  and  issue  the  bonds  of  the  township  therefor. 

4.  A  bona-fide  holder  ^of  the  bonds  is  not  bound  to  look  beyond  their  recitals^ 

and  the  legislative  enactment  under  which  they  were  issued. 

5.  The  fact  that  the  coupons  are  made  payable  at  a  particular  place  does  not 

make  it  necessary  to  aver  or  prove  a  presentation  of  them  for  payment 
there. 

6.  Coupons  bear  interest  from  their  maturity,  and,  when  severed  from  the 

bonds,  are  negotiable,  and  pass  by  delivery. 

Errok  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  C.  Goudy  and  Mr.  Allan  C.  Story  for  plaintiff  in 
error. 

Mr.  Thomas  S.  McClelland  and  Mr.  George  A.  Sanders  for  the 
defendant  in  error. 


WALNUT  V.  WADE.  37 

WooDB,  J. — This  suit  was  brought  upon  one  thousand  and  ten 
coupons  for  ten  dollars  each,  representing  the  annual  interest  on 
three  hundred  and  twentj-one  tionds  for  the  sum  of  one  hundred 
dollars  each,  purporting  to  be  executed  by  the  township  of  Walnut. 
It  was  claimed  tnat  the  bonds  were  issued  in  aid  of  the  Illinois 
Orand  Trunk  Ry.  Co.,  and  in  payment  of  stock  in  that  company 
subscribed  for  by  the  plaintiff  in  error  and  delivered  to  it. 

The  coupons  bore  the  following  numbers :  From  1  to  200  inclu- 
sive, 258,  and  from  281  to  400  inclusive,  and  were  cut  from  bonds 
bearing  corresponding  numbers. 

Before  final  judgment  in  the  court  below  the  defendant  in  error 
took  a  nonsuit  as  to  all  coupons  sued  on  bearing  numbers  from  301 
to  400  inclusive,  and  withdrew  the  same  from  cousideration  by  the 
court,  and  left,  as  the  cause  of  action,  only  those  coupons  which 
bore  numbers  under  301. 

The  declaration  set  out  a  copy  of  one  of  the  coupons  sued  on,  and 
averred  that  all  the  others  were  of  the  same  tenor  and  effect  except 
as  to  their  numbers  and  date  of  payment  respectively.  The  copy 
was  as  follows : — 

"  No.  251.     Series  4,  due  January  1, 1875,  for  $10. 
*^  $10.]  Walnut  Township.  [No.  251. 

"  Ha/Uroad  Bond. 

"  Interest  Warrant. 

"  Supervisor  of  Walnut  Township  pay  to  bearer,  Januarv  1, 1875, 
teu  dollars,  at  the  office  of  the  State  treasurer,  Spring^eldf,  Illinois. 

"Wm.  Sanders,  Toion  Clerk. 
"  M.  Knight,  Sttpervisor,^^ 

The  parties  waived  a  trial  by  jury  and  submitted  the  cause  to 
the  court  upon  the  issues  of  fact  as  well  as  of  law.  The  court 
made  a  special  finding  of  facts,  as  follows : — 

"  First,  That  said  defendant  town,  by  its  town  derk  and  super- 
visor, did,  some  time  in  the  month  of  October,  a.d.  1870,  make  its 
four  hundred  bonds  for  the  sum  of  one  hundred  dollars  each,  and 
numbered  consecutively  from  one  to  four  hundred,  inclusive, 
amounting  in  the  aggregate  to  the  sum  of  forty  thousand  dollars, 
«aid  bonds  bearing  interest  at  the  rate  of  ten  per  cent  per  annum, 
payable  annuallv,  and  the  principal  thereof  payable  to  the  Illinois 
^rand  Trunk  Railway  or  bearer  on  the  first  day  of  January,  a.d. 
1881,  and  dated  January  1, 1871,  said  interest  being  evidenced  by 
ten  intererest-warrants  or  coupons  for  ten  dollars  each,  payable  to 
Nearer  and  attached  to  said  bonds,  as  set  out  in  the  declaration  in 
this  case.  That  said  bonds  recited  on  their  face  that  they  were 
issued  to  said  Illinois  Grand  Trunk  Railway  by  authority  of  an  act 
of  the  legislature  of  the  State  of  Illinois,  approved  March  25, 1869, 
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entitled,  *  An  Act  to  amend  an  act  entitled  "  An  Act  to  incorporate 
the  Dlinois  Grand  Trunk  Railway,'' '  and  '  in  pnrsnance  of  a  Tote 
of  the  people  of  said  town,  had  and  taken  June  25, 1870,'  being 
the  same  bonds  described  in  plaintifPs  declaration.     That  the  con- 

Eons  described  in  said  declaration  were  cut  from  the  first  three 
undred  of  said  bonds,  and  are  all  due  and  unpaid. 

"  Second,  That  at  some  time  in  the  month  of  January,  a.d.  1871^ 
the  supervisor  and  town  clerk  of  said  town,  acting  for  and  in  behalf 
of  said  town,  subscribed  for  forty  thousand  dollars  of  the  capital 
stock  of  said  Illinois  Grand  Trunk  Railway,  and  issued  and  delivered 
said  four  hundred  bonds  to  said  railway  in  payment  of  said  sub- 
scription, and  that  within  ten  or  fifteen  days  therefrom  the  said  rail- 
way corporation  sold  said  bonds  for  value,  and  applied  the  proceeds 
to  the  construction  of  its  railroad  through  said  town  ;  and  that  said 
plaintiff,  on  the  day  of  September,  a.d.  1871,  bought  the  bonds 
from  which  the  coupons  sued  on  were  detached,  and  also  all  the 
coupons  thereto  attached  and  unpaid,  in  good  faith,  in  the  New- 
York  market,  and  paid  therefor  in  money  at  the  rate  of  ninety-two 
and  one-half  cents  on  the  dollar,  without  actual  notice  of  any  de- 
fence whatever  against  said  bonds  or  coupons. 

'^  Third,  That  the  said  act  of  the  legislature  of  the  State  of 
Illinois,  approved  March  25, 1869,  entitled  ^  An  Act  to  amend  an 
act  to  incorporate  the  Illinois  Grand  Trunk  Railway,'  was  duly  and 
constitutionally  passed  by  the  General  Assembly  of  said  State  of 
Blinois. 

'^  Fourth,  That  the  voters  of  said  town,  at  an  election  duly  called 
and  held  in  said  town,  pursuant  to  the  provisions  of  said  act,  cm  the 
twenty-fifth  day  of  June,  1870,  voted  that  said  town  would  sub- 
scribe for  thirty  thousand  dollars  of  the  capital  stock  of  said  rail- 
way, and  in  payment  therefor  issue  the  bonds  of  said  town  for  the 
amount  of  said  stock,  bearing  ten  per  cent  interest  annually,  and 
the  principal  sum  payable  in  ten  years  from  their  date. 

"  That  on  the  sixth  day  of  August,  1870,  at  another  election 
called  and  held  in  pursuance  of  the  requirements  of  said  act,  the 
electors  of  said  town  voted  to  subscribe  for  ten  thousand  dollars 
of  the  capital  stock  of  said  railway,  in  addition  to  the  thirty  thou- 
sand dollars  voted  on  the  twenty-fifth  day  of  June,  1870,  to  be  paid 
for  in  bonds  of  said  town,  bearing  the  same  rate  of  interest  and 
payable  at  the  same  time  as  the  bonds  to  be  issued  for  said  thirty 
thousand  dollars  subscription. 

"  Fifth,  That  the  coupons  offered  in  evidence  and  upon  which 
judgment  is  rendered  in  this  case  were  cut  from  bonds  of  said  issue 
numbered  from  one  to  three  hundred." 

Besides  this  special  finding  the  record  contained  a  bill  of  excep- 
tions which  embodied  all  the  evidence  submitted  by  both  parties  in 
the  case. 

Upon  the  special  finding  the  court  rendered  judgment  for  the 
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plaintiff  below  for  the  principal  snm  due  on  the  coupons,  and  for 
interest  thereon  from  the  date  when  they  were  payable  respectively. 
The  alleged  act  of  the  legislature,  by  authority  of  which  it  was 
claimed  the  bonds  were  issued,  is  as  follows : — 

'*  An  Act  to  amend  an  act  entitled  ^  An  Act  to  incorporate  the 
Illinois  Grand  Trank  Railway/ 

"Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Dlinois, 
represented  in  the  General  Assembly,  that  any  city  incorporated 
town,  or  township  which  may  be  situated  on  or  near  the  route  of 
the  Illinois  Grand  Trunk  railwajr,  west  of  the  city  of  Mendota,  via 
Prophetstown,  to  the  Mississippi  River,  may  become  subscribers  to 
the  stock  of  said  railway,  ana  may  issue  bonds  for  the  amount  of 
such  stock  so  subscribed,  with  coupons  for  interest  thereto  attached, 
under  such  limitations  and  restrictions  and  on  such  conditions  as 
they  may  choose,  and  the  directors  of  said  company  may  approve 
the  proposition  for  said  subscription,  having  been  first  submitted  to 
the  inhabitants  of  such  city,  town,  or  township,  and  approved  by 
them;  and  upon  application  of  any  ten  voters  of  any  city,  town,  or 
town^p,  as  aforesaid,  specifying  the  amount  to  be  subscribed,  and 
the  conditions  of  such  suoscription,  it  shall  be  the  duty  of  the  clerk 
of  such  city,  town,  or  township  immediately  to  call  an  election,  in 
the  same  manner  that  other  elections  for  said  city,  town,  or  town- 
ship are  called,  for  the  purpose  of  determining  whether  said  city, 
town,  or  township  will  subscribe  to  the  stock  of  said  railway ;  and 
if  a  majority  of  said  votes  shall  be  *  for  subscription,'  then  the  cor- 
porate authorities  of  said  city,  town,  or  township,  and  the  super* 
risor  and  town  clerk  of  said  township  so  voting,  shall  cause  said 
subscription  to  be  made ;  and  upon  its  acceptance  by  the  directors 
of  said  company  shall  cause  bonds  to  be  issued  in  conformity  with 
said  vote,  wnicn  bonds  shall  not  be  of  less  denomination  than  one 
hundred  dollars,  and  in  no  case  bear  a  higher  rate  of  interest  than 
ten  per  cent,  provided  no  such  election  shall  be  held  until  at  least 
thirty  days'  previous  notice  thereof  shall  be  given  in  the  manner 
prescribe  by  law. 

"Sect.  2.  It  shall  be  the  duty  of  the  proper  authorities  of  any- 
city,  town,  or  township,  issuing  bonds  as  aforesaid,  to  make  all 
necessary  arrangements,  and  provide  for  the  prompt  payment  of 
all  interest  and  other  liabilities  accruing  thereon,  and  to  levy  such 
taxes  as  may  be  necessary  therefor  as  other  taxes  are  levied  by 
them. 

"Sect.  3.  This  act  shall  be  liberally  construed  for  the  purposes 
intended  and  expressed  therein,  and  shall  be  held  to  be  a  public  act, 
and  shall  be  in  force  from  and  after  its  passage."  Approved  March 
25, 1869. 

This  act  was  passed  while  the  Constitution  of  Illinois  of  1848 
^w  in  force. 
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That  Constitution  contained  the  following  provision  (sect.  23  of 
art.  3J: — 

"  Every  bill  shall  be  read  on  three  differeirt  days  in  each  House 
•  .  .  and  every  bill  having  passed  both  Houses  shall  be  signed 
by  the  speakers  of  their  respective  Houses;  and  no  private  or 
local  law  which  may  be  passed  bv  the  General  Assembler  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title." 

On  July  2,  1870,  a  vote  was  taken  by  the  voters  of  the  State  of 
Illinois,  which  resulted  in  the  adoption  of  a  new  constitution  and 
of  certain  separate  articles,  one  oi  which  reads  afi  follows,  and  it 
took  eflEect  that  day : — 

"  No  county,  city,  town,  township,  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of  any  railway  or  pri- 
vate corporation,  or  make  donation  to  or  loan  its  credit  in  aid  of 
8uch  corporation :  Provided,  however,  that  the  adoption  of  this 
article  shall  not  be  construed  as  affecting  the  right  of  such  munici- 
pality to  make  such  subscriptions  where  the  same  have  been  author- 
ized under  existing  laws  by  a  vote  of  the  people  of  such  munici- 
palities prior  to  such  adoption." 

The  first  assignment  oi  error  relates  to  the  finding  of  the  court, 
that  the  act  by  authority  of  which  the  bonds  in  question  were  is- 
sued "  was  dunr  and  constitutionally  passed."  The  plaintiff  in  error 
disputes  this  nnding. 

A  question  arises  here  whether  this  finding  is  open  to  challenge. 

One  thing  is  clear,  that  there  can  be  no  review  in  this  court  of 
the  finding  of  fact  made  in  the  court  below. 

Sect.  649  of  the  Revised  Statutes  declares :  "  The  finding  of  the 
court  upon  the  facts,  which  may  be  either  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a  jury." 

The  office  of  a  bill  of  exceptions,  where  the  facts  are  tried  by 
the  court,  is  pointed  out  by  sect.  700,  Revised  Statutes:  "The 
rulings  of  the  court  in  the  progress  of  the  trial  of  the  cause,  if  ex- 
cepted to  at  the  time  and  duly  presented  by  a  bill  of  exceptions, 
may  be  reviewed  bv  the  Supreme  Court  upon  a  writ  of  error  or 
upon  appeal,  and  when  the  nnding  is  special  the  review  may  extend 
to  the  determination  of  the  sufficiency  of  the  facts  found  to  sup- 
port the  judgment." 

In  Norris  v,  Jackson,  9  Wall.  125,  this  court  said:  "A  special 
finding  is  not  a  mere  report  of  the  evidence,  but  a  statement  of  the 
ultimate  facts  on  which  the  law  of  the  case  must  determine  the 
rights  of  the  parties ;  a  finding  of  the  propositions  of  fact  which 
the  evidence  establishes,  and  not  the  evidence  on  which  those 
ultimate  facts  are  supposed  to  rest.  .  .  .  Whether  the  finding  be 
^neral  or  special,  it  shall  have  the  same  effect  as  the  verdict  of  a 
jury ;  that  is  to  say,  it  is  conclusive  as  to  the  facts  so  found.  .  .  . 
In  the  case  of  a  special  verdict  [finding]  the  question  is  presented 
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Bs  it  would  be  if  tried  by  a  jnij,  whether  the  facts  thus  found 
require  a  judCTient  for  plaintiflc  or  defendant.  .  .  .  The  bill  of 
exceptions,  while  professing  to  detail  all  the  evidence,  is  no  special 
finding  of  the  facts." 

It  is  thus  seen  that  the  only  use  which  can  be  made  of  the  bill 
of  exceptions,  when  there  is  a  special  finding  of  facts,  is  to  present 
the  rulings  of  the  court  in  the  progress  of  the  trial  upon  questions 
of  law.  The  facts  are  conclusively  settled  by  the  finding  of  the 
court. 

But  the  finding  under  consideration  is  not  a  finding  of  fact  but 
of  law.  The  question  whether  an  alleged  statute  "  is  really  a  law 
or  not,  is  a  judicial  one,  and  is  to  be  settled  and  determinea  by  the 
court  and  judges,  and  is  not  a  question  of  fact  to  be  determined  by 
a  jury."  Town  of  South  Ottawa  v,  Perkins,  94  U.  S.  260 ;  Gard- 
ner  v.  The  Collector,  6  Wall.  499. 

So,  notwithstanding  the  finding  of  the  court  below,  the  question 
whether  the  act  of  l&rch  25,  1869,  was  duly  and  constitutionally 
passed,  is,  as  one  of  law,  open  for  examination  here, — the  decision 
of  the  court  on  it  having  been  excepted  to  at  the  proper  time. 
And  in  deciding  it,  not  only  the  facts  presented  by  the  bill  of  ex- 
ceptions, but  any  other  accessible  competent  evidence  may  be  con- 
fiidered. 

The  plaintiff  in  error  insists  that  the  evidence  set  out  in  the  bill 
of  exceptions  does  not  sustain  the  finding  under  consideration ;  in 
other  words,  that  there  is  error  in  law  in  the  holding  of  the  court, 
that  upon  the  facts  disclosed  the  statute  in  question  was  duly  and 
constitntionallv  passed. 

It  is  settled  by  the  decisions  of  the  Supreme  Court  of  Illinois 
that  the  journals  of  the  legislature  may  be  resorted  to  for  the  pur- 
pose of  overthrowing  the  prima-f acie  evidence  of  the  constitutional 
enactment  of  a  law  furnished  by  the  signatures  of  the  presiding 
officers  of  the  two  Houses.  Town  of  South  Ottawa  v,  Perkins, 
^pra,  where  those  decisions  on  this  subject  are  collected. 

Both  parties  upon  the  trial  in  the  court  below  introduced  the 
journals  of  the  two  Houses  of  the  Illinois  legislature, — one  to  prove 
^d  the  other  to  disprove  the  constitutional  passa^  of  the  law. 
Rt)m  this  evidence  it  appears  that  the  bill  in  question  when  intro- 
-dBced  into  the  House  was  designated  and  distinguished  as  House 
Bill  No.  281,  and  with  the  title  "  An  Act  to  amend  an  act  entitled 
*' An  Act  to  incorporate  the  Illinois  Grand  Trunk  Railway.' "  It 
^^gnlarly  passed  the  House  with  this  title,  having  been  read  three 
times  on  three  different  days  and  having  been  reierred  to  and  re- 
ported by  a  committee. 

In  the  Senate,  according  to  the  journals,  the  proceedings  were 
^  follows :  On  February  8,  a  message  was  received  from  the 
House  to  the  effect  that  it  had  passed  House  Bill  No.  231,  entitled 
an  act  to  amend  an  act  entitled  "  An  Act  to  incorporate  the  Grand 
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n. 
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Trunk  Railway."  On  February  9,  the  bill  with  the  same  number 
and  title  was  read  the  first  and  second  time  and  referred  to  a  stand- 
ing committee.  On  March  4,  House  Bill  No.  231,  for  **  An  Act 
to  amend  an  act  entitled  an  act  to  incorporate  the  lUinois  Grand 
Trunk  Railway,"  was  reported  back  with  amendments  by  the  com- 
mittee, to  which  House  Bill  No.  231  had  been  ref  en-ed,  which  re- 
commended that  as  amended  it  be  read  a  third  time  and  passed. 
The  next  day  House  Bill  No.  231,  and  with  the  same  title,  except 
that  the  word  "  Illinois"  was  omitted  therefrom,  was  read  a  third 
time  and  passed. 

The  Senate  amendments  to  House  Bill  No.  231,  with  the  same 
title  as  that  under  which  it  passed  the  House,  were  agreed  to  by 
the  House.  In  the  messages  between  the  two  Houses,  in  which 
the  passage  of  the  bill  by  each  is  reported  to  the  other,  the  word 
"  Ilhnois"  is  omitted  from  the  title,  but  its  designation  as  House 
Bill  No.  231  is  preserved.  The  bill,  after  its  nnal  passage,  was 
enrolled  as  House  Bill  No.  231,  with  the  title,  "  An  Act  to  amend 
an  act  to  incorporate  the  Illinois  Grand  Trunk  Railway,"  and  it 
was  signed  by  tnat  title  by  the  presiding  officers  of  both  Houses 
and  approved  and  signed  by  the  governor. 

We  are  now  called  on  to  decide  whether  upon  this  evidence  the 
court  below  was  justified  in  holding  that  tne  act  was  duly  and 
constitutionally  passed. 

The  evidence  discloses  the  fact  that  in  its  passage  through  the 
Senate,  according  to  the  journal  of  that  body,  the  word  "  Illinois" 
was  twice  dropped  from  the  title  of  the  bill,  and  that  in  the  mes- 
sage of  the  House  to  the  Senate  and  of  the  Senate  to  the  House 
reporting  the  passage  of  the  bill  by  those  bodies  respectively,  the 
word  "  Illinois"  is  left  out  of  the  title  of  the  bill. 

The  contention  of  the  plaintiff  in  error  is  that  the  omission 
of  the  word  "Illinois"  from  the  title  of  the  bill  in  several  of 
its  stages  in  the  Senate,  and  especially  in  its  final  passage,  defeats 
it  as  a  law  and  renders  the  enactment  null  and  void.  The  ground 
of  this  claim  is  that,  according  to  the  journals  of  the  two  Houses, 
"  one  bill  by  one  title  passed  the  House  and  another  bill  by  another 
title  passed  the  Senate." 

The  evidence  of  the  journals  of  the  two  Houses  satisfies  us  that 
beyond  question  there  was  but  one  bill,  and  that  was  House  Bill 
No.  231,  "to  amend  an  act  entitled  an  act  to  incoi'porate  the 
Illinois  Grand  Trunk  Railway;"  that  this  bill  regi;ilarly  passed 
through  all  stages  by  both  Houses  without  any  change  in  its  title,. 
was  signed  by  tneir  presiding  officers  respectively,  and  was  approved 
and  signed  by  the  governor. 

The  journals  show  no  amendment  to  the  title  of  the  bill  in 
either  House.  It  is,  therefore,  perfectly  clear  that  the  omission 
of  the  word  "  Illinois"  from  the  title  in  some  of  the  stages  of  its 
passage  through  the  Senate  was  a  mere  clerical  error  in  keeping  the 
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jonmals.  The  designation  of  the  bill  as  Honse  Bill  No.  231  was 
preserved  in  all  the  stages  of  its  passage  through  both  Houses,  and 
until  it  was  finally  signed  by  tne  presiding  officers  of  the  two 
Houses  and  approved  oy  the  governor.  The  statute-book  of  the 
State  of  Illinois  shows  that  only  one  act  was  ever  passed  to  incor- 
porate any  "  Grank  Trunk  Railway,"  and  that  was  the  act  to  incor- 
porate the  Hlinois  Grand  Trunk  Railway.  Therefore  the  act  in 
question  must  have  been  an  amendment  to  that  act  of  incorporation, 
and  could  be  an  amendment  to  no  other. 

The  fact  of  the  identity  of  the  bill  passed  by  the  two  Houses  is 
60  clear  that  it  seems  to  us  no  court  could  have  any  doubt  on  the 
subject. 

In  the  case  of  Larrison  v.  Peoria,  Atlanta,  &  Decatur  K.  K.  Co. 
(7T  ni.  11),  it  appeared  that  by  some  clerical  error  the  bill  was  in- 
troduced into  the  Senate  as  "  Senate  Bill  No.  453,  for  an  act  to 
incorporate  the  Peoria,  Atlanta,  &  Danville  R.  R.  Co.,"  thus 
changing  the  name  of  Decatur,  in  the  title,  to  Danville ;  but  as  the 
bUl  preserved  its  identity  bv  holding  its  number,  "453,"  the 
Supreme  Court  of  Illinois  decided  that  the  act  was  constitutionally 
parsed.    It  said : 

^^  And  the  question  is,  Was  the  bill  for  the  act  read  three  times 
in  the  Senate  before  its  passage  bv  that  body  ?  If  the  entries  on 
the  journal  refer  to  the  same  bill,  then  the  requirements  of  the 
organic  law  are  satisfied.  The  question  is  one  of  identity.  Do 
these  entries  show  there  was  one  or  two  bills  acted  upon  by  the 
Senate?  The  number  is  the  same  throughout.  About  that  there 
is  not  the  pretence  of  the  slightest  doubt,  and  it  is  manifest  that 
to  have  more  than  one  bill  pending  at  the  same  time,  with  the 
flame  number,  would  lead  to  confusion ;  it  would  defeat  the  very 
object  of  numbering  bills,  which  is  to  preserve  their  identity  and 
prevent  confusion.'" 

Another  objection,  based  on  the  fact  that  the  journals  do  not 
preserve  the  exact  title  of  the  bill  in  all  the  stages  of  its  passage 
through  the  Senate,  is  that  the  title  did  not  at  all  times  conform 
to  the  constitutional  requirement  that  the  subject  of  the  bill  should 
be  expressed  therein. 

There  is  no  rule  of  parliamentary  law,  and  there  is  no  provision 
of  the  Constitution  of  Illinois,  which  requires  a  bill  to  preserve  the 
Bame  title  through  all  its  stages  in  both  Houses.  Larrison  v. 
Peoria,  Atlanta,  &  Decatur  R.  R.  Co.,  supra ;  Binz  v,  Weber,  81 
111.  288;  Plummer  v.  People,  74  id.  361.  But,  as  alreadv  said, 
it  is  sufficiently  clear  from  the  journals  of  the  two  Houses  tnat  no 
change  whatever  was  made  in  the  title  of  the  bill  in  either  House, 
and  that  the  omission  of  the  word  "  Illinois"  from  the  title,  as 
given  in  the  journals  of  the  Senate,  was  a  mere  clerical  error,  which 
coiid  deceive  or  mislead  no  one.  We  are  of  opinion  that  these 
objections  to  the  act  are  slender  grounds  for  declaring  to  be  null 
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und  void  a  law  which  appears  on  the  statute-book  of  a  State,  and  is 
found  among  its  archives. 

It  is  next  insisted  that  the  title  of  the  act,  as  it  appears  upon  the 
statute-book  of  the  State,  does  not  express  its  subject. 

The  Supreme  Court  of  Illinois  has  substantially  decided  this 
point  against  the  plaintiff  in  eiTor  in  the  case  of  loelleviDe  R.  R. 
Co.  V.  Gregory,  15  111.  20.  See  also  Unity  v.  Burrage,  supra,  p. 
447,  where  otner  cases  decided  by  the  Supreme  Court  of  Illinois, 
on  this  question,  are  cited.     San  Antonio  v,  MehaflEy,  96  U.  S.  312. 

We  are  clear,  therefore,  that  the  Circuit  Court  was  right  in  hold- 
ing that  the  act,  by  authority  of  which  the  bonds  in  question  were 
issued,  was  duly  and  constitutionally  passed. 

It  is  next  contended  by  the  plaintiff  in  error,  that,  under  the 
act  referred  to,  the  corporate  authorities  of  the  township  alone  could 
make  the  subscription  to  the  stock  of  the  railroad  company  and 
issue  the  bonds  of  the  township.  This  claim  is  based  on  sect.  5, 
art.  9,  of  the  Constitution  of  Illinois  of  1848,  which  prohibits  the 
legislature  from  authorizing  any  person  to  impose  a  burden  of  debt 
on  the  township,  except  the  corporate  authorities. 

The  stock  was  subscribed  and  the  bonds  were  issued  in  this  case 
hy  the  superyisor  and  clerk,  and  it  is  insisted  that  neither  the  act 
of  the  legislatm'e  nor  the  Constitution  of  the  State  allowed  this 
to  be  done  ;  that  it  could  only  be  done  by  the  corporate  authori- 
ties, which  included  the  legal  yoters  as  well  as  the  supervisor  and 
<5lerk. 

In  construing  a  similar  statute,  passed  under  the  Constitution 
of  1848,  the  Supreme  Court  of  Illinois  has  decided  that,  after  a 
yote  by  the  electors  of  a  township  in  fayor  of  a  donation  to  aid  in 
the  construction  of  a  railroad,  the  supervisor  and  clerk  of  the  town- 
ship were  the  proper  corporate  authorities  to  subscribe  for  the 
stock  of  the  company,  and  issue  the  bonds  of  the  township  therefor. 
Town  of  Windsor  v.  Hallett,  97  HI.  204 ;  Town  of  Douglass  v. 
Niantic  Savings  Bank  (post,  p.  64). 

These  cases  are  conclusive  of  this  question,  if,  indeed,  it  needed 
any  authority  to  settle  it. 

The  next  point  made  by  the  plaintiff  in  error  is  that  the  act  of 
March  2.5,  1869,  by  authority  or  which  the  bonds  were  issued,  did 
not  authorize  an  election  to  be  held  on  the  question  of  subscribing 
stock  in  the  railway  company,  at  which  only  legal  yoters  should 
vote ;  that  the  word  "  inhabitants,"  whose  approval  the  act  requires, 
cannot  be  construed  to  mean  "  voters"  or  "  electors." 

No  copy  of  the  bonds  appears  in  the  pleadings  in  this  case.  The 
special  finding  of  the  court,  to  which  alone  we  are  authorized  to  look 
to  ascertain  the  facts  upon  which  the  judgment  of  the  court  rests, 
declares  that  the  bonds  recite  on  their  face  that  they  are  issued  "  in 
pursuance  of  a  vote  of  the  people  ef  said  town,  held  and  taken 
June  25,  1870." 
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The  popular  signification  of  the  words  "  people  of  a  town"  and 
^inhabitants  of  a  town"  is  the  same;  so  that,  according  to  the 
finding  of  the  C50urt,  the  bonds  recited  on  their  face  a  substantial 
compliance  with  the  requirement  of  the  statate  that  the  proposi- 
tion for  the  subscription  to  the  stock  of  the  railroad  company 
should  be  submitted  to  the  "  inhabitants  of  the  town  and  affirmed 
by  them."  The  plaintiflE  being,  as  appears  from  the  findings  of  the 
court,  a  bonarfide  holder  of  the  bonds  without  notice,  is  not  bound 
to  go  behind  this  recital. 

But  it  is  not  necessary,  in  order  to  maintain  the  valdity  of  the 
bonds,  to  rely  on  this  finding. 

The  findings  of  the  court  show  that  the  "  voters"  of  said  town, 
on  June  25,  1870,  voted  in  favor  of  the  proposition  to  subscribe 
$30,000  to  the  stock  of  the  said  railroad  company. 

We  think  that,  by  a  fair  construction  of  the  act,  this  was  all 
that  was  necessanr.  The  act,  it  is  trne,  requires  the  approval  of 
the  "  inhabitants'^  of  the  town.  In  its  broadest  sense  this  would 
include  all  sexes,  ages,  and  conditions.  To  require  the  approval  by 
a  vote  of  the  "  inhabitants"  in  this  sense  would  be  an  absurdity. 
The  act  itself  is  its  own  interpreter,  and  shows  that  this  is  not  its 
meaning.  It  provides  that,  upon  the  application  of  ten  voters,  it 
shall  be  the  duty  of  the  clerK  "  to  call  an  election,  in  the  same 
manner  that  other  elections  of  said  city,  town,  or  township  are 
called,  for  the  purpose  of  determining  whether  said  city,  town,  or 
township  will  subscribe  to  the  stock  of  said  railway." 

The  calls  for  "  other  elections  for  said  city,  town,  or  township" 
are  addressed  to  the  legal  voters,  and  legal  voters  only  are  allowed 
to  vote.  The  act,  though  carelessly  drawn,  clearly  meant  to  re- 
strict the  election  to  the  voters,  and  the  approval  of  the  "  inhabi- 
tants" was  to  be  indicated  by  the  vote  of  a  majority  of  the  legal 
voters.  This  approval  the  unding  of  the  court  snows  was  ob- 
tained. 

The  intimation  that  the  law  required  two  elections  for  precisely 
the  same  purpose,  one  at  which  tne  inhabitants,  and  the  other  at 
which  the  electors,  of  the  town  should  vote,  imputes  to  the  General 
Assembly  an  absurdity  in  legislation  which  the  language  of  the  act 
utterly  fails  to  justify. 

We  think,  therefore,  that  this  assignment  of  error  is  without 
substantial  ground  to  rest  on. 

It  appears  from  the  finding  of  the  court  that  an  election  was 
held  on  June  25,  1870,  on  the  proposition  to  subscribe  $30,000  to 
said  railroad  company.  The  plain  tiflE  in  error  claims  that  this 
proposition  was  never  approved  by  the  directors  of  the  company, 
and,  therefore,  that  the  bonds  issued  to  carry  this  proposition  into 
effect  were  issued  without  authority,  and  are,  therefore,  invalid. 

There  are  two  answers  to  this  claim :  1.  The  act  of  March  25, 
1869,  does  not  require  the  approval  of  the  directors  of  the  com- 
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pany  to  the  proposition  as  a  condition  precedent  to  the  subscrip- 
tion of  stock  and  the  issue  of  bonds.  2.  The  court  iinds  that  the 
bonds  contained  recitals  averring  that  they  were  issued  by  autho- 
rity of  the  act  of  March  25,  1869,  and  in  pursuance  of  a  vote  of 
the  people  of  said  town,  which  is  in  effect  an  averment  that  the 
conditions  prescribed  by  said  act  to  be  performed  before  said  bonds 
could  be  issued  had  been  in  fact  performed.  Whether  the  con- 
ditions precedent  had  been  complied  with  was  a  question  which 
was  in  effect  left  by  the  law  to  the  "  corporate  authorities"  who 
issued  the  bonds  to  decide.  The  plaintiff,  therefore,  being  a 
bona-fide  holder,  was  not  bound  to  look  beyond  the  legislative 
Act  and  the  recitals  in  the  bonds.  Town  of  Coloma  v,  I^ves,  92 
U.  S.  4:84 ;  Marcy  v.  Township  of  Oswego,  id.  637. 
•  The  bill  of  exceptions  shows  that  the  plaintiff  in  error  objected 
to  the  admission  in  evidence  of  the  coupons  sued  on,  because,  1, 
they  were  not  presented  to  the  proper  officers  or  demand  of  pay- 
ment made  thereon  and  notice  given  to  the  drawers  before  suit ; 

2,  because  they  were  detached  from  and  not  annexed  to  any  bond, 
and  the  absence  of  the  bond  was  not  accounted  for,  and  the  same 
were  not  negotiable  paper  sufficient  to  base  an  action  upon ;  and, 

3,  because  said  coupons  never  were  indorsed  and  are  not  negotia- 
ble by  delivery. 

None  of  these  grounds  of  objection  are  tenable.  The  form  of 
the  coupons  does  not  change  their  nature.  They  are  evidences  of 
the  sums  due  for  interest  on  the  bonds.  The  fact  that  they  are 
made  payable  at  a  particular  place  does  not  make  a  presentation 
for  payment  at  that  place  necessary  before  a  suit  can  be  maintained 
on  them.  Wallace  v,  McConnell,  13  Pet.  136 ;  Irvine  v.  Withers,  1 
Stew.  (Ala.)  234 ;  Montgomery  v.  Elliott,  6  Ala.  701. 

The  second  and  third  grounds  of  objection  are  answered  by  the 
•decision  of  this  court  in  Clark  v.  Iowa  City,  20  Wall.  583,  where 
it  is  said :  "  Coupons  for  instalments  of  interest  when  severed  from 
bonds  are  negotiable  and  pass  by  delivery.  They  then  cease  to  be 
incidents,  and  become  in  fact  independent  claims,  and  they  do  not 
lose  their  validity  if  for  any  cause  the  bonds  are  cancelled  or  paid 
before  maturity,  nor  their  negotiable  character,  nor  their  ability  to 
support  separate  actions."  See  also  Aurora  City  v.  West.,  7  id. 
82 ;  Thompson  v,  Lee  County,  3  id.  327. 

It  is  next  alleged  for  error  that  the  Circuit  Court  allowed  interest 
on  the  coupons  sued  on  to  be  included  in  the  judgment. 

The  coupons  bore  interest  from  the  day  when  they  were  pay- 
able. Aurora  City  v.  West,  supra ;  Clark  v*  Iowa  City,  supra ; 
Town  of  Genoa  V.  Woodruff,  92  U.S.  502. 

There  is  nothing  in  the  act  authorizing  the  issue  of  the  bonds  to 
which  the  coupons  belonged  that  takes  them  out  of  these  decisions. 
And  we  have  been  referred  to  no  legislation  in  the  State  of  Illi- 
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nois  wluch  forbids  the  allowance  of  interest  on  this  kind  of  com- 
mercial paper. 

The  failure  to  present  the  coupons  for  payment  does  not  prevent 
the  running  of  interest.  If  the  town  had  shown  that  it  had  money 
ready  to  pay  the  coupons  at  the  time  and  place  where  they  were 
payable,  this  would  have  been  a  defence  to  the  claim  for  interest 
Wallace  v.  McConnell,  supra.  But  no  such  proof  was  offered,  nor 
was  it  claimed  that  the  fact  existed. 

Finally,  the  fact  that  the  corporate  authorities  of  the  plaintiff  in 
•error  issued  bonds  to  the  amount  of  $40^000,  when  the  election 
held  on  June  25, 1870,  only  authorized  the  issue  of  $30,000,  can 
have  no  effect  on  the  rights  of  the  defendant  in  error  to  his  judg- 
ment in  tMs  case.  The  finding  of  the  court  is,  that  his  bon^ 
recited  on  their  face  that  they  were  issued  by  authority  of  the  act 
of  March  25, 1869,  and  in  pursuance  of  the  vote  taken  June  25, 
1870. 

There  was  nothing  in  the  act  which  placed  any  limit  to  the 
amount  of  stock  which  the  town  might  subscribe,  and  the  recitals 
of  the  bonds  gave  no  notice  to  the  holder  that  the  bonds  issued 
exceeded  the  amount  of  stock  which  the  town  had  voted  to  sub- 
scribe. There  was  nothing  to  arouse  the  suspicions  of  a  purchaser ; 
nothing  to  put  him  on  inquiry.  As  the  defendant  in  error  is  a 
bona-fide  bolder  for  value,  the  fact  that  the  amount  of  the  bon^s 
issued  by  the  corporate  authorities  exceeded  by  $10,000  the  amount 
•of  stock  voted  for  by  the  inhabitants  June  25,  1870,  can  have  no 
influence  upon  his  right  to  a  recovery  upon  the  bonds  which  he 
holds. 

We  find  no  error  in  the  record. 
Judgment  aflSrmed. 
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V. 

Ballou. 
(10'8  United  BUOet  BeporU,  745.     October  Term,  1880.) 

Tlie  charter  of  a  railroad  company  in  Illinois  allowed  counties,  etc.,  to  sub- 
scribe to  the  stock  of  the  corporation  and  issue  bonds  in  payment,  if  a 
majority  of  voters,  at  an  election  called  by  the  county  court,  should  favor 
the  subscription.  The  voters  of  a  county,  which  had  adopted  a  town- 
ship organization,  voted  in  favor  of  subscribing  to  the  stock  at  an  elec- 
tion called  by  its  board  of  supervisors.  A  subsequent  statute,  relating  to 
the  company,  provides  that  ''all  elections  held  for  the  purpose  of  voting 
said  stock,  ana  the  manner  in  which  said  stock  was  voted,  are  hereby 
legalized  in  all  respects,  and  the  stock  to  be  subscribed  in  the  manner 
the  same  was  voted."  On  the  authority  of  this  act  and  the  election,  the 
board  of  supervisors  issued  bonds  of  the  county.  At  this  time  a  county 
^court  existed  in  the  county.    Before  the  bonds  fell  due,  a  statute  was 


48  COUNTY  OF  JASPER  V.  BALLOU. 

passed  authorizing  municipal  corporations,  etc.,  to  fund  their  bonds^ 
which,  in  brief,  declared  that  in  cases  where  a  county,  etc.,  had  issued 
bonds  for  subscription  to  raibroad  companies,  etc.,  **  which  are  now 
binding  or  subsisting  legal  obligations,"  and  ''which  are  properly 
authorized  by  law,"  the  counl^j  etc.,  might,  on  surrender  of  such  bonds, 
issue  new  ones,  with  the  provision  that  the  issue  should  first  be  autho- 
rized by  a  vote  of  the  majority  of  the  legal  voters  of  the  county,  etc. 
Conformably  to  this  provision,  and  pursuant  to  such  a  vote,  the  board 
of  supervisors  issued,  in  exchange  for  the  old  bonds,  funding  bonds, 
having  a  longer  period  to  run  and  bearing  a  lower  rate  of  interest.  In  a- 
suit  against  the  county  by  a  holder  of  funding  bonds,  which  he  had 
received  in  exchange  for  surrendered  bonds, — Seldj  1.  That  the  vote  of 
the  people  at  the  last  election  recognized  the  original  bonds  as  binding 
and  subsisting  obligations,  and  that  the  county  is  therefore  estopped 
from  setting  up  that  they  were  invalid  because  voted  for  at  an  election 
called  by  the  board  of  supervisors  instead  of  by  the  county  court.  2. 
That  where,  at  an  election  held  according  to  law,  the  people  of  a  county 
authorized  their  proper  representatives  to  treat  certain  outstanding 
county  obligations  as  properly  authorized  by  law  for  the  purpose  of  set- 
tling with  the  holders,  and  the  settlement  has  been  made,  the  validity 
of  the  obligations  can  no  longer  be  contested. 

EsBOB  to  the  Circnit  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  M.  Palmer  for  the  plaintiff  in  error. 
Mr.  D.  T.  Littler,  contra. 

Watie,  C.  J. — The  Constitution  of  Illinois,  which  went  into- 
effect  April  1,  1848,  contained  the  following : 

"  Art.  VII.,  Sect.  6.  The  General  Assembly  shall  provide  by  a 
general  law  for  township  organization,  under  which  any  county 
may  organize  whenever  a  majority  of  the  voters  of  such  county,  at 
any  general  election,  shall  so  determine;  and  whenever  any  county 
shall  adopt  a  township  organization,  so  much  of  this  constitution 
as  provides  for  the  management  of  the  fiscal  concerns  of  the  said 
county  by  the  county  court  may  be  dispensed  with,  and  the  affairs 
of  the  said  county  may  be  transacted  in  such  manner  as  the  Gene- 
ral Assembly  may  provide." 

Accordingly,  in  February,  1849,  a  law  was  passed  authorizing 
the  township  organization  of  counties,  and  directing  that,  when 
such  an  organization  was  adopted,  the  affairs  of  the  county  should 
be  conducted  by  a  board  of  supervisors.  Counties  not  under  town- 
ship organization  were  managed  by  county  courts. 

The  Grayville  and  Mattoon  R.  R.  Co.  was  incorporated  Feb.  6, 
1857,  and  pn  the  1st  of  March,  1867,  its  charter  was  amended  so- 
as  to  allow  counties  to  subscribe  to  the  stock  and  issue  bonds  in 
payment,  if  a  majority  of  the  voters  of  the  county,  at  an  election 
called  by  the  county  court,  should  vote  in  favor  of  such  a  subscrip- 
tion. The  county  of  Jasper,  through  which  the  road  of  the  com- 
pany ran,  was  under   township  organization,  and    its  board  of 
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^sapervisoTS  called  upon  the  voters  of  the  county  to  vote  at  an  elec- 
-fcion  to  be  held  on  the  7th  of  April,  1868,  whether  a  subscription  of 
^100,000  should  be  made  to  the  stock  of  the  company  by  the 
county,  payable  in  bonds  of  the  county,  to  be  issued  as  the  work 
progressed,  one  sixth  of  which  were  to  fall  due  annually  from  the 
time  they  were  put  out.     The  election  was  held,  and  resulted  in  a 
majority  in  favor  of  the  subscription.     At  a  meeting  of  the  board 
of  supervisors,  Jan.  23,  1863,  tne  cliainnau  was  authorized  to  sub- 
scribe the  stock  as  soon  as  it  might  legally  be  done.      An  act  of 
the  General  Assembly  of  the  State,  approved  March  27,  1869, 
(Acts  of  1869,  vol.  iii.  p.  360), -relating  to  this  company,  and  to 
votes  which  had  been  taken  for  subscriptions  to  its  stock,  con- 
tained the  following  as  sect.  3 : 

'*That  all  elections  held  for  the  purpose  of  voting  said  stock,  and 
the  manner  in  which  said  stock  was  voted,  are  hereby  legalized  in 
all  respects,  and  the  stock  to  be  subscribed  in  the  manner  the  same 
was  voted." 

On  the  authority  of  these  several  acts  and  this  election  the  board 
of  supervisors  issued  one  hundred  bonds  of  $1,000  each,  in  the  fol- 
lowing form : — 

"Know  all  men  by  these  presents,  that  the  county  of  Jasper, 
State  of  Illinois,  acknowledges  itself  to  be  indebted  in  the  sum  of 
one  thousand  dollars  lawful  money  of  the  United  States  of  America, 
which  said  sum  of  money  the  said  county  promises  to  pay  the  Gray- 
ville  and  Mattoon  R.  R.  Co.  or  bearer,  at  the  office  of  the  county 
treasurer  of  said  county,  on  the  first  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  with  interest  at  the 
rate  of  ten  per  centum  per  annum,  which  interest  shall  be  payable 
on  the  first  day  of  each  year,  at  the  office  of  the  treasurer  oi  said 
county,  on  the  presentation  and  delivery  of  the  coupons  severally 
hereto  annexed. 

"This  bond  is  issued  under  and  by  virtue  of  a  law  of  the  State 
of  Illinois,  entitled  an  act  to  incorporate  the  Gray  ville  and  Mattoon 
R  R.  Co.,  passed  February  6,  1857,  and  amendatory  acts  thereto 
in  force  March  1st,  1867,  and  March  27th,  1869,  m  compliance 
with  a  vote. of  the  electors  of  said  county  at  an  election  held  April 
7, 1868,  in  accordance  with  said  acts. 

'^This  bond  is  one  of  a  series  limited  to  one  hundred  thousand 
dollars,  one-sixth  of  the  amount  made  payable  annually,  at  ten  per 
centum  per  annum,  issued  for  stock  in  the  Gray  ville  and  Mattoon 
R  R.  Co.  by  the  county  of  Jasper,  and  placed  in  trust  for  delivery 
only  by  the  trustee  herein  named,  to  wit,  of  the  county  of 

Jasper,  which  shall  not  become  obligatory  unless  the  certificate 

indorsed  hereon  be  signed  by  said  trustee. 
"The  faith  of  the  county  of  Jasper  is  hereby  pledged  for  the 

payment  of  the  principal  sum  and  interest  aforesaid. 
3A.&E.RCa8.- 
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"  In  testimony  whereof,  the  county  of  Jasper  by  its  chalmian  of 
the  board  of  supervisors  of  said  county  and  tne  clerk  of  the  county 
court  as  ex-officio  clerk  of  said  board  or  supervisors  have  subscribeu 
this  bond  this      day  of  a.d.  187  . 

''Cmmty  Clerk. 
"  Chairmcm  of  the  Bowrd  of  Sapervisors. 

"  I  hereby  certify  that  this  bond  is  one  of  a  series  of  bonds  held 
by  me  as  trustee  of  the  county  of  Jasper  to  be  delivered  to  the 
Grayville  and  Mattoon  E.  R.  Co.  as  per  order  of  the  board  as 
stated  therein. 

«  Trusteed 

The  bonds  fell  due,  some  in  1877  and  others  in  each  year  there- 
after, until  and  including  the  year  1883.  It  nowhere  appears 
when  the  bonds  were  put  in  the  hands  of  the  trustee,  but  none  of 
them  bore  date  prior  to  Oct.  19,  1876. 

At  all  the  times  when  these  several  things  were  done  there  was 
in  the  county  of  Jasper  a  county  court  as  well  as  a  board  of 
supervisors. 

On  the  14:th  of  April,  1875,  the  General  Assembly  passed  an 
act,  the  material  part  of  which  is  as  follows : — 

"  Sect.  1.  That  in  all  cases  where  any  county,  city,  town,  town- 
ship, school  district,  or  other  municipal  corporation  have  issued 
bonds  or  other  evidences  of  indebtedness  for  money  on  account  of 
any  subscription  to  the  capital  stock  of  any  railroad  company,  or 
on  account  of  or  in  aid  of  any  public  buildings  or  other  public 
improvement,  or  for  any  other  purposes  which  are  now  binding  or 
subsisting  legal  obligations  against  any  county,  city,  town,  town- 
ship, school  district,  or  other  municipal  corporations,  and  remain 
outstanding  and  which  are  properly  authorized  by  law,  the  proper 
authorities  of  any  such  county,  city,  town,  township,  school  district, 
or  other  municipal  corporation  may  upon  the  surrender  of  any  such 
bonds  or  other  evidences  of  indebtedness,  or  any  number  thereof, 
issue  in  place  or  in  lieu  thereof  to  the  holders  or  owners  of  the  same 
new  bonds,  etc.  .  .  .  And  such  new  bonds  or  other  evidences  of 
indebtedness  so  issued  shall  show  on  their  face  that  they  are  issued 
under  this  act :  Provided,  that  the  issue  of  such  new  bonds  in  lieu 
of  such  indebtedness  shall  first  be  authorized  by  a  vote  of  a  ma- 
jority of  the  legal  voters  of  such  county,  city,  town,  township, 
school  district,  or  other  municipal  corporation,  voting  either  at  some 
annual  or  special  election  of  such  municipal  corporation  :  And  pro- 
vided further,  that  such  bonds  or  other  evidences  of  indebtedness 
shall  not  be  issued  so  as  to  increase  the  aggregate  indebtedness  of 
such  municipal  corporation  beyond  five  per  centum  on  tlie  value  of 
the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  taxes  prior  to  the  issuing  of  such  bonds 
or  other  evidences  of  indebtedness."    Acts  of  1875,  p.  68. 
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Under  the  anthority  of  this  act  the  board  of  supervisors  called 
an  election  of  the  voters  of  the  county,  to  be  held  on  the  third  day 
of  April,  1877,  for  the  purpose  of  voting  for  or  against  funding 
the  '*  bonds  issued  to  the  Gray ville  and  Mattoon  R.  K.  Co.  for  the 
sum  of  $100,000,  drawing  ten  per  cent  interest;  said  hundred 
bonds  to  be  due  in  twenty  years,  and  payable  at  the  option  of  the 
county  in  ten  years ;  said  bonds  to  draw  interest  not  to  exceed 
seven  per  cent  per  annum,  said  interest  to  be  payable  semi-annually 
at  the  treasurer's  office  in  Jasper  County.  At  this  election  a 
majority  of  the  voters  were  found  to  be  in  favor  of  the  measure. 
Afterwards  funding  bonds  were  issued  in  exchange  for  old  bonds 
in  the  following  form : — 

"  For  value  received,  the  county  of  Jasper,  in  the  State  of  Illi- 
nois, promises  to  pay  the  bearer  one  thousand  dollara  on  the  first 
day  of  May,  a.d.  1897,  with  interest  from  date,  payable  on  the  fii-st 
days  of  May  and  November  in  each  year  (on  surrender  of  the  an- 
nexed coupons),  at  the  rate  of  seven  per  cent  per  annum,  until  the 
principal  sum  shall  be  paid. 

"  Principal  and  interest  payable  at  the  county  treasurer's  office, 
in  the  town  of  Newton,  in  said  county.  The  county  of  Jasper 
reserves  the  right  to  pay  this  bond  on  or  at  any  time  after  May  1st, 
1887,  upon  giving  at saidplace  of  payment,  and  also  bv  an  adver- 
tisement in  some  New  York  City  daily  newspaper  at  least  six  (6) 
months'  notice  of  such  intention,  and  interest  shall  cease  from  tne 
day  on  which  this  bond  is  by  such  notice  made  payable. 

"  This  bond  is  one  of  a  series  of  bonds  numbered  from  1  to  100, 
inclusive,  amounting  in  all  to  one  hundred  thousand  dollars,  issued 
by  said  county  of  Jasper,  for  the  purpose  of  funding  legally  in- 
curred indebtedness  of  the  county  and  under  and  in  accordance 
with  an  act  of  the  General  Assembly  of  the  State  of  Illinois,  ap- 
proved April  14:th,  1875,  entitled  'An  act  to  amend  an  act  entitled 
^' An  act  to  enable  counties,  cities,  townships,  school  districts,  and 
other  municipal  corporations  to  take  up  and  cancel  outstanding 
bonds  and  other  evidences  of  indebtedness,  and  fund  the  same,"^ 
approved  and  in  force  March  26,  1872,  all  provisions  of  which  act 
have  been  duly  complied  with. 

"  In  testimony  whereof,  we,  the  undersigned,  officers  of  Jasper 
County,  being  only  authorized  to  execute  this  obligation  on  its 
behalf,  have  hereunto  set  our  signatures  and  affixed  the  county  seal 
this        day  of  May,  a.d.  1877. 

[seal.]  "  County  Clerk. 

"  Chairman.^^ 

After  these  bonds  were  put  out  the  indebtedness  of  the  county 
exceeded  somewhat  five  per  cent  of  the  value  of  the  taxable  prop- 
erty as  ascertained  by  the  last  preceding  assessment.  The  plaintiif 
below,  and  defendant  in  error  here,  being  the  owner  of  coupons 
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cut  from  some  of  tlie  funding  bonds  falling  due  in  May  and  No- 
vember, 1878  and  1879,  which  were  unpaid,  brought  this  suit  to 
recover  them.  He  was  the  holder  and  in  possession  of  a  part  or 
the  whole  of  the  original  bonds  when  the  funding  took  place,  and 
took  the  funding  bonds  in  exchange  for  such  of  the  origmal  bonds 
aa  he  then  held. 

Upon  this  state  of  facts  the  court  below  gave  judgment  against 
the  county.  The  case  is  now  here  by  writ  of  error,  and  the  single 
question  is  presented,  whether  the  county  made  out  a  valid  defence 
to  the  coupons  sued  on. 

In  our  opinion  the  county  is  estopped  from  setting  up  the  alleged 
invalidity  of  the  original  bonds  as  a  defence  in  this  action.  It  is 
true  the  funding  law  only  authorized  the  funding  of  "  binding  and 
subsisting  legal  obligations,"  "properly  authorized  by  law,"  but  no 
new  bonds  could  be  issued  in  lieu  of  old  ones  except  on  a  vote  of 
the  people.  All  outstanding  bonds  were  not  to  be  taken  up  in  this 
way,  but  only  such  as  were  recognized  by  the  people,  acting  to- 

f ether  in  their  political  capacity  at  an  election  for  that  purpose,  as 
inding  and  subsisting  legal  obligations.  After  such  a  recognition 
the  corporate  authorities  could  make  the  exchanges,  but  not  before. 
The  law  under  which  the  original  bonds  were  put  out  was  suf- 
ficient. No  complaint  is  made  of  any  illegality  in  its  provisions. 
The  only  objection  is  that  there  was  a  mistake  m  carrymg  it  into 
execution.  The  election  was  called  by  the  wrong  corporate  agency. 
The  county  court  should  have  brought  the  people  together  and  not 
the  board  of  supervisors.  This,  if  there  had  been  nothing  more, 
would,  under  the  rulings  of  the  highest  court  of  the  State,  made 
long  before  the  vote  was  taken,  render  the  bonds  invalid.  Super- 
visors of  Schuyler  Co.  v.  People,  25  111.  181.  It  was  for  this  reason, 
undoubtedly,  that  the  board  of  supervisors,  at  their  meeting  after 
the  election,  authorized  the  subscription  to  be  made  and  the  bonds 
delivered  in  payment  as  soon  as  it  might  lawfully  be  done,  and  tliat 
the  act  to  legalize  the  election  was  passed  in  1869.  We  have  not 
had  our  attention  called  to  any  case  in  which  the  courts  of  the  State 
had  decided,  before  this  funding  took  place,  that,  under  the  Con- 
stitution of  1848,  an  act  which  simply  legalized  an  invalid  or  irreg- 
ular election  for  a  subscription,  and  lefi  the  corporate  authorities 
free  to  make  the  subscription  at  their  option,  would  not  cure  any 
defect  there  may  have  been  in  the  election,  and  empower  the  proper 
authorities  to  bind  the  county  by  anything  that  might  be  done 
under  it  and  within  its  scope.  It  had  been  decided  more  than  once 
that  the  legislature  coula  not  compel  a  municipal  corporation  to 
incur  a  debt  without  the  consent  of  the  corporate  authorities. 
Harward  v.  St.  Clair  Drainage  Co.,  51  111.  130 ;  Hessler  v.  Drain- 
age Commissioners,  53  id.  105 ;  Marshall  v,  Silliman,  61  id.  218. 
But  under  the  Constitution  of  1848  a  vote  of  the  people  was  not 
essential  to  the  validity  of  a  municipal  subscription  to  the  stock  of 
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a  railroad  company.  The  legislature  coald  authorize  the  corporate 
authorities,  whoever  they  might  be,  to  act  in  sucli  a  matter  without 
the  express  direction  of  the  people.  What  it  could  not  do  was  to 
make  it  mandatory  on  them  to  subscribe  without  a  vote.  This  we 
understand  to  have  been  the  extent  of  the  decisions,  and  in  this 
way  it  was  that,  if  with  the  legalization  of  the  vote  there  was 
coupled  a  command  on  the  corporate  authorities  to  subscribe,  or  a 
contirmatioQ  of  a  subscription  already  made,  the  curative  statutes 
were  held  to  be  inoperative.  It  had  never  been  held  that  lan- 
guage, such  as  was  employed  in  this  curative  act,  was  compulsory, 
or  that  it  did  more  than  legalize  the  election,  leaving  it  for  the 
board  of  supervisors  to  determine  whether  they  would  subscribe  or 
not.  That  was  an  open  question  in  the  State  courts  until  the  case 
of  Gaddis  v.  Richland  County  (92  id.  119),  not  decided  until 
June,  1879,  two  years  and  more  after  the  bonds  now  in  question 
were  out. 

When,  therefore,  the  people  were  called  on  to  vote  whether  the 
old  bonds  should  be  funded,  the  facts  they  had  to  consider  were 
these :  A  valid  law  authorizing  the  subscription  and  an  issue  of 
the  bonds  had  been  passed.     Tne  people,  at  an  election  which  had 
been  iiTegulaily  called,  had  voted  to  make  the  subscription  and 
issue  bonds  bearing  ten  per  cent  interest,  and  all  payable  within 
six  years.     An  act  had  been  passed  to  legalize  the  election,  and 
under  it  the  subscription  which  had  been  voted  was  made,  and 
bonds  such  as  were  contemplated  had  been  issued  and  were  then 
outstanding  in  the  hands  of  various  parties.     Whether  these  bonds 
were  valid  was,  so  far  as  any  direct  decisions  were  concerned,  an 
open  question,  and  certainly  not  free  from  doubt.     Under  these 
circumstances  the  question  was  directly  put  to  the  people  of  the 
county,  in  a  manner  authorized  by  law,  wnether  they  would  recog- 
nize these  bonds  as  "  binding  and  subsisting  legal  obligations,"  and 
issue  in  lieu  of  them  other  bonds  having  twenty  years  to  run  and 
bearing  seven  per  cent  interest  instead  of  ten  ;  and  they  by  their 
vote  said  they  would.     There  is  no  complaint  of  any  illegality  in 
this  election,  or  of  fraud  or  imposition.      So  far  as  the  record 
shows,  the  proposition  to  fund  went  from  the  county  authorities  to 
the  bondholders,  and  not  from  the  bondholders  to  the  county. 
The  facts  were  as  well  known  to  one  party  as  the  other.     If  the 
people  intended  to  rely  on  their  defences  to  the  old  bonds,  then 
was  the  time  for  them  to  speak  and  by  their  vote  say  they  would 
not  recognize  them  as  binding  obligations.     By  voting  the  other 
way  they,  in  effect,  accepted  them  as  legal  and  subsisting  for  the 
purposes  of  the  proposed  extension  of  time  at  reduced  interest,  and 
said  to  the  holders  if  their  proposition  was  accepted,  no  question  of 
illegality  would  be  raised.     Tneir  offer  having  been  accepted,  they 
are  now  estopped  from  insisting  upon  an  irregularity  wliich  they 
iave  by  their  votes  voluntarily  waived,  with  a  full  knowledge  of 
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the  facts.  The  case  is  clearly,  as  we  think,  within  the  principle 
acted  on  by  the  Supreme  Court  of  the  State  in  President  and 
Trustees  of  the  Town  of  Keithsburg  v.  Frick,  34  111.  405.  As  was 
very  properly  said  below  by  the  learned  circuit  judge,  "  there  must 
be  an  end  of  these  contests  and  defences  some  time  or  other." 
There  must  be  a  time  when  the  people  in  their  political  capacity 
are  concluded  by  their  contracts  as  much  as  individuals,'  and  we 
think  that  where  the  people  of  a  county,  at  an  election  held  accord- 
ing to  law,  authorize  their  corporate  or  political  representatives  to 
treat  certain  outstanding  county  obligations  as  "  properly  author- 
ized by  law"  for  the  purpose  of  negotiating  a  settlement  with  the 
holders,  and  the  settlement  which  was  contemplated  has  been 
made,  all  contests  as  to  the  validity  of  the  obligations  must  be  con- 
sidered as  ended. 

This  disposes  of  all  questions  as  to  the  excessive  issue  of  bonds. 
For  all  the  purposes  of  this  case  the  original  bonds  must  be  taken 
as  binding.  The  issue  of  the  funding  bonds  did  not  increase  the 
aggregate  of  the  indebtedness  of  the  corporation,  but  only  changed 
its  form. 

Judgment  affirmed. 


The  Town  of  Douglas 
The  Niantio  Savings  Bank  et  al. 

(97  lUinais  BepartSy  228.    January  28,  1881.) 

Where  the  charter  of  a  railroad  company,  passed  in  1869,  authorized  the 
raising  by  towns  of  money  by  tax,  and  the  subscription  of  the  pame  to 
the  capital  stock  of  the  corporation,  and  the  issuing  of  bonds  in  pay- 
ment of  the  same,  upon  an  affirmative  vote  authorizing  the  same,  and  a 
subsequent  section  of  the  charter  provided  that  donations  might  be 
made  and  bonds  issued  in  the  manner  *' hereinbefore  provided,"  it  was 
Seldf  that  the  preceding  sections,  providing  for  an  election,  etc.,  aa  to 
subscriptions,  were  referred  to  and  adopted  as  the  proper  mode  for 
making  a  donation,  and  that  the  statute  was  to  be  regarded  as  meaning 
the  same  thing  as  if  the  power  to  make  donations  had  been  inserted  in 
the  preceding  sections  relating  to  subscriptions. 

While  the  supervisor  and  town  clerk  of  a  town  are  not  the  proper  corporate 
authorities  of  the  town  to  determine  whether  such  town  shall  assume  a 
liability  by  subscription  or  donation  to  a  railroad  company,  or  to  levy 
taxes  to  pay  the  bonds  issued,  or  interest  thereon,  yet  they  are  the  proper 
functionaries,  after  such  a  liability  has  been  voted  by  tlie  electors,  to 
make  the  subscription  or  donation,  and  to  issue  the  bonds  of  the  town 
in  payment  and  discharge  thereof.  In  such  case  the  supervisor  is  a 
very  appropriate  officer,  or  *•  proper  corporate  authority,"  to  sign  and 
seal,  in  behalf  of  his  town,  bonds  for  the  payment  of  the  subscription 
or  donation. 

Objections  which  relate  only  to  the  regularity  in  the  making  and  issue  of 
municipal  bonds  in  aid  of  a  railroad  company,  and  not  to  the  power  to 
issue  the  same,  cannot  prevail  against  bona-fide  holders. 


TO  WW  OF  DOUGLAS  "0.  NIAimO  SA 

Afpbal  from  the  Appellate  Court  for 
on  appeal  from  the  Circait  Court  of  Effinghai^ 
Jambs  C.  Allen,  Judge,  preeiding. 

Messrs.  John  M.  &  John  Mayo  Pahner,  for  the  appellant. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellees. 

DicKET,  C.  J. — This  was  a  bill  filed  in  the  circuit  court  of  Ef- 
fingham County  against  the  holders  of  certain  railroad  bonds,  is- 
sued in  the  name  of  the  town  of  Douglas,  and  against  the  county 
collector  of  that  county,  and  other  ofi^rs,  to  enjoin  the  collection 
of  a  tax,  which  was  in  process  of  collection,  for  paying  such  bonds. 
Complainants  insisted  that  the  bonds  were  issued  without  authority 
of  law,  and  were  not  binding  upon  the  town.  The  circuit  court, 
on  hearing,  granted  the  relief  sought,  and  enjoined  the  collection 
of  the  tax.  From  that  decree  the  defendants  appealed  to  the 
Appellate  Court  for  the  Third  District.  There  this  decree  was 
reversed,  and  the  bonds  held  valid.  From  the  judgment  of  that 
court  the  town  of  Douglas  appealed  to  this  court. 

The  bonds  were  voted  as  a  donation  to  aid  in  the  construction 
of  the  Bloomington  and  Ohio  River  R.  R.,  and  purport  to  have 
been  issued  by  the  town  of  Douglas,  by  "  virtue  of  a  vote  of  the 
majority  of  the  voters  of  the  said  town  of  Douglas,  on  the  24th 
day  of  November,  1869,  which  election  was  authorized  by,  and 
was  conducted  according  to,  the  pro  visions  of  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  iDinois,  approved  March  10,  1869, 
entitled  '  An  act  to  incorporate  the  Bloomington  and  Ohio  River 
R.  R.  Co.' " 

It  is  insisted  bv  counsel  of  appellant  in  this  court,  that  the  act 
mentioned  as  authority  for  the  issue  of  these  bonds  fails  to  confer 
such  authority.  The  only  section  of  the  act  relating  expressly  to 
donations  is  the  nineteenth,  which  provides  that  towns  (situated 
as  the  town  of  Douglas  is  shown  to  be)  "  are  hei'cby  empowered  to 
make  donations  and  to  issue  bonds  for  the  same,  in  the  manner 
hereinbefore  provided,  to  said  railroad,  for  the  construction  and 
completion  of  the  same." 

On  examination  of  the  sections  of  the  act  preceding  this  sec- 
tion, no  provisions  are  found  which,  on  their  face,  relate  to  the 
taking  oi  a  vote  in  such  a  town  on  the  question  of  making  dona- 
tions; and,  in  view  of  the  constitutional  prohibition  (that  no  such 
donation  can  be  lawf  nlly  made  without  a  vote  of  the  people  of  the 
town  in  its  favor,  taken  in  pursuance  of  some  statute  providing 
for  an  election  on  that  subject),  counsel  insist  the  want  of  stat- 
utory provision  for  such  a  vote  is  fatal  to  the  validity  of  the 
bonds. 

Counsel  insist  that  the  words  "  in  the  manner  hereinbefore  pro- 
vided," found  in  section  19,  have  relation  only  to  the  manner  of 
issuing  the  bonds,  and  that  these  words  have  no  relation  to  the 
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mode  of  holding  an  election  as  to  whether  a  donation  shall  be 
made  or  not. 

Section  8  authorized  the  raising,  by  towns,  of  money  by  a  tax, 
and  the  subscription  of  the  same  to  the  capital  stock  of  the  corpo- 
ration, and  for  the  issuing  of  bonds  in  payment  of  such  subscrip- 
tion to  the  stock,  with  a  proviso  that  no  subscription  should  he 
made,  and  no  tax  should  be  levied,  until  the  same  sliould  have 
been  voted  for  "  as  hereinafter  provided." 

Section  9  provided  the  mode  of  holding  an  election  and  deter- 
mining whether  a  tax  and  subscription  to  the  stock  should  be  made, 
and  the  mode  of  fixing  the  amount  of  subscription ;  and  section 
10  provided,  that  where  such  an  election  results  favorably  to  the 
subscription  and  tax,  the  tax  should  be  levied  and  the  subscription 
made,  and  the  bonds  issued  in  payment  thereof,  in  a  given  mode. 

In  our  judgment,  when  section  19  provided  that  donations  might 
be  made,  and  bonds  issued,  in  the  manner  "  hereinbefore  provided," 
reference  is  had  to  the  mode  provided  in  the  preceding  sections 
for  a  lawful  subscription  to  the  stock  of  the  corporation,  and  for 
the  issue  of  bonds  for  the  payment  of  such  subscription.  We 
therefore  find,  in  these  preceding  sections,  the  authority  given,  in 
substance,  by  law,  for  the  necessary  election  required  as  a  condition 
precedent  to  the  lawful  issue  of  the  bonds  now  under  considera- 
tion. 

We  regard  the  statute  as  meaning  the  same  thing  as  if  the  power 
to  make  donations  had  been  inserted  in  the  preceding  sections,  and 
as  if  all  provisions  applicable  to  the  issue  oi  bonds  m  payment  of 
stock  subscriptions  had,  in  terms,  been  made  applicable  to  the 
form  and  necessary  foundation  of  issuing  bonds  in  payment  of  do- 
nations. 

As  to  donations,  therefore,  the  statute,  in  section  8  (by  reason 
of  that  contained  in  section  19)  must  be  taken  as  providing  that 
such  towns  "  are  hereby  authorized  to  raise  money  by  a  tax  to  be 
levied  upon  all  the  real  and  pei-sonal  property"  in  said  towns,  "and 
to  make  donations  thereof  to  said  railroad  for  the  purpose  of  aiding 
in  the  construction  and  completion  of  said  road ;"  and  such  towns 
"are  further  authorized  to  issue  bonds  therefor,"  .  .  .  "pro- 
vided that  no  donation  shall  be  made,  or  no  tax  levied,  until  the 
same  shall  be  voted  for  as  hereinafter  provided,"  And  section  9 
must  be  taken  (by  reason  of  section  19)  as  providing  that  "  when- 
ever twenty-five  voters  of  "  any  such  town  "  shall  make  a  written 
application  to  the  clerk  thereoi,  requiring  an  election  by  the  legal 
voters  of  such"  •  .  .  town,  "  to  determine  whether  such  do- 
nation shall  be  made  and  such  tax  levied — specifying  in  such  a^ 
plication  the  amount — such  clerk  shall  file  such  application  in  his 
oflSce,  and  immediately  give  the  notice,  as  required  by  law,  for  an 
election  to  be  held"  .  .  .  "such  notice  to  be  given  at  least 
thirty  days  prior  to  the  day  of  holding  such  election,  and  said  eleo- 
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tions  shall  be  held  and  conducted      .      .      .    as  in  case  of  annnal 
elections." 

And  the  lOtli  section  (by  reason  of  section  19)  must  be  taken  as 
providing  that  "  if  a  majority  of  the  voters  voting  at  sncli  election 
shall  be  in  favor  of  such  donation  and  tax  for  the  payment  thereof, 
then  such"  ..."  town"  ..."  by  its  proper  corporate 
authorities,  shall  levy  such  tax,  and  donate  to  such  corporation  the 
amount  thereof  to  be  determined  or  voted  for  at  such  election,  and 
shall  issue  to  said  corporation  bonds  for  such  amount." 

And  section  11  (by  operation  of  section  19)  must  be  taken  as  pro- 
viding, that  if  any  such  town  "shall  subscribe  a  donation  under 
the  provisions  of  this  act,  and  shall  issue  their  bonds,  said  bonds 
ehall  be  in  full  payment  of  their  said  subscription"  (or  donation). 
In  this  view  of  the  meaning  of  this  statute,  we  think,  under  our 
constitution,  full  power  was  conferred  upon  townships  to  make 
valid  donations,  and  to  issue  valid  bonds  therefor  to  this  railroad 
company. 

lias  this  been  done  in  the  case  at  bar  ?  These  bonds  are  exe- 
cuted by  the  supervisor  and  town  clerk  of  the  town.  It  is  insisted 
that  tlie  supervisor  of  the  town  is  not  the  "  town  authority,"  and 
has  no  power,  as  such,  to  levy  a  tax,  subscribe  or  donate  the  same, 
or  make  bonds  in  behalf  of  the  town ;  and  attention  is  called  to 
the  language  of  the  statute,  which,  it  is  said,  designates,  as  the 
actors  for  the  town,  in  levying  the  tax,  making  the  subscription 
and  issuing  the  bonds,  the  same  persons, — that  is,  "  the  proper  cor- 
porporate  authorities"  tliereof. 

We  conceive  that  by  the  use  of  the  phrase,  "by  its  proper  cor- 
porate authority,"  in  section  10,  the  legislature  did  not  intend  to 
say  that  the  same  oflScials  should  levy  the  tax,  make  the  subscrip- 
tion and  issue  the  bonds.     Each  of  these  acts  was  to  be  done  by 
the  town  or  township.     And  each  such  act  of  the  town  was  to  be 
done  by  some  functionary  of  the  town,  proper  or  appropriate  to 
the  doing  of  that  particular  act,  and  it  might  well  be  that  tlie  "  cor- 
porate authority,"  or  functionary  of  the  town^  which  would  be 
proper  or  appropriate  to  do  one  of  these  acts,  might  not  be  the 
same  "  corporate  authority"  or  functionary  proper  or  appropriate 
for  the  doing  of  some  other  of  these  acts.     The  supervisor  of  the 
town  is  not  the  appropriate  oflScer  to  determine,  in  behalf  of  the 
town,  whether  a  given  liability  should  be  assumed  by  the  town,  and 
a  tax  levied  to  discharge  the  same,  because  that  requires  the  action 
of  the  voters  of  the  town  in  town  meeting ;  nor  is  he  an  appropri- 
ate officer  to  levy  a  tax  thus  directed  to  be  levied,  for  that  must 
be  done  by  other  officials ;  but  he  may  be  and  is  a  very  appropriate 
officer  to  perform  the  duty  of  subscribing  to  the  stock  of  a  corpora- 
tion when  such  subscription  has  been  directed  by  a  vote  in  town 
BQeeting ;  and  a  very  appropriate  officer  or  "  proper  corporate  au- 
thority" to  sign  and  seal,  in  behalf  of  the  town,  bonds  for  the  pay- 
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ment  of  a  subscription  or  donation,  already  directed  by  the  vote  of 
the  town  meeting.  It  was  so  held  in  Town  of  Windsor  v.  Hallett, 
97  Ills.  204  (s.  c.  3  Am.  &  Eng.  R.  R.  Cas.  76),  and  the  Town  of 
Prairie  et  al.  v.  Lloyd  et  al.,  97  Ills.  179  (s.c.  3  Am.  &  Eng.  R 
R.  Cas.  58.) 

This  objection,  and  all  objections  presented,  other  than  the  first 
objection,  supra  (of  an  alleged  want  of  statutory  authority  for  the 
making  of  the  donation  by  the  town),  relate  to  the  regularitjr  in 
the  maldng  of  the  bonds,  rather  than  to  the  power.  Such  objec- 
tions cannot  prevail  a^inst  bona-fide  holders. 

The  judgment  of  the  Appellate  Court  in  this  case  is,  therefore, 
affirmea. 

As  to  construction  of  statutes,  see  Caledonian  Ry.  Co.  «.  North  British  Rj. 
Co.,  1  Am.  &Eng.  R.  R.  Cas.  680. 


The  Town  of  Praieie  et  al. 

V. 

J.  "William  Lloyd  et  al. 

(97  Illinois  Beports^  179.  November  26,  1880.     Rehearing  denied  January  Term^ 

1881.) 

Where  the  eighth  section  of  the  charter  of  a  railway  company  gave  power  to 
municipalities  to  make  subscriptions  to  such  company,  issue  bonds,  and 
levy  the  requisite  tax  to  pay  them,  upon  a  vote  authorizing  the  same,  and 
the  ninth  section  provided  the  mode  of  calling  an  election  to  *' determine 
whether  such  subscription  should  be  made  and  such  tax  levied,"  and  tbe 
tenth  section  provided  that,  upon  an  affirmative  vote,  the  corporate  au- 
thorities should  ^4evy  such  tax,  and  subscribe  to  such  oorporatioa  the 
amount  thereof,"  as  voted,  and  the  eleventh  section  provided  that  if  any 
such  municipality  should  subpmbe  under  the  provisions  of  the  charter, 
*and  should  issue  their  bonds,  tney  should  be  in  full  payment  of  its  sub- 
scription :  Eddy  that  the  several  sections,  when  construe<}  together,  only 
provided  for  subscriptions  payable  in  bonds  to  be  ultimately  discharged 
oy  the  levy  of  a  tax  for  that  purpose,  and  not  for  subscriptions  to  be  paid 
in  money,  in  the  first  instance,  previously  raised  by  taxation. 

Where  a  railway  charter  provided  for  calling  an  election  on  a  petition  ot 
twenty-five  legal  voters,  to  determine  whether  a  subscription  should  be 
made  to  the  railway  company,  and  a  tax  levied,  and  the  notice  to  be 
given  of  such  election,  and  in  a  subsequent  section  empowered  the  several 
towns,  etc.,  through  or  near  which  the  road  should  be  located,  to  ''make 
donations  and  to  issue  bonds  for  the  same  in  the  manner"  thereinbefore 
provided  for,  to  such  railroad  for  the  construction  of  the  same,  it  was 
Meld,  that  whatever  might  be  the  rule  in  respect  to  subscriptions,  it  was 
clear  that,  so  far  as  donations  were  concerned,  the  failure  to  submit  a  for- 
mal proposition  to  the  electors  for  authorizing  the  levy  of  a  tax,  would 
not  render  the  bonds  issued  under  the  election  void,  and  that  the  people, 
in  voting  the  donation  of  bonds,  impliedly  voted  for  the  levy  of  the  re- 
quisite tax  to  pay  them. 

Where  a  law  authorizing  municipal  subscriptions  by  towns  in  counties  under 
township  organization,  required  the  elections  therefor  to  be  held  and  con- 
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docted  in  all  respects,  and  retums  thereof  made,  ''  as  in  case  of  annual 
elections,^  it  was  held  that  the  term  ' '  annual  elections"  did  not  mean  town 
meetinga,  but  was  used  in  the  sense  of  general  elections,  and  therefore 
that  notice  of  the  election,  under  the  general  election  law,  was  sufficient. 
Where  the  application  for  an  election  in  a  town  to  vote  upon  the  question  of 
a  donation  to  a  railroad  company,  and  the  notice  of  the  election  by  the 
town  clerk,  are  shown  in  writing,  and  the  return  of  the  election  is  lost  or 
cannot  be  produced,  the  holding  of  the  election  and  the  returns  showing 
the  result  may  be  shown  by  parol  evidence  to  sustain  the  yalidity  of  bonds 
issued  under  such  election. 
Where  a  majority  of  those  voting  at  an  election  for  the  issue  of  bonds  in  aid 
of  a  railroad  vote  in  favor  of  the  same,  whether  as  a  subscription  or  do- 
nation,  for  the  purpose  of  registration  it  will  be  presumed  that  such  ma- 
jority so  voting  was  a  majority  of  all  the  legal  voters  living  in  the  muni- 
cipality at  the  time  of  the  election.     And  where,  in  such  case,  the  au- 
thorities acting  upon  such  presumption  have  admitted  thd  bonds  to  regis- 
tration, and  the  municipality  issuing  them  has  treated  them  as  properly 
registered,  by  paying  taxes  levied  by  the  auditor  for  the  payment  of  ac- 
cruing interest,  and  the  bonds  so  registered  have  passed  into  the  hands 
of  innocent  holders,  nothing  but  the  clearest  and  most  satisfactory  proof 
will  authorize  a  court  to  enjoin  the  collection  of  a  tax  levied  by  the  audi- 
tor on  account  of  such  bonds,  on  the  alle^d  ground  that  the  majority 
voting  for  such  subscription  or  donation  did  not  constitute  a  majority  of 
the  legal  voters. 
When  municipal  bonds  have  been  issued  in  aid  of  a  railway  corporation,  or  as 
a  donation  thereto,  since  the  constitution  of  1870  went  into  effect,  the 
burden  of  showing  they  were  issued  in  compliance  with  a  vote  of  the 
people  of  the  municipality,  in  pursuance  of  some  law  authorizing  the 
Bame,  rests  upon  those  affirming  their  validity.     8uch  bonds  are  prima 
facie  invalid. 
Where  a  railroad  charter  provides  that  if  a  majority  voting  at  an  election  on 
a  proposition  that  a  town  subscribe  or  donate  a  sum  of  money  to  the  com- 
pany to  aid  in  the  construction  of  its  road,  the  town,  by  its  proper  cor- 
porate authority,  shall  subscribe  and  issue  its  bonds  for  the  amount  voted, 
the  bonds  will  be  properly  executed  by  its  supervisor  and  town  clerk, 
though  the  expression  ^'corporate  authorities"  does  not  ordinarily,  in 
its  application  to  townships,  signify  the  supervisor  and  town  clerk. 
Before  railroad  aid  bonds  can  be  properly  registered  under  the  act  of  April  16, 
1869,  it  must  appear  that  they  were  issued  in  pursuance  of  a  vote  of  a 
majority  of  the  legal  voters  in  the  municipality  issuing  them.     But  when 
once  registered,  it  will  be  presumed  they  were  rightfully  registered,  and 
the  burden  of  establishing  the  contrary  rests  upon  the  party  affirming  it. 
Where  a  town  has  ample  authority  for  issuing  its  bonds  to  a  certain  railroad 
company  as  a  donation  or  subscription,  and  the  bonds  are  executed  in 
proper  form  and  made  payable  to  the  proper  company,  but  are  delivered 
to  the  secretary  of  a  new  company,  and  there  is  nothing  pertaining  to 
them,  or  which  could  have  been  ascertained  from  the  record,  indicating 
their  delivery  to  one  not  entitled  to  receive  them,  the  bonds  cannot  be 
held  invalid  by  reason  of  such  alleged  improper  delivery  after  they  have 
passed  into  the  hands  of  innocent  holders. 

Appeal  from  the  Circuit  Court  of  Shelby  county ;  the  Hon.  TV". 
R  Welch,  Judge,  presiding. 

This  is  a  bill  in  chancery  filed  by  complainants,  against  the 
defendants,  in  the  Shelby  county  circuit  court,  on  the  29th  day  of 
"filly,  1876,  for  the  purpose  of  enjoining  a  tax  levied  for  the  pay- 


60  TOWN  OF  PRAIRIE  ET  AL.  V.   LLOYD  ET  AL. 

ment  of  tlie  interest  on  certain  railroad  donation  bonds,  amounting 
in  the* aggregate  to  $40,000,  issued  by  the  town  authorities  of  the 
town  of  r  rairie,  and  registered  in  the  office  of  the  Auditor  of  Pub- 
lic Accounts,  under  the  act  of  April  16,  1869. 

Tlie  bill  charges  in  substance,  that  "  on  the  3d  day  of  October, 
1869,  tliere  was  hied,  in  the  office  of  the  clerk  of  said  town  of  Prai- 
rie, a  written  application  setting  forth  that  twenty-five  legal  voters, 
in  accordance  with  the  provisions  of  sections  9  and  19  of  an  act  en- 
titled '  An  act  to  incoi*porate  the  Bloomington  and  Ohio  River  B.  R 
Co.,'  did  respectfully  petition  the  clerk  to  call  an  election  to  determine 
the  wishes  of  the  legal  voters  in  reference  to  said  town  donating 
$40,000  in  its  bonds  to  aid  in  the  construction  of  said  railroad,  the 
donation  to  be  on  the  following  conditions,  viz. :  When  the  above- 
named  company  shall  have  completed  said  railroad  through  said 
town,  in  accordance  with  the  provisions  of  ijts  charter,  and  its  offi- 
cers shall  Icgallv  release  said  town  from  a  donation  of  $40,000,  al- 
ready voted  and  pledged  fcr  the  same  purpose  as  this  donation, 
then  the  township  shall  issue  its  bonds  drawmg  ten  per  cent  inter- 
est, which  bonds  shall  be  due  and  payable  in  the  city  of  New  York, 
within  ten  years  from  date,  and  be  delivered  to  said  railroad  com- 
pany." 

U  [)on  receiving  this  petition  by  the  town  clerk,  he  made  out  a 
notice  and  filed  the  same  in  his  office,  setting  forth  the  written 
application,  and  calling  an  election  on  tlie  10th  day  of  Decem- 
ber, 1809,  to  be  held  between  the  hours  of  8  o'clock  a.m.  and 
4  o'clock  P.M.,  the  ballots  to  have  printed  thereon,  ^'  For  Dona- 
tion," "  Against  Donation ;"  that  the  foregoing  petition  and  notice 
is  all  the  record  or  legal  evidence  of  any  kind  on  record  in  said  town- 
ship or  on  the  files  of  the  county  clerk,  showing  that  an  election 
was  held  on  the  10th  day  of  December,  1869  ;  tliat  there  was  no 
legal  notice  of  the  holding  of  the  election ;  that  the  notices  were 
not  posted  for  a  period  of  thirty  days ;  that  there  was  no  submis- 
sion to  the  legal  voters  of  a  proposition  to  determine  whether  a  do- 
nation should  be  made  and  a  tax  levied,  specifying  in  such  appli- 
cation the  amount  of  such  tax  for  the  payment  of  such  donation, 
and  that  by  reason  thereof,  everything  done  under  and  in  pursuance 
thereof  is  null  and  void,  said  charter  providing  that  "  no  subscrip- 
tion or  donation  shall  be  made,  and  no  tax  shall  be  levied,  imtil 
the  same  shall  be  voted  for  as  hereinafter  provided ;"  that  com- 
plainants ai'e  informed  that  some  kind  of  an  informal  and  illegal 
election  was  attempted  to  be  held  on  the  10th  day  of  December, 
1869,  for  the  purpose  of  voting  for  donation  to  said  railroad  crin- 
pany,  but  complainants  expressly  charge  that  there  is  no  record  in 
the  town  clerk^s  office  of  the  holding  of  such  election,  and  that  there 
never  was  any  record,  and  that  the  only  evidence  thereof  I'ests  in 
parol ;  that  there  was  not  submitted  to,  nor  voted  upon,  at  said  pre- 
tended election,  the  question  as  to  whether  a  tax  should  be  levied 
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in  accordance  with  tha  provisions  of  said  charter,  for  the  purpose 
of  paying  the  amount  so  donated ;  that  the  election  was  not  held 
and  condiicted  as  required  by  law ;  that  there  was  not  a  majority 
of  the  le^l  voters  of  said  township  that  voted  at  said  election,  and 
that  tlie  election  and  all  the  proceedings  had  mider  and  in  pursuance 
thereof,  were  void,  and  did  not  empower  the  supervisor  and  town 
clerk  to  make  said  donation  and  issue  the  bonds  of  said  town ;  that 
there  were  more  than  200  legal  voters  residing  in  said  town  on  the 
10th  day  of  December*,  1869,  who  were  legally  entitled  to  vote  in 
said  township,  and  that  there  were  only  cast  or  voted  at  eaid  elec- 
tion 90  votes — less  than  a  majority — and  that  by  reason  thereof, 
the  town  bonds  as  set  forth  were  not  legally  entitled  to  registration, 
and  that  tlie  auditor  haa  no  authority  to  direct  a  tax  for  the  payment 
of  the  bonds  and  coupons  so  attempted  to  be  issued,  and  that  the 
right  or  authority,  in  the  absence  of  a  vote  of  said  townsliip,  is  not 
vested  in  any  board,  officer  or  officers  known  to  the  law ;  tnat  the 
supervisor  and  town  clerk,  notwithstanding  the  premises,  issued 
forty  bonds  numbered  respectively  one  to  forty,  and  each  for  the 
Bum  of  $1000,  and  in  the  words  and  figures  following,  to  wit : 

"  Xo.  — .  $1000. 

^  United  States  of  America,  State  of  Illinois.    Ten  per  cent 
bond.     Town  of  Prairie. 

"  The  town  of  Prairie,  in  the  county  of  Shelby,  State  of  Illinois, 
acknowledges  itself  indebted  in  the  sum  of  $1000,  lawful  money 
of  the  United  States  of  America,  which  sum  the  said  town  of 
Prairie  promises  to  pay  to  the  Bloomington  and  Ohio  River  R,  R. 
Co.,  or  to  the  bearer  hereof,  at  the  office  of  the  Farmers'  Loan  and 
Trust  Co.,  in  the  city  of  New  York,  ten  years  from  the  tii'st  day 
of  February,  a.d.  1874,  with  interest  from  the  first  day  of  Felv 
ruary,  a.d.  1874,  at  the  rate  of  ten  per  cent  per  annum,  payable 
annually  at  the  office  of  said  Farmers'  Loan  and  Trust  Co.  upon 
the  presentation  and  delivery  of  the  several  coupons  hereto 
auuexed  as  they  respectively  become  due,  and  to  the  payment  of 
said  principal  and  interest  in  the  manner  aforesaid,  the  faith  and 
revenue  of  said  town  is  hereby  irrevocably  pledged. 

"Tliis  bond  is  one  of  a  series  issued  in  aid  of  the  construction  of 
the  Bloomington  and  Ohio  River  R.  R.,  amounting  to  $40,000, 
and  consisting  of  forty  bonds,  numbered  from  one  to  forty  inclus- 
ive, each  of  which  is  for  $1000,  and  all  of  which  are  of  like  tenor 
aiid  date,  and  are  issued  by  said  town  of  Prairie  by  virtue  of  a  vote 
of  a  majority  of  the  voters  of  said  town  of  Prairie,  voting  at  an 
Section  held  in  said  town  of  Prairie  on  the  10th  day  of  December, 
1869,  which  election  was  authorized  and  was  conducted  according 
to  the  provisions  of  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  approved  March  10,  1869,  entitled  *  An  act  to  incorporate 
tlie  Bloomington  and  Ohio  River  R.  R.  Co.' 


63  TOWW  OF  PRAIRIE  ET  AL.  V.  LLOTD  ET  AI*. 

"  In  witness  whereof  the  snpervisor  and  town  clerk  of  said  town 
have  hereto  set  their  hands  and  seals  this  14th  day  of  January, 
A.D.  1874. 

John  W.  Homsighoitse, 

Supervisor  [Seal.] 
£.  Deal, 

Toiim  Clerk  [Seal]" 

That  afterwards,  on  the  15th  day  of  January,  1874,  these  bonds 
were  registered  in  the  office  of  the  auditor ;  that  before  the  making 
of  said  pretended  donation,  so  far  as  it  empowered  or  authorizea 
said  town  to  make  donation,  the  charter  became  and  was  repealed 
by  virtue  of  the  provisions  contained  in  the  constitution  of  1870, 
which,  among  other  things,  provides  that  "  no  county,  city,  town- 
ship or  other  municipality  shall  ever  become  subscriber  to  the 
capital  stock  of  any  railroad  or  private  corporation,  or  make  dona- 
tion or  loan  its  credit  in  aid  oi  such  corporation,  provided,  how- 
ever, that  the  adoption  of  this  article  shall  not  be  construed  aa 
affecting  the  right  of  such  municipality  to  make  sucli  subscription, 
where  tne  same  has  been  authorized  under  existing  laws  by  a  vote 
of  the  people  of  such  municipality,  prior  to  such  adoption  ;"  that 
the  donation  pretended  to  be  made,  and  the  bonds  pretended  to  be 
issued,  were  not  made  to  the  Bloomington  and  Ohio  River  R.  R. 
Co.;  that  before  the  bonds  were  issued  the  Bloomington  and  Ohio 
River  R.  R.  Co.  had  ceased  to  exist  as  a  corporation,  or  to  have 
any  officers  or  agents ;  that  there  were  filed  in  the  office  of  the 
Secretary  of  State  what  purported  to  be  articles  of  consolidation 
between  the  Bloomington  and  Ohio  River  R.  R.  Co.  and  the  Fair- 
bury,  Pontiac  and  Northwestern  R.  R.  Co.,  under  the  name  of  tlie 
Chicago  and  Paducah  R.  R.  Co.,  and  that  the  bonds  were,  in  fact, 
delivered  to  the  officers  and  agents  of  the  Cliicago  and  Paducah  R. 
R.  Co.;  that  the  consolidation  was  and  is  illegal,  and  did  not  clothe 
the  Chicago  and  Paducah  R.  R.  Co.  with  the  franchises  of  the 
Bloomington  and   Ohio  River  R.  R.  Co.,  the  illegalities  being 
these :  Ist.  That  the  meeting  at  which  the  attempted  consolida- 
tion was  voted  to  take  place,  was  not  duly  notified  as  required  by 
the  eleventh  section  of  the  constitution  of  1870,  which  provides 
that  "  no  railroad  corporation  shall  consolidate  its  stock,  property 
or  franchise  with  any  other  railroad  corporation  owning  a  parallel 
or  competing  line,  and  in  no  case  shall  any  consolidation  take  place 
except  upon  public  notice,  given  at  least  sixty  days,  to  all  stock- 
holders m  such  manner  as  may  be  provided  by  law."     2d.  Said 
pretended  meeting  being  held  on  the  19th  day  of  March,  1872, 
and  the  law  fixing  and  prescribinff  the  form  and  manner  of  notice 
not  having  gone  into  force  or  taken  effect  until  the  first  day  of 
March,  1872,  there  being  less  than  sixty  days  between  the  taking 
effect  of  the  law  and  the  holding  of  said  meeting.    3d.  That  saia 
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attempted  consolidation  was  by  the  board  of  directors,  and  not  at 
a  stocKholders'  meeting.    4th.  That  the  oonstitaent  companies  as 
authorized  by  their  respective  charters  were  on  direct  parallel  and 
competing  lines,  and  that  because  thereof  the  attempted  consolida- 
tion was  fraadnlent,  illegal  and  void  ;  that  the  Chicago  and  Padu- 
cah  R.  R.  Co.  frandnlently  received,  negotiated  and  put  in  circula- 
tion said  forty  bonds  with  coupons  for  interest ;   that  the  parties 
receiving  said  bonds  had  notice  of  the  premises  aforesaid,  and 
especially  of  the  want  of  power  and  authority  on  the  part  of  the 
supervisor  and  toMm  clerk  to  issue  and  deliver  said  bonds  to  the 
Chicago  and  Paducah  R.  R.  Co.,  the  only  authority  said  supervisor 
and  town  clerk  had  being  of  record  and  constructive  notice  to  all 
persons  dealing  in  said  bonds ;  that  complainants  are  the  owners  of 
certain  real  estate  situate  in  said  town,  and  that  their  respective 
titles  to  said  real  estate  are  clouded  and  incumbered  by  the  issue 
and  registration  of  said  bonds;  that  the  auditor,  in  the  year  1875, 
certified  a  tax  upon  the  taxable  property  of  said  town,  amounting 
in  the  aggregate  to  $4000,   with  which  to  pay  interest  on  said 
bonds,  and  the  county  clerk  extended  the  same  upon  the  tax  books 
for  the  year  1875,  and  that  said  tax  was  collected  by  the  town  col- 
lector, and  he  paid  the  same  over  to  the  county  treasurer,  and  the 
county  treasurer  has  paid  some  portion  of  the  same  over  to  the 
State  Treasurer,  and  that  the  same  is  wrongfully  and  illegally  held 
by  the  State  and  county  treasurers,  and  that  the  tax-payers  of  said 
town  paid  said  illegal  tax  under  protest,  and  because  thereof  they 
are  entitled  to  recover  the  same  back  ;  that  the  auditor  is  threaten- 
ing and  intending  to  issue  another  certificate  to  the  county  clerk 
of  said  county,  and  the  county  clerk  is  threatening  to  extend  the 
6ame  npon  the  tax  books  of  said  town ;  that  the  names  and  places 
of  residence  of  the  parties  now  holding  said  bonds  and  coupons  are 
unknown  to  complainants,  and  cannot  be  made  parties  defendant 
by  name ;  that  the  tax-payers  of  said  town  are  numerous,  amount- 
ing to  several  hundred,  and  that  it  is  impracticable  to  make  them 
all  parties  complainant  to  this  bill,  and  tnat  this  biU  is  brought  in 
behalf  of  comjuainants  and  all  the  other  tax-payers. 

By  way  of  amendment  to  the  bill,  it  is  further  charged  "  that 
the  pretended  election  was  held  and  conducted  without  registra- 
tion, as  required  by  the  provisions  of  section  one  of  an  act  entitled 
*  An  act  to  prevent  fraud  in  elections  for  subscriptions  to  stock  in 
or  for  donr.tions  in  aid  of  any  incorporations,  or  concemine  any 
county  seat,'  approved  March  10,  1869,  and  because  thereof,  said 
election  was  Bot  legally  conducted,  as  required  by  law,  and  the 
same,  at  the  time  of  issuing  said  pretended  bonds,  conferred  no 
nght  or  authority  to  issue  the  same,  and  that  said  bonds  are 
void." 

And  also  "that  said  bonds  were  not  issued  nor  authorized  to  be 
feeued  by  the  corporate  authorities  of  the  town  of  Prairie,  but  were 
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issued  and  delivered  by  the   supervisor  and  town  derk  to  the 
Chicago  and  Paducah  K.  E.  Co." 

The  bill  makes  the  auditor,  treasurer,  unknown  owners  and 
holders  of  the  bonds,  the  county  clerk  and  others,  parties  defend- 
ant, and  prays  an  injunction  to  restrain  the  collection  of  the  tax, 
and  for  general  relief. 

The  defendants  tiled  a  general  answer,  denying  the  equities  of 
the  bill,  and  the  cause  was  heard  on  bill,  answers,  replications,  and 
proofs  at  the  October  term,  1879,  of  the  Shelby  county  circuit 
court,  resulting  in  a  decree  dissolving  the  injunction  which  had 
theretofore  been  granted,  and  a  dismissal  of  complainants'  bill 
From  that  decree  complainants  have  appealed  to  this  court,  and 
assigned  various  errors  upon  the  record. 

Messrs.  Henry  &  Cook  for  the  appellants : 

"When  municipalities  exercise  the  lunctions  given  by  statute,  the 
power  granted  must  not  only  be  clearly  conferred,  but  strictly  pur- 
sued. Harding  v.  Rock  Island  and  St.  Louis  E.  R.  Co.  et  al.,  65 
111.  92 ;  Jackson  County  v.  Brush  et  al.,  77  id.  59. 

When  the  mode  of  contracting  is  specially  and  plainly  pre- 
scribed, that  mode  is  exclusive  and  must  be  pursued,  or  the  con- 
tract will  not  bind  the  corporation.  Dillon  on  Mun.  Corp.  (1st 
ed.)  372-3 ;  Argenti  v.  San  Francisco,  16  Cal.  283 ;  Yottman  t'. 
San  Francisco,  20  id.  102. 

As  to  the  rule  of  strict  construction  in  laws  extending  the  powers 
of  corporations,  or  increasing  the  burdens  of  taxation,  or  statutes 
in  derogation  of  common  rights  of  property,  etc.,  see  Chestnut- 
wood  et  al.  V,  Hood  et  al.,  68  ill.  136 ;  The  People  ex  rel.  v.  IIul- 
burt,  46  N.  Y.  113;  The  People  v.  Smith,  45  id.  772;  Sharp  t'. 
Speir,  4  Hill,  79 ;  Beaty  v,  Knowles,  4  Pet.  152 ;  Van  Horn's  Les- 
see V.  Dorrance,  2  Dall.  316 ;  Doe  ex  dem.  Lemon  v.  Shurm,  1 
Blackf.  336 ;  and  Farrington  v,  Morgan,  20  Wend.  207. 

Where  a  township  is  authorized  to  hold  an  election  and  no  mode 
is  prescribed,  it  must  be  held  in  the  same  manner  that  township 
elections  are  required  to  be  held.  The  People  v.  Dutcher,  56  111. 
147. 

The  notice  required  by  law  is  jurisdictional.  Williams  ^\  Town 
of  Roberts,  88  111.  20 ;  Harding  v.  Rock  Island  and  St.  Louis  R 
R.  Co.,  65  id.  92. 

As  to  the  notice  required,  of  special  town  meetings,  see  Gross' 
Stat.  (3d  ed.),  sec.  9  of  Township  Organization. 

This  question  is  fully  settled  by  a  series  of  decisions  in  onr  othi 
Supreme  Court,  in  which  it  is  held  that  if  the  mode  prescribed  in 
the  charter  for  carrying  into  effect  the  right  to  issue  the  bonds  has 
not  been  complied  with  in  all  material  matters,  the  bonds  are  void. 
The  People  v.  Tazewell  County,  22  111.  147 ;  Fulton  County  v. 
The  Mississippi  and  Wabash  Co.,  21  id.  338  ;  Siipervisor  of  Scnuy- 
ler  County  v.  The  People,  25  id.  181 ;  Clark  v.  The  Supervisors  of 
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Hancock  County,  27  id.  305 ;  Marshall  County  v.  Cook,  38  id. 
44. 

As  to  the  right  to  have  the  bonds  registered,  counsel  cited  Dun- 
novan  v.  Green,  67  HI.  65 ;  EamsCT  v.  Boeger,  76  id.  440 ;  Spring- 
field and  Illinois  Southeastern  B.  K.  Co.  v.  Cold  Spring  Township, 
72  id.  603 ;  and  Town  of  Eagle  v.  Cone  et  al.,  84  id.  292. 

In  this  class  of  eases  the  right  to  contract  must  be  limited  by  the 
right  to  tax,  and  if,  in  the  given  case,  no  tax  can  lawfully  be  levied 
to  pay  the  debt,  the  contract  is  void  for  want  of  authority  to  make 
it.  The  ratification  of  a  contract  which  can  only  be  fulhlled  by  a 
resort  to  taxation,  depends  on  the  power  to  levy  the  tax  for  that 

?arpo6e.  Loan  Association  v,  Topeka,  20  Wall.  660 ;  Sharpless  v. 
he  Mayor,  etc.,  21  Pa.  St.  147 ;  Hanson  v.  Vernon,  27  la.  28 ; 
Allen  V.  The  Inhabitants  of  Jay,  60  Me.  127  ;  Whiting  v.  Fond  du 
Lac  R.  R  Co.  et  al.,  25  Wis.  188. 

Section  19  of  the  charter  confers  no  power  to  submit  the  ques- 
tion of  donation  to  a  vote.  The  distinction  between  a  subscription 
and  a  donation  is  maintained  in  the  following  cases :  Whiting  v. 
Sheboygan,  etc.,  R.  E.  Co.,  25  Wis.  186 ;  Curtis  v.  Whipple,  24  id. 
350 ;  Stewart  v.  Hubbard,  21  Barb.  312 ;  Hanson  v.  Vernon,  27 
la.  28 ;  Town  of  Concord  v.  Savings  Bank,  2  Otto,  629. 

There  is  no  evidence  o^  the  holding  of  the  election,  and  the 
result,  except  parol  evidence.  That  which  tlie  law  requires  to  be 
shown  of  record  is  only  provable  by  the  record,  except  in  cases 
yfhere  the  record  is  lost  or  destroyed.  Cooley  on  Taxation,  p. 
247-8 ;  Taylor  v.  Henry,  2  Pick.  402 ;  The  People  v.  Zeyst,  23 
K.  Y.  141 ;  Starkie  on  Evidence  (3d  Am.  ed.),  vol.  3,  p.  995 ; 
Greenleaf  on  Evidence  (9th  ed.),  sec.  86,  vol.  1,  p.  124 ;  Cardigan 
'0.  Page,  6  N.  H.  191. 

Piirol  evidence  is  not  admissible  to  prove  the  transactions  of  a 
school  meeting,  the  only  legal  evidence  being  the  record  itself  or 
an  attested  copy.  Moor  v.  Newfield,  4  Greenlf.  44 ;  Doe  v.  Mc- 
Quilkin,  8  Blackf .  335 ;  Moyer  v.  White,  29  Mich.  59 ;  Farrer  v. 
Phesenden,  39  N.  H.  268. 

Messrs.  Thornton  &  Hamlin,  and  Messrs.  Moulton,  Chafee  & 
Headen,  for  the  appellees : 

Under  the  prooi  showing  the  call  of  an  election,  and  the  posting 
of  the  notices  required,  the  presumption  of  law  is  that  the  90  per- 
sons who  voted  constituted  a  majority  of  voters.  The  People  ex 
rel.  V.  Gamer,  47  ID.  252 ;  Melvin  v.  Lisenby  et  al.,  72  id.  67 ;  St. 
Joseph  Township  v.  Rogers,  16  Wall.  664. 

It  is  contended  that  the  donation  of  bonds  did  not  make  a  con- 
^^^^  If  a  party,  upon  a  naked  promise,  expends  money  or  labor, 
etc.,  on  the  faith  of  the  promise  to  pay,  it  will  be  enforced.  3 
Parsons  on  Contracts,  359. 

Donations  to   railway  companies  have  been  enforced  by  the 
courts.   Chicago,  Danville  and  Vincennes  R.  R.  Co.  et  al.  v.  Smith, 
8  A.  &  E.  R  Cas.— 5 
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62  El.  270 ;  Chicago,  Danville  and  Vincennee  E.  R.  Co.  v.  Coyer, 
79  ni.  373. 

Although  the  bonds  were  delivered,  as  the  proof  shows,  to  the 
secretary  of  the  consolidated  road,  the  company  to  whom  they 
were  voted  is  making  no  complaint,  and  the  town  has  no  right  to 
do  so.  The  cajses  cited  by  appellants'  counsel  on  this  point  have 
no  application  to  this  case. 

The  objection  taken  is  based  upon  the  supposition  that  the  bonds, 
in  the  event  of  consolidation,  alter  the  vote,,  cannot  inure  to  the 
company  fonned  by  the  consolidation.  The  consolidation  did  not 
release  the  donation.  Robertson  v.  City  of  Rockford,  etc.,  21  III. 
451 ;  Nngent  v.  Supervisors  of  Putnam  County,  19  Wall.  241 ; 
Town  of  East  Lincoln  v,  Davenport,  4  Otto,  801 ;  County  of  Scot- 
land V.  Thomas,  id.  683 ;  Edwards  v.  The  People,  88  *I11.  340 ; 
Bish  V.  Johnson,  21  lud.  299 ;  Hanna  v.  Cincinnati  R.  R.  Co.,  20 
id.  30 ;  Schenectady,  etc.,  Plank  Road  Co.  v.  Thatcher,  1  Kern. 
102. 

If  the  people  gave  their  consent  to  the  issue  of  the  bonds  by  a 
vote,  that  is  sufficient.  The  People  ex  rel.  v.  Salomon,  51  111.  137 ; 
Harwood  v.  St.  Clair  Drain.  Co.,  id.  136 ;  Dunnovan  v.  Green,  57 
id.  69. 

The  electors,  acting  through  town  meetings  or  elections,  are  the 
corporate  authority.     Williams  v.  Town  of  Roberts,  88  111.  11. 

Town  officers  are  corporate  authorities.  Chicago,  Danville  and 
Vincennes  R.  R.  Co.  -y,  Smith,  62  111.  268. 

The  law,  coupled  with  the  vote,  constitutes  the  power.  The 
manner  of  issuing,  the  steps  preliminary  to  the  issue  and  after  the 
vote,  omissions  after  a  regular  vote,  all  are  mere  irregularities.- 
Ryan  v.  Lynch,  68  111.  164;  Barr  v.  City  of  Carbondaie,  76  id. 
469 ;  Chicago,  Danville  and  Vincennes  R.  R.  Co.  v.  Coyer,  79  id. 
378  ;  Melvin  v.  Lisenby,  72  id.  63 ;  Maxcy  v.  Williamson  County, 
id.  209 ;  Chiniquy  v.  T^he  People,  78  111.  572. 

As  to  the  registration  of  tlie  bonds,  counsel  cited  Dunnovan  «. 
Green^  57  111.  65 ;  Decker  v,  Hughes,  68  id.  33. 

The  charter  provided  for  a  vote  as  at  an  annual  or  general  elec- 
tion. The  People  ^.  Dutcher,  56  111.  147 ;  Town  of  Ottawa  v. 
La  Salle  County,  11  id.  655. 

MuLKEY,  J. — The  various  objections  to  the  tax  sought  to  be  en- 

J*oined  in  this  case  may  be  grouped  together  under  two  general 
leads,  namely,  such  as  question  the  validity  of  the  bonds  them- 
selves, and  those  which  merely  question  the  right  of  the  auditor  to 
levy  the  tax  under  the  provisions  of  the  act  of  April  16, 1869. 
The  bonds  in  question  having  been  issued  after  the  present  consti- 
tution went  into  effect,  the  burden  of  showing  they  were  issued  in 
compliance  with  a  vote  of  the  people  of  the  town,  had  prior  to  the 
adoption  of  the  present  constitution,  in  pursuance  oi  some  law 
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then  providiBg  therefor,  rests  upon  those  affirmii^  their  validity. 
Jackson  County  v.  Brush  et  al.,  77  111.  59 ;  The  feople  ex  reL  v. 
Jackson  County,  92  id.  441. 

The  bonds  prima  facie  are  invalid ;  hence,  without  such  proof, 
the  tax  in  question  would  clearly  appear  to  have  been  levied  with- 
out authority  of  law,  and  shoula  therefore  be  enjoined. 

Keeping  this  in  view,  we  will  now  proceed  to  consider  such  as 
we  regard  the  most  important  objections  to  the  validity  of  the  tax 
in  question,  in  the  order  above  indicated. 

The  bonds  in  question  were  issued  in  pursuance  of  a  vote  of  the 
people  of  the  township  at  an  election  held  in  the  township  on  the 
10th  day  of  December,  1869,  under  the  provisions  of  the  charter 
of  the  Bloomington  and  Ohio  River  R.  R.  Co.  Sections  8,  9,  10, 
11,  and  19  of  the  company's  charter  are  the  only  ones  that 
have  any  material  bearing  upon  the  matter  in  hand,  and  are  as 
follows : 

^^Sbc.  8.  The  several  counties,  cities,  villages,  incorporated 
towns,  and  the  several  townships' in  counties  naving  township 
organization,  through  or  near  which  the  said  road  shall  be  locatea, 
are  hereby  authorized  to  raise  money  by  a  tax  to  be  levied  upon 
all  the  real  and  personal  propeiiiy  in  the  said  several  counties, 
cities,  villages,  incorporated  towns  and  townships,  and  to  subscribe 
the  same  to  the  capital  stock  of  said  corporation  hereby  created,  for 
the  purpose  of  aiaing  in  the  construction  and  completion  of  said 
road.  And  the  said  several  counties,  cities,  villages,  incorporated 
towns  and  townships,  as  aforesaid,  are  further  authorized  to  issue 
bonds  drawing  interest  at  the  rate  of  ten  per  cent  per  annum ; 
which  said  bonds  shall  be  negotiable  and  payable  in  the  city  of 
Kew  York  in  not  less  than  one  nor  more  than  ten  years  after  the 
^ate  of  the  same  r  Provided,  that  no  subscription  shall  be  made,  or 
no  tax  shall  be  levied,  until  the  same  shall  be  voted  for  as  herein- 
lifter  provided. 

"  Sbo.  9.  Whenever  twenty-five  voters  of  any  such  county,  city, 
village,  town  or  township  shall  make  a  written  application  to  the 
county  clerk  of  such  county,  or  twenty-five  voters  of  any  such  city, 
incorporated  village  or  town  or  township  shall  make  such  applica- 
tion to  the  clerk  thereof  requiring  an  election  by  the  legal  voters 
of  such  county,  city,  village  or  town  or  township  to  determine 
whether  such  subscription  snail  be  made,  and  such  tax  levied,  speci- 
fying in  such  application  the  amount,  such  clerk  shall  file  such  ap- 
plication in  his  oflSce  and  immediately  give  the  notice  as  required 
oy  law,  for  an  election  to  be  held  by  the  legal  voters  or  such 
connty,  city,  village  or  town  or  township  at  the  usual  place  of 
holding  elections,  such  notice  to  be  given  at  least  thirty  days  prior 
to  the  day  of  holding  such  election ;  and  such  election  snail  be  held 
and  conducted  in  all  respects,  and  the  returns  thereof  made,  as  in 
case  of  annual  elections. 
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"Sbo.  10.  If  the  majority  of  voters  voting  at  siich  elecstion 
shall  be  in  favor  of  sach  subscription  and  tax  for  the  payment 
thereof,  then  such  county,  city,  incorporated  village,  or  town  or 
township,  by  its  proper  corporate  authority,  shall  levy  such  tax 
and  subscribe  to  such  corporation  the  amount  thereof,  to  be  deter- 
mined or  voted  for  at  any  such  election,  and  shall  issue  to  said 
corporation  their  bonds,  tor  such  amount,  drawing  ten  per  cent 
interest  per  annum,  and  payable  in  not  less  than  one  nor  more  than 
ten  years.  The  said  bonds,  when  issued,  are  to  be  irrevocable,  and 
negotiable  and  payable  as  in  section  8,  as  aforesaid. 

''Sec.  11.  Ii  any  county,  city,  village  or  township  shall  sub- 
scribe to  said  capital  stock,  under  the  provisions  of  this  Act,  and 
shall  issue  their  bonds,  said  bonds  shall  be  in  full  payment  of  their 
subscriptions;  and  the  supervisors  of  said  townships,  or  county 
court  of  such  county,  and  the  corporate  authority  of  such  city^ 
village  or  town,  shall  annually  appoint  some  suitable  person  to  re- 
present and  vote  upon  the  stock  so  subscribed  and  levied  as  afore- 
said. 

"Sbo.  19.  The  several  counties,  cities,  villages,  incorporated 
towns,  and  the  several  towns  or  townships  in  counties  having  town- 
ship organization  through  or  near  which  said  railroad  ^all  be 
located,  are  hereby  empowered  to  make  donations,  and  to  issue 
bonds  for  the  same  in  the  manner  hereinbefore  provided  to  said 
railroad,  for  the  construction  and  completion  of  the  same." 

The  chief  diflSculty  in  this  case  has  been  encountered  in  our 
efforts  to  arrive  at  a  satisfactory  construction  of  these  several  sec- 
tions of  the  company's  charter.  It  will  be  perceived  that  all  these 
sections,  except  the  19th,  have  exclusive  reference  to  subscriptions, 
yet  as  donations  are  required  by  the  19th  section  to  be  made  in  the 
same  manner  subscriptions  are,  it  is  important  to  ascertain  the  trae 
construction  of  those  sections  which  nave  exclusive  reference  to 
subscriptions.  Counsel  seem  to  substantially  agree  that  the  act 
contemplates  two  classes  of  subscriptions — one  where  the  entire 
amount  of  the  subscription  is  to  be  raised  in  money  by  immediate 
taxation,  and  to  be  paid  in  cash  at  the  time  the  subscription  is 
made ;  and  the  other  where  the  payment  is  to  be  made  in  bonds. 

While  there  are  certain  expressions  to  be  found  in  some  of  the 
sections,  particularly  the  8th,  which,  if  taken  in  a  literal  sense  in 
the  order  in  which  they  occur,  would  perhaps  justify  this  conclu- 
sion, yet  upon  a  careful  consideration  of  all  the  provisions  of  the 
act  bearing  upon  the  question,  we  are  unable  to  concur  in  the  con- 
clusion reached  by  counsel.  We  are  inclined  to  the  opinion  that 
these  sections  of  the  charter,  having  exclusive  reference  to  subscrip- 
tions when  considered  as  a  whole,  only  contemplate  and  provide 
for  subscriptions  payable  in  the  first  instance  in  bonds,  and  to  be 
ultimately  discharged  by  the  levy  of  a  tax  for  that  purpose.  It  is 
difficult  to  see  how  the  10th  section  can  be  reconciled  with  any 
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other  view.  It  declares  in  gnbstance  that  if  a  majority  of  the 
voters  voting  at  snch  election  shall  be  in  favor  of  such  subscription 
and  tax  for  the  payment  thereof,  it  shall  be  the  duty  of  the 
corporation  to  levy  the  tax,  make  the  subscription,  and  issue  to  the 
company  bonds  for  the  amount  thereof. 

The  expression,  ^^such  subscription  and  tax  for  the  payment 
thereof,"  evidently  refers  to  the  same  subscription  and  tax  men- 
tioned in  the  8th  and  9th  sections,  for  it  could  refer  to  nothing 
else.  And  it  must  be  conceded  that  the  subscription  thus  referred 
to  is,  by  the  10th  section,  made  payable  in  bonds  to  be  ultimately 
discharged  by  taxation. 

The  substance  of  these  sections,  stated  in  a  few  words,  as  we 
understand  them,  seems  to  be  this :  The  8th  section  is  a  simple 
grant  of  power  to  make  subscriptions,  issue  bonds,  and  levy  the 
requisite  tax  to  pay  them,  upon  a  vote  authorizing  the  same.     The 
9th  section  prescribes  the  manner  of  calling  and  holding  the  elec- 
tion.    The  10th  section  requires  the  corporate  authorities,  upon  an 
affirmative  vote,  to  issue  tne  bonds,  make  the  subscription,  and 
levy  the  necessary  tax  to  pay  the  same.     The  11th  section  declares 
that  where  a  subscription  has  beem  made,  the  bonds  delivered  in 
pursuance  thereof  shall  be  deemed  full  payment  for  the  purpose  of 
giving  the  municipality  the  right  to  vote  upon  its  stock  as  other 
stockholders. 

In  stating  what  we  regard  as  the  substance  and  effect  of  these 
sections  of  the  charter,  of  course  we  do  not  pretend  to  give  the 
language  or  follow  the  order  of  the  various  provisions  contained  in 
them.  But  whether  the  construction  we  are  inclined  to  give  to 
these  sections,  with  respect  to  whether  one  or  two  kinds  of  sub- 
ficriptions  are  provided,  we  do  not  deem  very  material 

It  is  claimed  by  appellants  that  where  it  is  proposed  to  subscribe 
to  the  capitid  stock  of  the  company  under  the  provisions  of  these 
sections,  the  application  to  the  clerk  to  call  an  election  must  require 
a  vote  not  only  upon  the  question  of  subscription  to  the  stock,  but 
also  upon  the  question  oi  levying  a  tax  to  pay  the  same ;  that 
these  are  distinct,  though  dependent,  propositions,  and  unless  the 
application  requires  both  to  be  submitted  at  the  election,  the  clerk 
is  not  authorized  to  call  one  at  all. 

In  like  manner  it  is  claimed  that  if  it  is  desired  to  make  a  dona- 
tion of  bonds,  the  application  must  re(]^uire  an  election  called  to 
determine  both  the  question  of  donatmg  the  bonds,  and  also  of 
levying  a  tax  to  pay  them ;  otherwise  the  call  of  the  election  will 
be  unwarranted,  and  the  election  itself,  and  all  proceedings  under 
it,  void. 

The  legislature  evidently  did  not,  in  either  case,  intend  to  sub- 
ject the  tax-payers  of  these  municipalities  to  the  burden  which  the 
levy  and  collection  of  the  required  tax  would  impose  without  their 
assent  clearly  expressed  through  an  election  properly  called  and 
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^^Seo.  10.  If  the  majoritj  of  voters  voting  at  such  electioD 
shall  be  in  favor  of  each  subscription  and  tax  for  the  payment 
thereof,  then  such  county,  city,  incorporated  village,  or  town  or 
township,  by  its  proper  corporate  authority,  shall  levy  such  tax 
and  subscribe  to  such  corporation  the  amount  thereof,  to  be  deter- 
mined or  voted  for  at  any  such  election,  and  shall  issue  to  said 
corporation  their  bonds,  for  such  amount,  drawing  ten  per  cent 
interest  per  annum,  and  payable  in  not  less  than  one  nor  more  than 
ten  years.  The  said  bonds,  when  issued,  are  to  be  irrevocable,  and 
negotiable  and  payable  as  in  section  8,  as  aforesaid. 

"Seo.  11.  Ii  any  county,  city,  village  or  township  shall  sub- 
scribe to  said  capital  stock,  under  the  provisions  of  this  Act,  and 
shall  issue  their  bonds,  said  bonds  shall  be  in  full  payment  of  their 
subscriptions;  and  the  supervisors  of  said  townships,  or  county 
court  of  such  county,  and  the  corporate  autiiority  of  such  city, 
village  or  town,  shall  annually  appoint  some  suitable  person  to  re- 
present and  vote  upon  the  stock  so  subscribed  and  levied  as  afore- 
said. 

"Sec.  19.  The  several  counties,  cities,  villages,  incorporated 
towns,  and  the  several  towns  or  townships  in  counties  having  town- 
ship organization  through  or  near  wnich  said  railroad  ^all  be 
located,  are  hereby  empowered  to  make  donations,  and  to  issue 
bonds  for  the  same  in  tlie  manner  hereinbefore  provided  to  said 
railroad^  for  the  construction  and  completion  of  the  same." 

The  chief  difficulty  in  this  case  has  been  encountered  in  onr 
efforts  to  arrive  at  a  satisfactory  construction  of  these  several  sec- 
tions of  the  company's  charter.  It  will  be  perceived  that  all  these 
sections,  except  the  19th,  have  exclusive  reference  to  subscriptions, 
yet  as  donations  are  re(^uired  by  the  19th  section  to  be  made  in  the 
same  manner  subscriptions  are,  it  is  important  to  ascertain  the  trae 
construction  of  those  sections  which  nave  exclusive  reference  to 
subscriptions.  Counsel  seem  to  substantially  agree  that  the  act 
contemplates  two  classes  of  subscriptions — one  where  the  entire 
amount  of  the  subscription  is  to  be  raised  in  money  by  immediate 
taxation,  and  to  be  paid  in  cash  at  the  time  the  subscription  is 
made ;  and  the  other  where  the  payment  is  to  be  made  in  bonds. 

While  there  are  certain  expressions  to  be  found  in  some  of  the 
sections,  particularly  the  8th,  which,  if  taken  in  a  literal  sense  in 
the  order  in  which  they  occur,  would  perhaps  justify  this  conclu- 
sion, yet  upon  a  careful  consideration  of  all  the  provisions  of  the 
act  bearing  upon  the  question,  we  are  unable  to  concur  in  the  con- 
clusion reached  by  counsel.  We  are  inclined  to  the  opinion  that 
these  sections  of  the  charter,  having  exclusive  reference  to  subscrip- 
tions when  considered  as  a  whole,  only  contemplate  and  provide 
for  subscriptions  payable  in  the  first  instance  in  bonds,  and  to  be 
ultimately  discharged  by  the  levy  of  a  tax  for  that  purpose.  It  is 
difficult  to  see  how  the  10th  section  can  be  reconciled  with  any 
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other  view.  It  declares  in  gnbstance  that  if  a  majority  of  the 
voters  Totiiig  at  such  election  shall  be  in  favor  of  such  sat^ription 
and  tax  for  the  payment  thereof,  it  shall  be  the  dnty  ol  the 
corporation  to  levy  the  tax,  make  the  subscription,  and  issue  to  the 
company  bonds  for  the  amount  thereof. 

Tne  expression,  ^^such  subscription  and  tax  for  the  payment 
thereof,"  evidently  refers  to  the  same  subscription  and  tax  men- 
tioned in  the  8th  and  9th  sections,  for  it  could  refer  to  nothing? 
else.  And  it  must  be  conceded  that  the  subscription  thus  referred 
to  is,  by  the  10th  section,  made  payable  in  bonds  to  be  ultimately 
discharged  by  taxation. 

The  substance  of  these  sections,  stated  in  a  few  words,  as  we 
understand  them,  seems  to  be  this :  The  8th  section  is  a  simple 
grant  of  power  to  make  subscriptions,  issue  bonds,  and  levy  the 
requisite  tax  to  pay  them,  upon  a  vote  authorizing  the  same.     The 
9th  section  prescribes  the  manner  of  calling  and  holding  the  elec- 
tion.   The  10th  section  requires  the  corporate  authorities,  upon  an 
affirmative  vote,  to  issue  tne  bonds,  make  the  subscription,  and 
levy  the  necessary  tax  to  pay  the  same.     The  11th  section  declares 
that  where  a  subscription  has  beem  made,  the  bonds  delivered  in 
pursuance  thereof  shall  be  deemed  full  payment  for  the  purpose  of 
giving  the  municipality  the  right  to  vote  upon  its  stock  as  other 
stockholders. 

In  stating  what  we  regard  as  the  substance  and  effect  of  these 
sections  of  the  charter,  of  course  we  do  not  pretend  to  give  the 
language  or  follow  the  order  of  the  various  provisions  contained  in 
ihem.  But  whether  the  construction  we  are  inclined  to  give  to 
these  sections,  with  respect  to  whether  one  or  two  kinds  of  sub- 
scriptions are  provided,  we  do  not  deem  very  materiaL 

It  is  claimed  by  appellants  that  where  it  is  proposed  to  subscribe 
to  the  capital  stock  of  the  company  under  the  provisions  of  these 
sections,  the  application  to  the  clerk  to  call  an  election  must  require 
a  vote  not  only  upon  the  question  of  subscription  to  the  stock,  but 
also  upon  the  question  ox  levying  a  tax  to  pay  the  same ;  that 
these  are  distinct,  though  dependent,  propositions,  and  unless  the 
application  requires  both  to  be  submitted  at  the  election,  the  clerk 
is  not  authorized  to  call  one  at  all. 

In  like  manner  it  is  claimed  that  if  it  is  desired  to  make  a  dona- 
tion of  bonds,  the  application  must  recjuire  an  election  called  to 
determine  both  the  question  of  donating  the  bonds,  and  also  of 
levying  a  tax  to  pay  tnem :  otherwise  the  call  of  the  election  will 
be  unwarranted,  and  the  election  itself,  and  all  proceedings  under 
it,  void. 

The  legislature  evi&ently  did  not,  in  either  case,  intend  to  sub- 
lect  the  tax-payers  of  these  municipalities  to  the  burden  which  the 
fevy  and  collection  of  the  required  tax  would  impose  without  their 
assent  clearly  expressed  through  an  election  properly  called  and 
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held  for  that  purpose.  Yet  in  determining  whether  this  assent 
has  been  given  in  the  case  before  ns  we  must  look  to  the 
substance  rather  than  the  form  of  the  le^slative  provisions  we 
have  been  considering,  and  the  action  which  has  been  taken  under 
them.  It  is  conceded  that  at  the  election  under  which  the  bonds 
in  question  were  issued,  no  formal  proposition  with  reference  to- 
the  levy  of  a  tax  for  their  payment  was  submitted  or  voted  upon,, 
nor  was  there  anything  in  the  application  requiring  it.  The  appli- 
cation to  the  clerk  required  him  ''  to  call  an  election  in  said  town- 
ship of  Prairie  to  determine  the  wishes  of  the  legal  voters  of  the 
township  in  reference  to  said  township's  donating  forty  thousand 
dollars  in  its  bonds  to  aid  in  the  construction  of  the  Bloomington 
a!id  Ohio  River  R.  R."  An  election  was  called  in  pursuance 
of  the  application,  at  which  the  above  proposition  was  submitted 
and  voted  upon  by  the  legal  voters  of  the  township^ninety  vot^ 
being  cast  for  donation,  and  none  against  it.  The  bonds  were 
accordingly  issued,  and  they  are  now  outstanding  in  the  hands  of 
innocent  holders,  and  it  is  objected  they  are  void,  for  the  reason 
no  formal  proposition  authorizing  the  levy  of  a  tax  was  submitted 
or  voted  upon  at  the  same  time  the  bonds  themselves  were  voted. 

Whatever  may  be  the  rule  with  respect  to  subscriptions,  it  is 
dear  that  so  far  as  donations  are  concerned  there  is  no  express 
provision  of  the  act  that  required  the  proposition  in  question  to  be 
submitted  or  voted  upon. 

The  conclusion  that  the  act  required  it  is  only  reached  by  a 
process  of  reasoning  or  by  a  mere  inference.  The  act  clearly  em- 
powered the  township  to  make  the  donation  of  its  bonds  upon  a 
vote  authorizing  it ;  and  inasmuch  as  the  same  power  which  author- 
ized the  issuing  and  donation  of  these  bonds  also  imposed  the  obli^- 
tion  of  paying  them,  and  this  could  only  be  done  by  the  exerciee 
of  the  taxing  power,  we  are  of  opinion  it  is  but  just  and  reasonable 
to  hold  that  the  people  of  the  township,  by  votmg  the  donation  of 
the  bonds,  impliedly  voted  for  the  lev^  of  the  requisite  tax  to  pay 
them  whenever  it  should  be  required  lor  that  purpose,  and  this,  we- 
think,  was  all  the  act  required. 

We  do  not  understand  that  the  act  contemplates  the  immediate 
levy  of  a  gross  sum  of  money  sufficient  to  pay  the  bonds ;  but,  on: 
the  contrary,  it  was  intended  that  a  tax  should  be  levied  from 
time  to  time  to  meet  the  interest  and  principal  of  the  bonds  as  the: 
same  respectively  matured. 

It  is  also  objected  that  the  election  was  not  conducted  by  the* 
proper  officials,  and  that  the  notice  of  the  election  is  not  suffi- 
cient ;  that  the  proofs  show  that  there  were  but  three  notices  posted 
up  in  the  township,  whereas  the  law  required  five ;  and  also,  at 
least  one  insertion  of  the  notice  in  a  newspaper  published  in  the* 
township.  This  objection  is  based  upon  the  hypothesis  that  the^ 
election  should  have  been  conducted  as  if  held  at  a  special  town 
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meetmg,  and  that  the  notice  required  by  the  9th  section  of  the 
Gompany's  charter  is  the  same  as  that  required  for  special  town  ^ 
meetinm.  By  the  term  ^^  annual  meetings,"  as  there  used,  we  do ' 
not  understand  the  le^lature  meant  town  meetings ;  but  are  of 
opinion  that  it  is  used  m  the  sense  of  '^  general  elections,"  and  was 
80  intended,  and  if  so,  the  notice  under  the  general  election  law 
was  sufficient,  and  so  we  regard  it. 

It  is  further  objected  that  the  proofs  of  the  election,  returns,  etc., 
are  insufficient ;  that  they  were  only  provable  by  record  evidence, 
and  that  no  such  evidence  was  ]^roduced.  We  do  not  think  this 
objection  is  well  taken.  The  evidence  respecting  the  calling  and 
holding  the  election  and  the  returns  was  competent,  and  satisfac- 
torily Slows  that  everything  was  done  substantially  as  required  by 
law. 

It  is  further  urged  that  the  bonds  were  not  executed  by  the 
"corporate  authorities,"  as  required  by  the  act  under  which  they 
were  issued.  While  the  expression,  corporate  authorities,  does  not 
ordinarily  in  its  application  to  townships  signify  the  supervisor  and 
town  derk,  yet  we  have  no  doubt  of  its  being  used  in  that  sense 
in  the  act  in  question. 

Upon  the  whole,  we  are  of  opinion  that  the  bonds  in  question 
were  properly  issued,  and  that  they  are  binding  obligations  upon 
the  township.  It  remains  therefore  only  to  inquire  wnether  they 
were  entitled  to  be  registered  under  the  act  of  the  16th  of  April, 
1869.  If  so,  the  tax  in  question  was  properly  levied  by  the  auditor ; 
otherwise  it  was  not,  ana  should  have  been  enjoined.  Before  rail- 
road aid  bonds  can  be  properly  registered  under  the  above  act,  it 
most  appear  that  they  were  issued  in  pursuance  of  a  vote  of  a  ma- 
iority  of  the  legal  voters  living  in  the  municipality  issuing  them. 
When  once  registered,  the  presumption  is  they  were  rightfully 
iBgistered,  and  the  burden  oi  establishing  the  contrary  rests  upon 
the  party  affirming  it. 

It  is  well  settled  by  the  decisions  of  this  court  that  where  a  ma- 
jority of  those  voting  at  an  election  of  the .  kind  vote  in  favor  of 
subscription  or  donation,  as  the  case  may  be,  for  the  purposes  of 
registration,  it  will  be  presumed  that  such  majority  so  voting  is  a 
majority  of  all  the  legal  voters  living  in  the  municipality  at  the 
time  of  the  election ;  and  where,  in  such  case,  the  autnorities,  act- 
mg  upon  such  presumption,  have  admitted  the  bonds  to  registra- 
tion, and  the  municipality  issuing  them  has,  as  in  this  case,  treated 
fliem  as  properly  registered  by  paying  previous  taxes  levied  by  the 
auditor  for  the  liquidation  of  accruing  mterest,  and  the  bonds  thus 
jegistered  have  passed  into  the  hands  of  innocent  holders,  nothing 
but  the  clearest  and  most  satisfactory  proof  will  authorize  a  court 
to  enjoin  the  collection  of  a  tax  levied  by  the  auditor  on  account 
of  such  bonds,  on  the  alleged  ground  that  the  majority  voting  for 
BQch  subscription  or  donation  was  not  a  majority  of  the  legal  voters* 
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In  this  case,  as  already  observed,  there  were  ninety  votes  cast  in 
favor  of  donation  and  none  against  it.  With  a  view  of  overcom- 
ing the  presumption  that  the  electors  casting  these  ninety  votes 
were  a  majority  of  all  the  legal  voters  in  the  township  at  the  time 
of  the  election,  several  witnesses  were  introduced  on  behalf  of 
appellants,  who  testified  that  they  had  carefully  gone  over  the  poll 
books  of  the  general  election  of  1868,  in  that  township,  and  that 
it  appeared  from  them  that  193  votes  were  cast  at  that  time,  and 
that  m  the  opinion  of  the  witnesses  the  population  of  the  township 
had  been  on  the  increase  ever  since.  Moreover,  that  witnesses 
knew  of  a  number  of  legal  voters  in  the  township  at  the  time  of 
the  election  in  1868  who  did  not  vote,  which,  if  added  to  the  num- 
ber voting  would  make  two  hundred  or  over  at  that  time;  and  in 
the  opinion  of  witnesses  there  were  fully  two  hundred  legal  voters 
in  the  township  at  the  time  of  voting  upon  the  question  of  dona- 
tion on  the  lOtli  of  December,  1869. 

This  is  the  substance  of  all  the  evidence  bearing  on  the  question; 
and  it  may  all  be  true,  and  yet  it  falls  far  short  of  establishing  the 
proposition  for  which  it  is  offered.  Unless  the  election  at  the 
time  furnishes  the  test,  how  is  it  to  be  determined  ?  Surely,  the 
presumption  arising  from  the  vote  actually  cast  cannot  be  over- 
come by  mere  opinions  of  witnesses.  Nor  does  it  necessarily  fol- 
low because  there  were  two  hundred  voters  in  the  township  in  1868 
there  must  therefore  have  been  that  number  in  it  in  1869. 

The  rule  laid  down  by  this  court  in  Melvin  et  al.  v.  Lisenby  et 
al.,  72  111.  63,  is  conclusive  upon  this  question.  In  that  case  the 
register  for  the  election  at  wiiich  the  subscription  was  voted  con- 
tained 3267  names,  which  had  been  placed  on  the  list  as  legal 
voters,  and  which  w^aa  more  than  double  the  number  of  votes  cast 
for  subscription;  nevertheless  it  was  held,  inasmuch  as  a  majority 
of  those  voting  at  the  election  had  voted  in  favor  of  subscription, 
the  presumption  arising  therefrom  could  not  be  overcome  by  the 
registry  list,  and  the  registration  of  the  bonds  in  that  case  was  sus- 
tained. In  this  connection,  see  also  People  ex  reL  v.  Wartield,  20 
111.159. 

It  is  also  claimed  that  the  bonds  in  question  were  never  deliv- 
ered  to  the  Bloomington  and  Ohio  River  K.  R.  Co.,  but  were  de- 
livered to  the  Chicago  and  Paducah  R.  R.  Co.  The  facts  are  that 
these  bonds  as  voted  are  payable  to  the  former  company.  They 
were  handed  over  by  the  agents  of  the  township  to  P.  iJ.  Shum- 
way,  who  at  the  time  was  secretary  of  the  latter  company.  Shum- 
way,  in  the  receipt  executed  for  them,  professes  to  act  on  behalf  of 
the  Bloomington  and  Ohio  River  R.  11.  Co.,  as  well  as  his  own 
company,  and  there  is  nothing  in  the  record  to  show  he  was  not 
authorized  to  do  so.  But  even  if  it  were  admitted  there  was  an 
improper  delivery  of  them,  by  means  of  which  they  passed  into 
the  hands  of  innocent  holders,  we  are  not  prepared  to  hold  that  the 
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bonds  would  be  void  in  their  hands.  There  was  ample  authority 
dfor  issuing  them ;  they  were  executed  in  the  proper  form,  and 
made  payable  to  the  proper  party,  and  there  was  nothing  pertain- 
ing to  them  or  could  have  been  ascertained  from  the  record  that 
^would  have  indicated  that  they  had  been  delivered  to  one  not  en- 
titled to  receive  them,  and  certainly,  under  such  circumstances,  it 
would  be  great  injustice  to  the  present  owners  to  hold  them  invalid. 

Upon  tlie  whole,  we  are  of  opinion  that  the  decree  of  the  circuit 
^court  is  right,  and  it  is  therefore  affirmed. 

Decree  affirmed. 

Scott,  J.:  I  do  not  concur  in  this  opinion. 

Mr.  Chief  Justice  Dioket,  dissenting : 

I  think  a  fair  construction  of  sections  8,  9,  and  10  leads  to  the 
conclusion  that  it  is  essential  to  the  authority  to  issue  bonds  that 
the  people  should  vote  upon  a  proposition,  not  only  to  make  the 
snl^cription  or  issue  bonc^,  but  to  levy  a  tax.  I  think  it  essential 
to  the  power  that  the  submission  tp  the  voters  should,  in  some  form, 
present  directly  to  the  voters  the  qiiestion  as  to  levying  a  tax.  It 
IS  said  this  was  impliedly  done  by  submitting  the  question  of  mak- 
ing the  donation  in  bonds.  This  is  not  enough.  It  seems  to  me 
to  override  and  abolish  a  part  of  the  statute  or  charter  conferring 
the  supposed  power. 

When  stripped  of  words  not  affecting  this  question,  the  words 
^f  the  charter  are  as  follows : 

"Sec.  8.  The  several  townships  are  hereby  authorized  to  raise 
money  to  be  levied  upon  aU  the  real  and  personal  property  in  the 
said  several  •  .  .  townships,  and  to  subscribe  the  same  to  the 
stock  of  said  corporation,  for  tne  purpose  of  aiding  in  the  construo- 
tion  and  completion  of  said  road ;  and  the  said  several  townships 
are  further  authorized  to  issue  bonds,  etc.;  Provided,  that  no  sub- 
scription shall  be  made,  or  no  tax  shall  be  levied,  until  the  same 
shall  be  voted  for,  as  hereinafter  provided. 

*'  Sec.  9.  Whenever  25  voters  of  any  such  township  shall  make  a 
written  application  to  the  clerk  thereof,  requiring  an  election  to 
determine  whether  such  subscription  shall  be  made  and  such  tax 
levied,  specifying  in  such  application  the  amount,  such  -clerk  shall 
file  such  application  and  give  notice  for  an  election  to  be  held,  etc. 

"Sec.  10.  If  the  majority  at  such  election  shall  be  in  favor  of 
fiuch  subscription  and  tax  for  the  payment  thereof,  then  such  town- 
ship shall  levy  such  tax  and  subscribe  to  such  corporation  the 
amount  thereof,  to  be  determined  or  voted  for  at  any  such  election, 
^d  shall  issue  to  said  corporation  bonds  for  such  amount,  payable 
not  less  than  one  year  nor  more  than  ten  years. 

"  Sec.  19.  The  several  townships  are  empowered  to  make  dona- 
tions and  to  issue  bonds  for  the  same,  in  the  manner  hereinbefore 
provided,  to  said  railroad." 


^ 
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These  enacting  words  contain  all  the  legislative  authority  for  the 
making  the  supposed  bonds.    As  to  donations,  we  look  first  to  sec- 
tion 19,  which  provides  that  such  townships  "  are  empowered  to 
make  donations  and  to  issue  bonds  for  the  same,  to  this  railroad 
company,  in  the  manner  hereinbefore  provided.'*     We  find  notliing 
in  the  former  part  of  the  act  in  relation  to  donations ;  hence,  strictly 
and  literally,  tliere  is  no  power  (which  can  lawfully  be  exercised) 
expressly  given  to  make  donations ;  for  the  words  granting  the 
power  expressly  limit  its  exercise  to  "  the  manner  provided,"  and 
if  no  manner  be  provided  the  power  cannot  be  exercised.     By 
necessary  implication  we  construe  these  words  to  have  reference  to 
the  manner  of  exercising  like  powers  in  the  act  in  relation  to  sub- 
scription to  the  stock.    1  therefore  see  no  propriety  in  the  sugges- 
tion that  the  limitations  on  the  exercise  of  the  power  are  less  ^'  ex- 
press" as  to  donations  than  they  are  as  to  subscriptions.     The  words 
of  the  statute  give  no  sanction  to  the  suggestion,  and  it  cannot  be 
supposed  that  the  legislature  intended  tnat  the  safeguards  against 
improvident  donations  should  be  less  tJian  those  provided  against  the 
maldng  of  improvident  subscriptions.     I  think  donations  and  sub- 
scriptions are  authorized  to  be  made  upon  the  same  conditions,  and 
these  conditions  are  express  as  to  both,  otherwise  no  lawful  dona- 
tion can  be  made. 

I  agree  with  my  brethren,  that  taking  sections  8,  9,  and  10  to- 
gether, provide  only  for  subscriptions  pavable  in  the  first  instance 
in  bonds,  and  to  be  ultimately  discharged  by  the  levy  of  a  tax  for 
that  purpose. 

Keeping  this  thought  in  view,  when  we  read  again  the  statute 
to  find  the  conditions  on  which  the  power  is  alone  given,  we  find 
that  the  making  the  subscription  and  the  imposing  the  tax  ar& 
treated,  all  through  the  act,  as  two  independent  and  distinct  thin^ 
Power  is  given,  upon  certain  conditions,  in  section  8,  "  to  raise 
money  to  be  levied  "  'and  "  to  subscribe  the  same."  This  indicates 
that  the  amount  to  be  levied  must  be  fixed  before  any  subscription 
shall  be  made.  The  amount  of  the  subscription  is  limited  in  terms 
in  that  section  to  "  the  same," — that  is,  to  the  amount  "  to  be 
levied."  In  the  limitation  upon  this  power  in  the  last  clause  oi 
this  same  section  8,  the  making  of  the  subscription  and  the  levy  of 
the  tax  are  treated  as  different  things.  It  is  tnere  said  no  subscrip- 
tion shall  be  made,  or  no  tax  shall  be  levied,  until  the  same  shall  be 
voted  for.  Does  not  this  expressly  require  a  vote  for  the  tax  be* 
fore  it  can  be  levied  {  But  it  is  said,  by  voting  to  donate  bonds 
the  tax  was  impliedly  voted  for.  This  will  not  do ;  for  the  act 
says,  "  no  tax  shall  be  levied  until  the  same  shall  be  voted  for,  as 
hereinafter  provided."  The  language  is  not  until  the  same  shall 
be  voted  for  directly  or  "impliedly."  We  find  nothing  in  the  act 
suggesting  an  election  or  vote  by  implication.  When  we  look  into- 
section  9,  to  learn  what  is  the  mode  referred  to  and  required  by 
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tho  words  "  as  hereinafter  provided,"  we  find  the  application  for 
the  election  mnst  be  for  "  an  election  to  determine  wnether  such 
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following:  1st,  to  "levy  such  tax  ;"  2d,t( 
thereof  '^(that  is,  the  amount  of  the  tax) ; 


subscription  shall  be  made  and  such  tax  levied" — specifying 
in  such  application  the  amount  of  the  same.  The  words,  ^'  the 
same,"  here  plainly  relate  to  the  tax  to  be  levied,  as  much  as  to  tho 
subscription  to  be  made.  The  question  whether  such  subscription 
shall  be  made,  and  also  the  question  whether  such  tax  shall  be 
levied,  are  both  required  to  be  submitted. 

A^in,  section  10  requires  that  a  majoiity  shall  be  cast,  at  such 
election,  "  in  favor  of  such  subscription  and  tax  for  the  payment 
thereof,"  before  authority  or  power  is  given  to  levy  such  tax,  sub- 
scribe the  amonnt  thereof  and  issue  bonds  for  such  amount. 

Here  are  three  things  to  be  done — ^where  the  proper  election  has 
been  held  with  favorable  result — and  they  are  stated  in  the  order 

"to  subscribe  "  the  amount 

and  3d,  to  "  issue  bonds 

for  such  amount." 

It  will  be  observed  the  statute  says  nothing  about  a  vote  for  or 
against  issuing  bonds.    The  authority  is  by  an  election  to  determine 
Aether  such  subscription  shall  be  made,  and  such  tax  levied,  as 
may  have  been  stated  in  the  application  of  25  voters,  specifying  tho 
amount ;  and  also  it  will  be  observed  that  the  grant  of  general 
power  in  section  8,  the  mode  of  exercising  which  is  provided  in 
sections  9  and  10,  is,  1st,  to  raise  the  money  by  a  levy  of  a  tax,  and 
then  to  subscribe  the  same.-    There  might  be  a  vote  for  taxation 
and  no  vote  for  subscription ;  so  there  may  be  a  vote  for  subscrip- 
tion and  no  vote  for  a  tax.    No  authority  is  given  to  issue  bonds 
without  a  vote  for  both.    When  the  necessary  vote  for  taxation 
and  also  for  subscription  have  been  hafl  the  law  gives  power  to 
issne  the  bonds,  but  does  not  require  a  vote  that  bonds  shall  issue. 
We  have  no  warrant  for  substituting  a  vote  that  bonds  shall  issue,, 
in  lieu  of  a  vote  that  a  specified  amount  of  tax  shall  be  levied. 

It  is  dear  to  my  mind  that  it  was  intended  that  no  power  to 
charge  the  town  was  to  be  exercised  until  the  majority  of  tne  voters 
had  distinctly  voted  their  willingness  to  be  taxed  the  necessary 
amount.  The  provisions  require,  in  my  judgment,  that  the  atten- 
tion of  the  voters  should  be  distinctly  called  to  the  fact  that,  if  the 
vote  was  for  the  proceeding,  a  tax  would  be  levied,  and  that  tho 
amount  of  the  tax  should  be  laid  before  them  in  the  application  for 
an  election. 

This  is  no  idle  provision  of  the  statute.  The  language  is  express 
and  plain,  and,  in  my  judgment,  ought  not  to  be  disre^rded.  Men 
^n  in  debt  heedlessly  and  without  carefully  considenng  how  soon 
mej  may  be  pressed  for  payment,  and  without  considering  well 
wi^ir  probable  means  of  payment.  The  law  required  that  tho 
amount  of  the  tax  necessary  for  this  adventure  should  be  specified, 
™t  the  voter  should  have  it  in  mind  when  he  voted  for  subscrip- 
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tion.  This  was  not  done ;  without  it  the  whole  proceeding  was,  in 
my  judgment,  ultra  vires.  This  is  a  donation, — a  thing  for  whidi 
the  town  gets  nothing.  These  people  never  did  vote  to  levy  this 
tax.  The  holders  of  the  bonds  were  bound  to  look  to  the  power, 
and  they  knew  the  burden  of  proving  the  power  rested  on  tnenx. 

See,  as  to  what  constitutes  a  majority  of  votes,  Louisville,  etc.,  R.  R.  Co. 
©.  Davidson  Co.,  1  Sneed,  637 ;  Bridgeport  f>.  Housatonic  R.  R.  Co. ,  15  Oonn. 
476;  Talbot  t>.  Dent,  9  B  Mon.  636;  Bassett  «.  Mayor,  37  Mo.  272;  Stat«  v. 
Binder,  88  Mo.  456  St.  Joseph  Township  v,  Rogers,  16  Wall.  664;  Reig«r  r. 
Beaufort,  70  N.  Car.  319  People  v.  Warfield,  20  III.  163;  People  t?.  Garner, 
47  111.  246;  People  v  Winant,  48  III.  263;  State  «.  Winkelmeir,  85  Mo.  103; 
Bayard  v.  Klinge,  16  Minn.  249 ;  Everett  v.  Smith,  22  Minn.  53 ;  Gillespie  «. 
Palmer,  20  Wis.  544;  Vicksburg  v.  Lombard,  61  Miss.  126;  Hawkins  v.  Car- 
roll  Co.,  50  Miss.  735.  As  to  submitting  the  proposition  to  levy  a  tax,  see 
McMillan  9.  Lee  Co.,  8  Iowa,  811. 


The  Town  of  Windsor 

V. 

Daniel  B.  Hallbtt. 

(97  lUinais  BeporU^  204.    N<mmber  26,  1880.) 

The  plea  of  non  est  factum,  in  an  action  of  assumpsit  brought  upon  interest 
coupons  attached  to  corporate  bonds,  is  not  a  proper  plea,  and  there  is 
no  error  in  striking  it  from  the  files. 

Where  all  of  the  evidence  is  admissible  under  the  general  issue,  that  could 
have  been  presented  under  special  pleas  to  which  a  demurrer  was  sus- 
tained, ana  such  evidence  was  so  admitted,  the  court  will  not  consider 
an  assignment  of  error  for  sustaining  the  demurrer. 

Under  sections  8,  9,  and  10  of  the  charter  of  the  Bloomington  and  Ohio  River 
R.  R.  Co.,  adopted  March  10,  1869,  power  was  conferred  on  towns  aloDg 
the  line  of  sucn  road  to  vote,  under  the  notices  therein  specified,  for  and 
against  the  issue  of  township  bonds  as  a  donation  in  aid  of  the  construc- 
tion of  its  road,  and  upon  a  vote  in  favor  of  the  same,  the  power  was 
conferred  to  issue  such  bonds. 

Under  a  law  providing  for  a  vote  whether  a  township  shall  issue  bonds  in  aid 
of  a  railroad,  which  requires  the  town  clerk,  upon  receiving  the  proper 
petition,  to  "immediately  give  the  notice  required  by  law  for  an  election," 
etc.,  it  was  Held  that  three  notices  were  all  that  were  required  to  be 
posted  of  the  time  and  place  of  the  election,  the  same  as  of  an  annual  town 
meeting,  and  not  five,  as  the  law  then  required  in  case  of  a  special  town 
meeting. 

Under  a  law  which  authorizes  the  ^^  proper  corporate  authorities**  of  a  town- 
ship to  issue  the  bonds  of  the  town  when  so  authorized  by  a  vote  of  the 
electors  at  an  election  called  for  that  purpose,  the  supervisor  and  town 
clerk  must  be  regarded  as  the  proper  corporate  authorities  for  the  issue 
and  delivery  of  the  bonds,  it  being  but  a  ministerial  act,  though  they 
are  not  such  for  the  purpose  of  creating  the  indebtedness.  There  is  a 
broad  difference  between  the  creation  of  a  debt  and  merely  executing  the 
evidence  of  it. 
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Afpbai«  from  the  Appellate  Cotirt  for  the  Third  District ; — heard 
in  that  cotirt  on  error  to  the  Circuit  Cotirt  of  Shelby  county ;  the 
Hon.  Chabi.£S  S.  Zake,  Judge,  presiding. 

Messrs.  Henry  &  Cook,  and  Mr.  T.  F.  Dove,  for  the  appellant. 

Messrs.  Thornton  &  Hamlin,  and  Messrs.  Moulton,  Chafee  &. 
Headen,  for  the  appellee. 

Walker,  J. — This  record  shows  that  the  township  of  Windsor 
in  Shelby  county,  in  this  State,  issued  its  bonds  to  the  amount  of 
$50,000  as  a  donation,  and  in  aid  of  the  construction  of  a  railroad 
passing  through  its  limits.     An  election  was  held,  in  pursuance  of 
notices  given,  on  the  7th  day  of  October,  1869,  to  determine 
whether  the  donation  should  be  made.     It  was  held  under  author- 
ity conferred  by  the  charter  of  the  Bloomington  and  Ohio  River 
R.  R-  Co.,  adopted  on  the  10th  day  of  the  previous  March.     The 
election  resulted  in  favor  of  the  donation,  and  the  supervisor  and 
town  clerk  issued  the  bonds,  with  interest  coupons  attached  there- 
to, and  this  suit  was  brought  on  ten  of  these  over-due  coupons, 
payable  on  the  1st  day  of  J  anuary,  1878,  they  being  for  the  sum 
of  one  hundred  dollars  each. 

The  action  was  assumpsit,  and  the  declaration  contained  a  count 
on  each  coupon.  The  defendant  filed  the  general  issue,  a  plea  of 
non  est  factum,  and  five  special  pleas.  Issue  was  joined  on  the 
general  issue,  and  the  plea  of  non  est  factum,  on  motion  of  the 
pkintifp,  was  stricken  from  tlie  files,  and  a  demurrer  was  sustained 
to  each  of  the  special  pleas.  The  defendant  abided  by  his  special 
pleas,  and  went  to  trial  on  the  general  issue,  and  there  was  a  find- 
ing and  recovery  for  the  plaintiff.  Defendant  thereupon  removed 
the  case  to  the  Appellate  Court,  where  the  judgment  of  the  Circuit 
Court  was  affirmed,  and  the  defendant  brings  tne  case  to  this  court, 
and  assigns  various  errors. 

The  plea  of  non  est  factum  was,  for  obvious  reasons,  an  improper 
plea  in  the  case,  and  there  was  no  error  in  striking  it  from  the  files. 
It  is  assigned  for  error  that  the  court  sustained  a  demurrer  to 
each  of  the  special  pleas.  We  deem  it  unnecessary  to  discuss  this 
assignment  of  error,  as  the  defendant,  on  the  trial  in  the  Circuit 
Court,  introduced  all  of  the  evidence  that  would  have  been  admis- 
sible had  any  of  the  special  pleas  been  found  to  be  good.  Some  of 
them,  if  not  all,  are  clearly  bad,  and,  if  any  are  good,  no  more  evi- 
dence would  have  been  heard  under  them  than  was  allowed  on  the 
Wal  under  the  general  issue.  The  defendant  has  therefore  suffered 
no  wrong,  even  if  the  court  erred  in  sustaining  the'demurrer.  All 
the  evidence  heard  was  admissible  under  that  issue,  and  pleading 
the  facts  rendered  it  no  more  admissible.  It  would  answer  no 
beneficial  purpose,  therefore,  to  discuss  this  assignment  of  error. 

Ve  will,  however,  proceed  to  the  consideration  of  such  of  the 
errors  assigned  as  seem  to  be  material  to  the  decision  of  the  case. 
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On  the  record  presented  from  the  Appellate  Court,  as  it  has,  by 
affirming  the  judgment,  found  the  facts,  we  can  only  consider 
questions  of  law,  the  statute  prohibiting  us  from  the  consideration 
and  settlement  of  controverted  facts  in  the  case. 

In  the  circuit  court,  one  of  the  controverted  facts  was  whether 
the  r^ad  was  completed  through  the  township,  and  the  other  con- 
ditions on  which  the  donation  was  voted  had  been  complied  with 
at  the  time  the  bonds  were  issued.  These  facts  were  found  for 
appellee.  It  was  also  a  controverted  question  whether  there  was 
a  proper  petition  presented  to  the  town  clerk  to  authorize  him  to 
call  an  election.  Whether  proper  notices  had  been  posted  of  the 
time  and  place  of  the  election  ;  whether  the  election  was  held,  the 
vote  duly  canvassed,  and  whether  a  majority  voted  for  donation, 
and  the  correct  result  announced,  were  all  controverted  questions 
aind  found  for  appellee.  So  was  the  controverted  question  whether 
the  supervisor  executed  and  delivered  the  bonds.  The  contro- 
verted fact  of  whether  the  bonds  were  delivered  in  escrow — ^upon 
condition  or  absolutely — was  found  against  appellant. 

It  is  claimed  that  the  circuit  court  erred  in  admitting  a  copy  of 
the  petition  presented  to  the  town  clerk,  copies  of  the  notices  of 
the  election,  given  and  posted  by  him,  of  the  tally  list,  and  the 
certificate  of  the  result  of  the  election  by  the  judges  and  clerks 
of  the  election,  and  of  an  affidavit  made  by  the  town  clerk  that 
he  had  posted  the  notices  for  thirty  days  before  the  election  in* 
three  of  the  most  public  places  in  the  township,  naming  them. 

It  is  insisted  that  a  proper  foundation  was  not  laid  to  admit  sec- 
ondary evidence,  and  the  originals  should  have  been  produced. 
We  think  a  sufficient  search  for  the  originals  was  proved,  to  show 
their  loss.  And  the  town  clerk  acting  at  the  time,  and  who  gave 
the  notices,  testified  that  he  had  copied  correctly  all  of  these 
papers  in  the  town  record  book  ;  that  he  had  given  the  notices  of 
which  they  were  the  originals.  The  identity  of  these  as  copies  of 
the  originals  was  proved  by  him,  and  they  were  properly  admitted 
in  evidence. 

But  it  is  urged  that  the  vote,  as  taken,  did  not  authorize  the 
bonds  to  issue.  It  is  not  contested  that  this  townfahip  was  author- 
ized by  the  charter  to  vote  the  donation,  but  it  is  contended  that 
the  authority  was  not  pursued,  and  the  non-conformity  to  the  re- 
quirements of  the  act  giving  the  power  was  such  as  to  render  the 
bonds  void. 

In  the  case  of  Town  of  Prairie  v.  Lloyd,  ante,  p.  58,  sections 
8,  9,  and  10  of  the  company's  charter  were  under  consideration 
for  construction.  After  a  careful  consideration  they  received  a 
construction.  It  therefore  becomes  unnecessary  to  repeat  the  rea- 
sons there  presented  for  the  conclusion  there  reached.  It  was 
there  held,  that  under  these  sections  there  was  power  conferred  on 
the  electors  of  the  town  to  vote,  under  the  notice  given,  for  and 
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againsj;  the  issne  of  snch  bonds,  and  that  when  the  vote  resulted 
in  favor  of  the  proposition,  the  vote  conferred,  under  these  sections, 
power  to  issue  the  bonds.  The  power  must  be  considered  as  exist- 
ing. This,  then,  disposes  of  the  question  whether  there  was  power 
to  vote  for  the  issue  of  bonds,  and  thus  bind  the  town  for  their 
^layment  when  properly  issued. 

It  is  urged  that  the  required  notice  was  not  given,  and  hence 
power  to  issue  the  bonds  was  not  conferred  by  the  vote.  Tlie 
ninth  section  of  the  charter  requires  the  town  clerk  to  give  "  the 
notice  required  by  law,"  and  he  only  posted  three  notices,  and  a« 
the  law  requires  five  to  be  posted  for  a  town  meeting,  that  this 
latter  number  was  essential.  We  cannot  yield  assent  to  this  propo- 
sition. The  charter  did  not  require  the  vote  to  be  taken  in  town 
meeting,  but  at  an  election  in  the  town.  The  language  is,  that 
the  town  clerk,  on  receiving  the  required  petition,  shall  "icnmedi- 
ately  give  the  notice  required  by  law  for  an  election  to  be  lield  by 
the  legal  voters  of  *  *  *  sucn  township,  at  the  usual  place  of 
holding  elections."  What  is  the  notice  required  bylaw?  The 
iifty-second  section  of  the  township  organization  law  requires  the 
town  clerk  to  give  ten  days'  notice  by  posting  printed  or  written 
notices  of  town  meetings  in  three  of  the  most  public  places  in  the 
township,  and  this  was  the  requirement  when  this  election  was 
held.  It  is  true,  the  eighth  section  of  article  4  of  the  act  of  1861 
required  notices  for  special  town  meetings  to  be  posted  in  five  of 
the  most  public  places  in  the  township.  The  law,  as  it  now  stands, 
requires  notices  to  be  posted  in  but  tnree  places,  for  either  general 
or  special  meetings.  We  are  unable  to  see  that  this  was  not  the 
notice  required  by  law.  It  was  not  for  a  town  meeting  of  either 
character,  but  was  for  an  election  to  be  conducted  as  other  elections. 
At  the  annual  meeting  an  election  is  held  for  officers  by  opening 
poll-books,  receiving  ballots,  making  tally  lists,  and  ascertaining 
and  certifying  who  is  elected.  And  this  was  for  an  election,  not 
of  officers,  but  to  determine  the  question  submitted  to  their  votes. 
The  ninth  section  of  the  charter  requires  an  election,  and  not  a 
town  meeting.  The  latter,  in  its  proper  sense,  is  not  an  election. 
It  is  a  meeting  for  the  transaction  of  the  business  of  the  town, 
the  adoption  of  by-laws,  and  other  matters  of  that  character.  But 
at  an  annual  town  meeting  those  engaged  in  it  hold  an  election, 
conducted  like  other  elections,  for  the  town  officers,  and  such  an 
election  was,  no  doubt,  contemplated  by  the  framert  of  the  ninth 
section;  and  the  nnml^er  of  notices  therefor  is  all  that  is  required 
by  the  charter.  Had  it  required  the  calling  of  a  special  town 
meeting,  then,  it  may  be,  five  notices  would  have  been  required, 
but  it  was  an  election  that  was  to  be  called. 

It  is  next  insisted  that  the  supervisor  and  town  clerk  do  not 

represent  the  corporate  authority  oi  the  township,  and  the  act  only 

•confers  the  power  on  the  "proper  corporate  authority."     The  ex- 


80  TOWN  OF  WINDSOB  V.  HALLETT. 

prefision  is  indefinite  when  applied  to  an  organized  township.  The 
township  organization  law  has  not  in  terms  declared  what  officers 
shall  represent  the  corporate  authority.  In  private  corporate 
bodies  the  president  is  the  head  of  the  corporation,  and  represents, 
its  authority  in  the  transaction  of  its  business  with  strangers  to 
the  organization.  So  the  supervisor  for  many  purposes  acts  as 
the  head  or  representative  oi  the  corporation.  The  voters,  per- 
haps, are  vestea  with  larger  powers  than  any  of  its  officers,  and 
tlie  same  is  true  of  the  board  of  directors  of  a  private  corpo- 
ration, and  yet  its  president  is  the  head  or  representative  officer. 

When  the  charter  was  passed  it  was  the  duty  of  the  supervisor,, 
when  the  corporation  was  sued,  to  attend  to  its  defence  and  report 
to  the  next  town  meeting;  when  the  town  meeting  directs  real 
estate  to  be  conveyed,  unless  some  other  person  is  designated  for 
the  purpose,  the  conveyance  shall  be  signed  by  the  supervisor  in 
his  official  capacity,  and  attested  by  the  town  clerk.  He  is  also 
empowered  and  it  is  made  his  duty  to  prosecute  for  penalties  and 
forfeitures  to  the  town.  In  suits  against  the  town  process  is  re- 
quired to  be  served  on  hiln.  Thus  it  is  seen  that  he  is  made,  in 
all  of  these,  and  it  may  be  other  matters,  the  head  or  representa- 
tive of  the  town.  And  above  all  he  is  the  representative  of  his. 
town  in  the  county  board,  and  entrusted  with  the  interests  of  his 
town  in  that  body.  We  may,  therefore,  conclude  that  he  was  the 
proper  corporate  authority  to  issue  the  bonds,  attested  by  the  town 
clerk,  as  it  was  but  a  ministerial  act  to  evidence  the  indebtedness- 
voted  by  the  electors. 

Again,  in  empowering  townships  to  incur  indebtedness,  and 
issue  evidence  thereof,  the  General  Assembly,  in  all  of  the  ffreat 
number  of  acts  passed  for  the  purpose,  where  the  officers  nave 
been  named  to  issue  the  bonds,  have  designated  the  supervisor  and 
town  clerk,  it  is  believed,  in  every  instance.  From  this  action  of 
the  General  Assembly  we  are  warranted  in  the  conclusion  that 
they  regarded  these  officers  as  the  proper  corporate  authority  to- 
perform  the  act.  This  is  almost  as  satisfactory  as  had  they  been 
specifically  declared  to  be  the  "  proper  corporate  authority.''  We 
niust,  therefore,  hold  that  these  bonds  were  issued  by  the  proper 
officera. 

This  question,  as  now  presented,  has  never  been  before  us  for 
determination.  And  what  has  been  said  as  to  village  authorities 
has  no  controlling  application  in  this  case.  Nor  does  the  fact  that 
it  has  been  held  that  they  are  not  the  authorities  the  constitution 
has  designated  to  incur  the  town  indebtedness  militate  against  the 
position  here  maintained.  There  is  a  broad  difference  between 
the  creation  of  a  debt  and  merely  executing  evidence  of  the  debt. 
Whilst  the  voters  of  a  town  can  alone  create  the  debt,  and  are  for 
that  purpose  the  town  authorities,  the  supervisor  and  town  clerk 
may  be  the  authorities  who  may  issue  the  bonds^  and  such  we 


TOWN  OF  WINDSOR  V.   HAL  LETT.  81 

think  is  the  fact.  In  one  or  two  cases  it  has  been  held  that  thej 
are  not  the  authorities  that  the  General  Assembly  may  authorize 
to  incur  a  debt,  but  we  have  not  held,  nor  did  we  intend  to  hold, 
thev  were  not  the  authorities  to  issue  town  bonds. 

In  those  cases  it  was  said  that  persons  not  elected  or  appointed 
by  the  voters  of  the  corporation  were  not  corporate  authorities 
within  the  provisions  oi  the  constitution.  These  officers  were 
elected  by  the  people,  and  are  corporate  authorities. 

It  is  also  urged  that,  as  this  donation  was  voted  before  the  adop< 
tion  of  the  constitution  of  1870,  under  the  decisions  of  this  court 
the  holders  of  the  bonds  issued  thereunder  after  that  instniment 
went  into  effect,  cannot  recover  imless  they  prove  this  election  to 
have  been  held  in  conformity  to  all  of  the  substantial  require- 
ments of  the  law  under  which  it  was  held.  Conceding  this  to  be 
trae  in  its  broadest  scope,  still  we  have  seen  all  of  these  require- 
ments were  found  by  the  circuit  court  to  have  been  performed, 
and  that  finding  has  been  affirmed  by  the  Appellate  Court.  And 
as  these  were  contested  facts  we  are  prohibited  from  re-examining 
them,  but  must  take  them  as  true. 

On  the  entire  record,  after  a  laborious  examination,  slightly 
aided  by  an  imperfect  abstract,  we  have  found  no  error  for  which 
the  judgment  of  the  Appellate  Court  should  be  reversed,  and  it 
must  be  affirmed. 

Judgment  affirmed. 

Dickey,  Ch.  J. — I  cannot  concur  in  this  decision.  Where  a 
defendant  has  interposed  a  special  plea  to  which  plaintiff  demurred, 
and  the  demurrer  has  been  sustained  and  the  defendant  abides  by 
his  special  plea, — and  where,  in  the  same  case,  under  an  issue 
formed  upon  the  plea  of  non-assumpsit,  proofs  are  heard  in  re- 
lation to  tne  same  facts  alleged  in  the  plea,  and  that  issue  is  found 
a^nst  defendant,  I  do  not  think  that  we  are  to  reject  the  confes- 
sion on  the  demurrer  by  plaintiff  that  the  facts  alleged  in  the 
special  plea  are  true.  If  tne  special  plea,  confessed  to  be  true, 
docs  present  a  good  defence  to  tne  action,  defendant  is  entitled  to 
judgment  in  bar  on  that  plea,  no  matter  what  proceedings  may  be 
nad  under  another  plea  in  the  same  case.  !Nor  do  I  concur  in 
the  construction  given  to  sections  8,  9,  and  10  of  the  I'ailroad  char- 
ter. My  views  on  that  subject  are  given  in  a  dissenting  opinion 
in  the  case  of  Town  of  Prairie  v.  Lloyd,  ante,  p.  58. 
8  A.  d;  £.  H  Gas.— 5 
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Eabteb 

V. 

Kebnochan. 

(108  United  States  Bep(nis,  562.     Oetdber  Term,  1880.) 

A  township  in  Illinois  and  a  taxpayer  thereof,  on  behalf  of  himself  and  other 
resident  taxpayers,  filed  their  bill  in  a  court  of  that  State  against  certain 
State,  county,  and  township  officers  and  the  **  unknown  oivners  and 
holders^'  of  certain  township  bonds,  each  payable  in  the  sum  of  $1,000. 
The  bill  prayed  for  an  injunction  to  restrain  the  levy  and  collection  of  a 
tax  to  pay  the  principal  of  the  bonds  or  any  interest  thereon.  A.,  a  citi- 
zen of  another  State,  was  the  owner  of  all  of  them.  Eeldj  that  be  was 
entitled,  under  the  act  of  March  3,  1875,  c.  137  (18  Stat.,  pt.  3,  p.  470), 
to  remove  the  suit  to  the  Circuit  Court  of  the  United  States. 

A  decree  was  rendered  by  the  State  court  against  A.  by  default,  although  he 
was  not  summoned,  nor  served  with  a  copy  of  the  bill  or  any  notice  of 
the  pendency  of  the  suit.  On  his  application  within  the  prescribed 
period  the  decree  was  set  aside,  and  he  thereupon  filed  hifi  petition  to 
remove  the  cause.    Held,  that  it  was  filed  in  due  time. 

Neither  the  act  of  the  legislature  of  Illinois,  entitled  '*  An  act  to  incorporate 
the  Illinois  Southeastern  Ry.  Co.,"  approved  Feb.  25,  1867,  authorizing 
townships  to  make  donations  to  that  company,  nor  the  amendatory  act 
of  Feb.  34, 1869,  authorizing  the  issue  of  township  bonds,  for  the  amount 
so  donated,  is  in  conflict  with  the  Constitution  of  the  State. 

The  bonds  of  the  township  of  Harter,  dated  April  1,  1880,  signed  hy  the 
supervisor  and  countersigned  by  the  clerk  of  the  township,  reciting  that 
they  are  issued  in  pursuance  of  the  authority  conferred  by  those  acts  and 
an  election  of  the  legal  voters  of  the  township,  held  on  the  tenth  day  of 
November,  1868,  under  their  provisions,  are  valid  obligations  of  the 
township,  although  the  donation  was  voted  to  the  Illinois  Southeastern 
Ry.  Co.,  and  they  were  delivered  to  a  corporation  formed,  pursuant  to 
law,  by  the  consolidation  of  that  company  with  another. 

As  the  records  of  the  township  show  that  the  bonds  were  directed  to  be 
issued  and  delivered  to  the  new  company,  the  township  is,  as  against  a 
bona-fide  holder  of  them  for  value,  estopped  from  denying  their  validity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  Difttrict  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  J.  Henry  for  the  appellant. 

Mr.  George  A.  Sanders,  contra. 

Harlan,  J. — This  suit  involves  the  liability  of  the  township  of 
Harter,  in  the  county  of  Clay,  State  of  Illinois,  upon  certain  bonds, 
signed  by  its  supervisor,  countersigned  by  its  clerk,  and  issued,  in 
its  name,  under  date  of  April  1,  1870.  They  were  each  made  pay- 
able in  the  sum  of  $1,000  to  the  Illinois  Southeastern  Ry.  Co.  or 
bearer,  thirty  y^ars  after  date,  with  interest  at  the  rate  oi  ten  per 
cent  per  annum ;  the  right,  however,  being  reserved  to  the  town- 
ship to  make  payment  at  any  time  after  nve  years  from  date  of 
issue.  Each  recites  that  it  is  one  of  a  series  ^^  issued  by  said  township 
lo  aid  in  the  construction  of  the  Illinois  Southeastern  Bailway,  in 
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pnrsnance  of  the  authority  conferred  by  an  act  of  the  General  As- 
sembler of  the  State  of  lUinoifl,  entitled  '  An  Act  to  incorporate  the 
Illinois  Southeastern  Ey.  Co.,  approved  Feb.  25,  1867,'  and  an  act 
amendatory  thereof,  approved  Feb.  24,  1869,  and  an  election  of 
the  legal  voters  of  the  aforesaid  township,  held  on  the  tenth  dav 
of  November,  1868,  nnder  the  provisions  of  said  act."  Upon  each 
bond  also  appears  the  certificate  of  the  State  auditor,  stating  that 
it  had  been  registered  in  his  office,  pursuant  to  the  provisions  of 
the  act  entitled  "  An  Act  to  fund  and  provide  for  paying  tlie  rail- 
road debts  of  counties,  townships,  cities  and  towns,'^  in  force  April 
16,  1869. 

The  bill  was  filed  in  the  year  1877,  in  the  Circuit  Court  for  Clay 
County,  by  the  township  of  Harter  and  two  of  its  resident  tax- 
payers— ^the  latter  suing  in  behalf  of  themselves  and  all  other  tax- 
payers of  the  township, — against  the  State  treasurer  and  auditor, 
the  county  clerk  and  treasurer,  the  township  collector,  supervisor, 
and  derk,  and  two  justices  of  the  township ;  and  also  against  the 
"  unknown  owners  and  holders"  of  such  bonds  with  their  coupons, 
who  are  alleged  to  be  residents  and  citizens  of  States  other  than 
lUinois.     It  proceeded  upon  the  ground  that  the  bonds  were  issued 
without  authority  of  law,  and,  consequently,  were  not  binding  upon 
the  township.     The  prayer  of  the  bill  was  that  such  a  decree,  with 
perpetual  injunction,  he  rendered  as  would  prevent  the  State, 
county,  and  township  officers  from  taking  any  steps  towards  the 
assessment  and  collection  of  taxes  to  meet  the  bonds  or  any  instal- 
ment of  interest  thereon ;  that  the  holders  and  owners  of  the  bonds 
and  coupons,  their  agents  and  attorneys,  be  required  to  bring  the 
same  into  court  for  cancellation ;  and  that  the  State  and  county 
treasurers  be  ordered  to  pay  over  to  the  township  any  money  in 
their  hands  which  had  been  raised  by  taxation  for  the  payment  of 
the  bonds  or  their  coupons.    The  omcers  who  were  sued,  although 
duly  served  with  process,  made  no  defence.    The  unknown  holders 
and  owners  of  the  bonds  and  coupons  were  proceeded  against  by 

Sublication  in  the  manner  authonzed  by  the  State  law.    A  final 
ecree  was  entered  on  the  first  day  of  ma,jy  1879,  giving  relief  to 
the  full  extent  prayed  for. 

On  the  seventeenth  day  of  April,  1880,  Eemochan,  the  owner 
of  all  the  bonds  and  coupons  issued  by  the  township, — ^having,  it 
is  conceded,  acquired  them  before  due,  paying  value  therefor,  and 
without  notice  of  any  defence  except  that  appearing  in  the  law 
^d  upon  the  face  of  the  bonds  themselves, — presenteato  the  State 
court  a  petition  stating  that  he  had  neither  been  summoned  nor 
served  with  a  copy  oi  the  bill,  nor  received  any  notice  of  the 
pendency  of  "the  suit.  Upon  that  petition  he  based  a  motion  to 
i^ocket  the  cause  and  open  the  decree,  to  the  end  that  he  might 
be  heard  touching  the  matters  of  such  suit.  His  application  was 
granted,  and  upon  the  same  day  he  filed  another  petition,  accom- 
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panied  by  a  bond  in  the  required  form,  asking  the  removal  of  the 
cause  to  the  Circuit  Conrt  of  the  United  States,  npon  the  ground 
that  the  controversy  was  between  citizens  of  di^erent  States^  and 
that  he  was  then,  as  well  as  at  the  commencement  of  the  suit,  a 
citizen  of  Massachusetts,  while  the  complainants,  during  the  same 
period,  were  citizens  of  Illinois. 

The  State  court  approved  the  bond  and  ordered  the  canse  to  be 
certified  to  the  Federal  court,  with  all  the  papers  pertainiug 
thereto. 

In  the  Circuit  Court  the  complainants  entered  amotion  to  remand 
the  cause  to  the  State  court,  which  was  overruled.  Kemochan 
answered  to  the  merits,  and  to  that  answer  a  general  replication 
was  filed.  Upon  final  hearing,  the  iniunction  granted  by  the 
State  court  was  dissolved  and  the  bill  (usmissed.  The  township 
appealed. 

Preliminary  to  any  consideration  of  the  questions  involving  the 
validity  of  the  bonds,  as  obligations  of  the  township,  it  is  proper 
that  we  should  notice,  briefly,  some  remarks  made  by  counsel  for 
the  appellant,  in  reference  as  well  to  the  proceedings  in  the  State 
court  after  the  appearance  of  Kernochan,  as  to  the  removal  of  the 
suit  into  the  Federal  court. 

We  perceive  nothing  irregular  or  erroneous  in  the  action  of  the 
State  court,  whereby  the  cause  was  redocketed  and  the  decree 
opened.  By  the  statutes  of  the  State,  when  a  final  decree  is  en- 
tered against  a  defendant  who  has  not  been  summoned,  or  served 
with  a  copy  of  the  bill,  or  received  the  notice  required  to  be  sent 
to  him  by  mail,  and  such  person,  his  heirs,  devisees,  executors,  ad- 
ministrators, or  other  legal  representatives,  as  the  case  may  require, 
shall,  within  one  year  after  notice  in  writing  is  given  him  of  such 
decree,  or,  in  the  absence  of  such  notice,  within  three  years  after 
such  decree,  appear  in  open  court  and  petition  to  be  heard  touching 
the  matters  oi  such  decree,  and  shall  pay  such  costs  as  the  court 
shall  deem  reasonable  in  that  behalf,  "  the  person  so  petitioninff 
may  appear  and  answer  the  complainant's  bill ;  and  thereupon  su(£ 
proceedings  shall  be  had  as  if  the  defendants  had  appeared  in  due 
season  and  no  decree  had  been  made.  And  if  it  shall  appear  upoD 
the  hearing  that  such  decree  ought  not  to  have  been  maae  against 
such  defendant,  the  same  may  be  set  aside,  altered,  or  amended,  as 
shall  appear  just ;  otherwise,  the  same  shall  be  ordered  to  stand 
confirmed  agamst  said  defendant."  Hurd's  Stat.  111.,  1880,  p.  189, 
sect.  19.  Kemochan  appeared  within  one  year  after  the  decree 
had  been  passed.  He  was,  therefore,  entitled,  according  to  any 
reasonable  construction  of  the  statute,  to  be  heard  toucning  the 
matters  of  the  decree,  as  if  no  decree  had  been  made.  When  the 
order  was  made  opening  the  decree,  he  acquired  a  position  in  which 
he  could  take  any  step  tnat  might  have  been  taken  had  he  appeared 
in  due  season  in  ob^ence  to  a  summons.    The  court  was  at  lib- 
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^rty  to  proceed  as  if  no  decree  had  been  made  against  him. '  He 
could  have   demurred,  pleaded,  or  answered,  or,  the  suit  being 
removable  into  the  Circuit  Court  of  the  United  States,  have  filed  a 
petition  and  bond  as  required  by  law  in  such  cases.     The  conten- 
tion of  counsel  for  appellants  is,  in  effect,  that,  until  Kernochan 
answered  the  bill,  the  State  coart  was  without  jurisdiction  to  pro* 
ceed  as  if  lie  had  '^  appeared  Id  due  season  and  no  decree  has  been 
made."     Cut  such  a  construction  of  the  statute  is  too  technical  and 
is  scarcely  admissible  where  the  party  appearing,  and  who  has  been 
proceeded  against  by  publication  omy,  is  a  citizen  of  another  State, 
entitled  under  the  Constitution  and  laws  of  the  United  States  to 
remove  tlie  cause  from  the  State  court.     The  utmost  which  could 
be  claimed  in  such  cases  (and  we  do  not  say  that  such  a  claim  could 
be  sustained)  is,  that  the  State  court  might,  in  its  discretion,  de- 
cline to  open  the  decree,  or  to  hear  the  defendant,  unless  he  pre- 
sented an  answer  to  the  bill.     In  this  case,  the  motion  of  Kemo- 
chan  to  redocket  the  cause  and  open  the  decree  was  granted,  with- 
out requiring  him  to  file  an  answer,  disclosing  his  defence  to  the 
suit.      We  are  not  prepared  to  say  that  the  State  court  erred  in  its 
Tuling.     We  should,  under  the  circumstances,  assume  that  the 
State  court  correctly  interpreted  the  local  statute.     If,  therefore, 
the  suit  was  removable,  the  Federal  court,  upon  its  removal,  and, 
after  the  pleadings  were  made  up,  and  proofs  taken  upon  the 
issues  made  by  Kemochan,  had  the  power  to  set  aside,  alter,  or 
amend  the  decree  as  might  be  just,  or  adjudge  that  it  stand  con- 
firmed as  entered  in  the  State  court.     Upon  his  appearance  in  the 
State  court  the  suit  became,  as  to  him,  for  all  practical  purposes,  a 
new  suit,  to  be  conducted,  however,  subject  to  the  authority  of  the 
court  to  confirm  the  former,  instead  of  entering  a  new,  decree. 

We  do  not  doubt  that  the  suit  was  one  which  the  defendant  was 
entitled,  under  the  act  of  March  3,  1875,  c.  137,  to  remove  from 
the  State  court.  Disregarding,  as  we  may  do,  the  particular  posi- 
tion,  whether  as  complainants  or  defendants,  assigned  to  the  parties 
by  the  draughtsman  of  the  bill,  it  is  apparent  that  the  sole  matter 
in  dispute  is  the  liability  of  the  township  upon  the  bonds ;  that 
upon  one  side  of  that  dispute  are  all  of  tne  State,  county,  and 
townshipofficers  and  taxpayers,  who  are  made  parties,  while  upon  the 
other  is  Kemochan,  the  owner  of  the  bonds  whose  validity  is  ques- 
tioned by  this  suit.  He  alone,  of  all  the  parties,  is,  in  a  legal  sense, 
interested  in  the  enforcement  of  liability  upon  the  township.  It 
is,  therefore,  a  suit  in  which  there  is  a  single  controversy,  embrac- 
ing the  whole  suit,  between  citizens  of  different  States,  one  side  of 
wmch  is  represented  alone  by  Kemochan,  a  citizen  of  Massachu- 
fietts,  and  the  other  by  citizens  of  Illinois.  Bemoval  Cases,  100 
U.  S.  457. 

But  it  is  contended  that  the  petition  of  Kemochan,  for  the  re- 
moval of  the  suit,  was  not  filed  within  the  time  prescribed  by  the 
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act ;  that  is,  at  the  term  at  which  the  cause  could  be  first  tried. 
The  argument  is,  that  Kemochan,  although  not  advised,  in  any  legal 
mode,  of  the  pendency  of  the  suit,  was  at  liberty  to  appear  therein 
before  the  decree  was  entered,  and,  consequently,  that  he  did  not 
seek  its  removal  at  or  before  the  term  at  which  the  cause  could 
have  been  first  tried ;  that  his  appearance  and  filing  his  petition 
praying  to  be  heard  touching  the  matters  of  the  decree  have  rela- 
tion to  the  time  when  he  should  have  appeared  in  court,  had  he 
been  duly  summoned.     The  bare  statement  of  this  proposition 
suggests  its  refutation.     When  the  defendant  would  have  been 
summoned  had  he  been  within  the  local  jurisdiction  of  the  State 
court,  we  are  not  informed  ;  and  consequently  it  is  difficult  to  ascer- 
tain, upon  the  theory  of  appellant's  counsel,  when  ho  should  have 
appeared  in  court.     It  is  sufficient  to  say  that  the  defendant,  -within 
tne  period  fixed  by  the  statute,  appeared  and  secured  the  opening 
of  the  decree.     The  first  term  thereafter  at  which  the  cause  could 
properly  have  been  tried  upon  the  merits,  as  to  him,  w^as  the  term 
at  which,  within  the  meaning  of  the  act,  he  should  have  filed  hia 
petition  for  removal.     And  it  was  so  filed. 

We  come  now  to  the  consideration  of  questions  involving  the 
merits  of  the  cause. 

We  have  seen  that  the  bonds  recite  that  they  were  issued  in 
pursuance  as  well  of  the  authority  conferred  by  the  act  of  February 
25,  1867,  incorporating  the  Illinois  Southeastern  Rv.  Co.,  and  the 
act  of  February  24,  1869,  amendatory  thereof,  as  of  an  election  of 
the  legal  voters  of  the  township,  held  on  the  10th  day  of  Novem- 
ber, 1868. 

The  first  of  those  acts  conferred  authority  upon  townships  to 
donate  to  the  railway  company  any  amount  not  exceeding  $30,000. 
That  authority  was  not,  however,  to  be  exercised  until  after  a 
proposition  by  the  railroad  company  to  the  township,  nor  unless 
the  donation  was  sanctioned  by  a  majority  of  legal  votes  cast  at  an 
election  duly  called  and  held  to  consider  the  question  of  donation 
upon  the  terms  proposed.  It  appears  from  the  record  that  the 
company  made  to  the  township  a  proposition  which  contemplated 
a  donation  of  $20,000,  payable  in  three  instalments,  to  be  raised  by 
a  special  tax,  to  be  assessed  and  collected  in  1869,  1870,  and  1871,- 
and  which  also  bound  the  company  to  accept  township  bonds  in 
lieu  of  the  special  tax,  in  the  event  legislation  could  be  obtained 
giving  authority  to  issue  them.  An  election  was  held  on  the  day 
stated  in  the  bonds,  and  the  donation  upon  the  terms  set  forth  in 
the  company's  proposition  was  approved  by  a  vote  of  three  hun- 
dred out  of  a  total  vote  of  three  hundred  and  forty-two. 

The  fifth  section  of  the  amendatory  act  of  February  24,  1869,  i* 
in  these  words : 

"  And  whereas  certain  townships  in  Wayne  and  Clay  counties 
have  voted  donations  to  said  railway  company,  said  townships  are 
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hereby  anthorized  and  empowered  to  issue  township  bonds  for  the 
amount  so  donated,  without  submitting  the  proposition  again  to  be 
Toted  upon, — said  bonds  to  be  issued  in  sums  not  less  than  one 
hnndred  nor  more  than  one  thousand  dollars  each,  with  interest 
coupons  attached,  drawing  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually  at  the  county  treasurer's  office  in 
each  connty  where  such  townships  are  located, — said  bonds  to  be 
payable  in  five  years  or  any  time  thereafter,  not  exceeding  twenty 
years,  at  the  option  of  the  townships ;  and  said  bonds  to  be  signed 
by  the  supervisors  thereof,  or  by  the  supervisor  or  supervisors  oi  the 
district  wlierein  such  township  is  located,  and  to  be  countersigned 
by  the  to^wnship  clerk  of  the  respective  townships ;  and  said  bonds 
to  be  delivered,  properly  executed,  to  the  president  of  said  railway 
company,  when  the  conditions  are  compGed  with  as  contained  in 
election  notices  and  propositions  submitted  to  and  voted  upon  by 
tlie  people  of  said  townships ;  and  said  townships  shall  each,  by  its 
proper  corporate  authorities,  provide,  in  due  time,  by  a  levy  and  a 
collection  each  year  of  a  sufficient  tax  on  its  assessed  property  to 
pay  the  interest  on  its  bonds,  as  it  accrues  half-yearly,  as  aforesaid, 
and  ultimately  to  provide  for  the  principal  of  said  bonds  at  ma- 
turity :  provided,  that  said  bonds  shall  be  placed  in  the  hands  of  a 
trustee,  on  the  demand  of  said  railway  company  as  hereinafter  pro- 
dded: and,  also,  provided,  that  such  townships  may  determine,  by 
a  vote  of  their  electors  at  any  regular  or  special  town  meeting  or 
election,  whether  they  will  issue  l)ond8  or  not  in  payment  of  the 
donations  heretofore  voted  to'said  company."    Private  Laws  111., 
vol.  iii.  p.  310. 

In  conformity  with  the  provisions  of  that  act,  a  special  town 

meeting  of  the  township  was  duly  called  and  held  on  tne  20th  day 

of  May,  1870,  at  which  the  electors  present  voted  unanimously  in 

favor  of  an  issue  of  bonds  in  payment  of  the  donation  previously 

voted,  rather  than  proceed  with  the  levy  and  collection  of  a  special 

tax,  as  contemplated  by  the  original  proposition  of  the  company. 

A  few  days  thereafter,  to  wit,  Stay  27,  1870,  as  appears  from  the 

records  of  the  township,  the  bonds,  amounting  to  $20,000,  were 

delivered  by  the  township  officers  to  the  Springfield  and  Illinois 

Southeastern  Ry.  Co.,  a  corporation  which  had  been  formed  on  the 

3d  of  December,  1869,  in  accordance  vnth  the  laws  of  Illinois,  by 

the  consolidation  of  the  Illinois  Southeastern  Ry.  Co.  with  the 

Pana,  Springfield  and  Northwestern   Ry.  Co.     The  bonds  were 

transmitted  by  the  township  supervisor  to  the  State  auditor  for 

i^gistration,  under  the  provisions  of  the  funding  act  in  force  April 

16, 1869.      He   certified,  under  oath,  that  they  had  been  issued 

imder  the  said  acts  of  February  25,  1867,  and  February  24,  1869, 

and  that  all  the  preliminary  conditions  required,  in  the  act  of  April 

16, 1869,  to  be  performed  before  such  registration,  and  to  entitle 

them  to  the  benefits  of  that  act,  had  been,  to  the  best  of  his  knowl- 
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edge  and  belief,  fully  complied  with.  It  may  also  be  stated  that 
taxes  were  amiually  levied,  collected  and  applied  by  the  township 
in  payments  of  interest  on  the  bonds  np  to  the  commencement 
of  this  suit  in  1877. 

In  view  of  these  facts  it  is  difficult  to  perceive  upon  what  just 

f  round  the  township  can  escape  liability.  In  the  nrst  place,  the 
ends  were  issued  in  pursuance  of  a  popular  vote  in  favor  of  a 
donation  to  be  met  by  a  special  tax,  and  also  of  a  vote,  at  a  subae- 
quent  special  election,  in  favor  of  an  issue  of  bonds  in  payment  of 
tliat  donation.  In  the  next  place,  and  as  conclusive  against  the 
township,  the  recitals  in  the  bonds  import  a  compliance  with  all  of 
the  provisions  of  the  acts  of  assembly  under  which  they  were 
issued.  It  is  true  that  the  bonds  do  not,  in  express  words,  refer  to 
the  special  election  of  May  20, 1870 ;  but  since  the  amendatory  act 
authorized  the  township,  upon  a  vote  at  a  regular  or  special  town 
meeting  or  election,  to  issue  bonds  in  payment  of  the  donation  pre- 
viously voted,  the  recital  in  them  fairly  imports  that  such  an  elec- 
tion was,  in  fact,  held  before  they  were  issued. 

If  those  acts  are  not  repugnant  to  the  Constitution  of  the  State, 
it  results  that,  according  to  repeated  adjudications  of  this  court, 
the  township  is  estopped,  by  the  recitals  in  the  bonds,  to  assert  that 
their  provisions  were  not  complied  with.  The  Constitution  of 
Illinois,  in  force  when  these  acts  were  passed,  declared  that  the 
corporate  authorities  of  counties,  townships,  school  districts,  cities, 
towns,  and  villages  may  be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes.  It  is  the  settled  law  of  the  State,  as 
heretofore  recognized  by  this  court,  that  this  constitutional  provi- 
sion was  intended  to  define  the  class  of  persons  to  whom  the  right 
of  taxation  might  be  granted,  and  the  purposes  for  which  it  might 
be  exercised;  and  that  the  legislature  could  not  constitutionSly 
confer  that  power  upon  any  other  than  corporate  authorities  of 
counties,  townships,  scnool  districts,  cities,  towns,  and  villages,  or  for 
any  other  than  corporate  purposes.  County  of  Livingston  v.  Dar- 
lington, 101  U.  S.  411.  Our  attention  is  called  to  several  cases  in 
the  Supreme  Court  of  the  State,  in  which  it  has  been  held  that  the 
legislature  could  not  constitutionally  require  a  municipal  corpora- 
tion,  without  its  consent,  to  issue  bonds  or  incur  a  debt  for  a  merely 
corporate  purpose.  Some  of  those  cases  turn  upon  the  inquirv  as 
to  who  are,  in  the  sense  of  the  Constitution,  corporate  authorities 
of  counties,  cities,  towns,  etc.,  and  what  are  corporate  purposes.  A 
leading  case  is  Williams  v.  Town  of  Roberts  (88  111.  11),  where  the 
court,  speaking  by  Chief  Justice  Scholfield,  said  that  under  the 
system  of  township  organization  existing  in  Illinois,  the  electors 
alone  represented  the  corporate  authority  of  the  town,  and  without 
their  consent,  expressed  at  town  meetings  or  town  elections,  no 
debt  for  a  merely  local  corporate  purpose  could  be  imposed  upon 
the  township. 


■ 
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Bnt  neither  that  nor  any  other  decision  by  the  State  court  cited 
by  connfiel   distinctly  meets  the  precise  point  now  before  ns,  or 
would  justify  ns  in  holding  (as  we  ought  not  to  do  except  in  a  clear 
case)  that  the  General  Assembly  of  tne  State  had  transcended  ita 
constitutional  powers.      The   act  of  February  27, 1867,  did  not 
assume  to  impose  a  debt  upon  the  township  without  the  consent  of 
the  electors.     It  expressly  required  an  election  to  be  held,  at  which 
the  legal  voters  could  determme  the  question  of  donation  for  them- 
selves.    The  election  was  held,  and  a  donation  voted  to  aid  in  the 
construction  of  a  railroad.     That,  it  must  be  conceded,  was  a  cor- 
porate purpose,  within  the  meaning  of  the  Constitution  as  inter- 
preted by  the  State  court.     But  it  is  contended  that  the  amenda- 
tory act  authorised  the  township  officers,  without  the  assent  of  the 
voters,  to  impose  a  burden  or  create  a  debt  wholly  different  from 
that  to  which  the  voteiB,  at  the  election  on  the  10th  of  November, 
1868,  gave  their  assent.     Counsel  overlook  or  fail  to  give  proper 
force  to  the  proviso  in  that  act  authorizing  the  electors  at  a  regular 
or  special  town  meeting  to  determine  whether  they  would  issue 
bonds  in  payment  of  the  donation  previously  voted  to  the  company. 
And  there  was,  as  we  have  seen,  a  special  town  meeting,  duly  called 
for  the  specific  purpose  of  determining  that  question,  and  the  deci- 
sion was  unanimous  in  favor  of  issuing  bondis  to  pay  off  the  dona- 
tion. 

It  is  ur^d  in  this  connection  that  the  Supreme  Court  of  the 
State,  in  tne  recent  case  of  Schaeffer  v.  Bonham  (95  id.  378),  de- 
cided in  1880,  has  ruled  that  the  5th  section  of  the  amendatoir  act 
oi  February  24, 1869,  was  in  violation  of  the  Constitution  of  the 
State,  and  that  it  was  the  duty  of  this  court  to  accept  that  decision 
as  condnsive.     That  case  in  many  respects  resembles  this  one,  bnt 
upon  the  particular  point  arising  here  it  is  materially  different.     It 
was  submitted  upon  an  agreed  statement  of  facts,  from  which  it 
appears  that  a  certain  township  had,  in  1868,  voted  a  donation  to 
tne  Illinois  Southeastern  Ky.  Co.,  to  be  raised  by  special  tax,  under 
the  authority  conferred  in  the  act  of  February  25,  1867.     But  it 
did  not  appear,  from  the  evidence  in  that  case,  that  an  election  had 
been  held,  as  authorized  by  the  fifth  section  of  the  act  of  February 
^,  1869,  to  determine  whether  the  donation  should  be  paid  by 
township  bonds  rather  than  by  a  special  tax  for  a  limited  period. 
We  infer  from  the  agreed  statement  of  facts  in  that  case,  as  well 
as  from  the  remarks  of  the  court,  that  no  opportunity  was,  in  fact, 
g^en  to  the  voters  to  determine  the  question  of  issuing  bonds, 
lie  court  said  that  the  charter  authorizing  townships  to  vote  dona- 
tions did  not  contemplate  and  consequently  did  not  provide  for 
ifisning  bonds;  that  it  only  intended  a  donation  to  be  paid  by  the 
fevy  of  a  tax,  and  the  payment  of  the  money,  when  thus  collected, 
to  the  railroad  company;  that  the  legislature  could  not  confer  upon 
the  township  officers,  without  a  vote  of  the  people,  authority  to 
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make  Buch  a  radical  change  in  the  proposition  npon  which  the 

Eeople  voted  as  would  occur  if,  instead  of  a  special  tax  during  a 
mited  period,  to  meet  the  donation,  township  interest-bearing 
bonds  should  be  issued,  running  from  five  to  twenty  years. 

The  State  court,  in  referring  to  the  fifth  section  of  the  act  of 
February  24,  1869,  states  that  it  "authoiizes  and  empowers  town- 
ships in  Wayne  and  Clay  counties,  that  had  voted  donations  to  the 
road,  without  submitting  the  question  to  a  vote,  to  issue  bonds," 
etc.  We  are  unable  to  concur  in  that  construction  of  the  act, 
since  that  section,  after  authorizing  townships  in  Wayne  and  Clay 
counties,  which  had  voted  donations  to  the  railway  company,  "  to  | 
issue  township  bonds  for  the  amount  so  donated,  without  submit- 
ting the  proposition  [for  a  donation]  again  to  be  voted  upon,"  ex- 
pressly declares  that  "  such  townships  may  determine  by  a  vote  of 
their  electors,  at  any  regular  or  special  town  meeting  or  election, 
whether  they  will  issue  bonds  or  not  in  payment  of  the  donations 
heretofore  voted  to  said  company."  The  purpose  of  the  fifth  sec-  j 
tion  was  to  dispense,  as  to  certain  townships,  with  a  second  vote 
upon  the  general  question  of  donation,  and  to  confer  authority  to 
issue  township  bonds  in  payment  of  such  donation,  when,  and  only 
when,  the  electors  so  voted  at  a  regular  or  special  town  meeting  or 
election.  In  Schaeffer  v.  Bonham  it  did  not  appear  that  the  voters 
were  consulted  as  to  whether  bonds  should  be  substituted  in  lieu  of 
the  special  tax  previously  voted.  The  parties  there  sought  the 
opinion  of  the  court  upon  an  agreed  statement  of  facts,  which,  in 
effect,  conceded  that  no  such  election  was  held.  Here  it  is  shown 
that  the  bonds  in  suit  were  issued  in  pursuance  of  the  vote  of  the 
electors  at  a  special  town  meeting  called  to  determine  the  question 
whether  the  donation  previously  voted  should  be  paid  in  that  mode. 
It  is  clear  that  Schaeffer  v,  Bonham  proceeds  upon  the  ground,  in 
part,  that  the  bonds  there  in  suit  were  issued  m  payment  of  the 
aonation  without  any  submission  of  the  question  to  the  voters. 

In  another  portion  of  its  opinion,  after  stating  that  the  assess- 
ment of  taxes  to  pay  off  the  donation  was  the  imposition  of  a  debt 
upon  the  township,  the  State  court  said  :  "  Had  the  township  voted 
to  incur  a  debt,  and  the  bonds  had  been  issued  by  a  person  named 
by  the  General  Assembly,  different  from  the  corporate  authorities, 
then  payment  of  interest  and  acquiescence  for  such  a  length  of 
time  might  have  operated  as  an  estoppel.  In  such  a  case,  the  vote 
to  create  the  debt,  if  authorized  by  Jaw  and  had  in  pursuance  of 
law,  would  have  been  the  essential  act  to  create  the  debt,  and  the 
mere  signing  and  delivering  the  evidence  of  the  debt  would  have 
been  valid  if  done  by  a  person  specified  by  the  General  Assembly, 
whether  named  before  or  after  the  vote  was  had.  But  such  is  not 
the  case  here.  No  debt  was  voted,  and  the  legislature  was  power- 
less to  authorize  any  but  the  corporate  authorities  to  create  a  debt.'^ 
p.  381.    If,  as  held  by  the  State  court,  the  issuing  of  bonds,  in 
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payment  of  the  donation  previonsly  voted,  was  incnrring  a  debt, 
and  if  Buch  a  debt  could  not  be  incurred  without  a  direct  vote  of 
the  electors,  it  is  sufficient  to  say  that  such  a  vote  was  had  in  refer- 
ence to  the  bonds  here  in  suit. 

For  the  reasons  stated  we  are  of  opinion  that  the  acts  of  Feb.  25, 
1867,  and  Feb.  24,  1869,  are  not  in  violation  of  the  Constitution 
of  the  State ;  and  in  so  holding  we  do  not,  we  think,  come  in  con- 
flict with  any  decision  of  the  State  court  in  which  the  precise 
question  here  presented  has  been  passed  upon. 

It  remains  for  us  to  consider  whether  the  township  can  avoid 
liability  npon  the  bonds  by  reason  of  the  fact  that  they  were  de- 
Kvered  to  the  Springfield  and  Illinois  Southeastern  Ry.  Co.,  the 
donation  having  been  originally  voted  to  the  Illinois  Southeastern 
Ry.  Co. 

We  are  of  opinion  that  there  is  nothing  of  substance  in  this  ob- 
jection.    The  act  incorporating  the  Illinois  Southeastern  Ry.  Co., 
the  act  amendatory  thereof,  and  the  act  in  relation  to  the  Pana, 
Springfield,  and  Northwestern  Ry.  Co.  (even  if  the  general  statutes 
of  the  State  were  not  sufficient  for  the  purpose),  fully  authorized 
the  oonsoUdation  between  those  two  companies,  and  upon  such  conso- 
lidation the  new  company  succeeded  to  all  the  rights,  franchises,  and 
powers  of  the  constituent  companies.     The  power  in  the  township 
to  make  a  donation  to  aid  in  the  construction  of  the  Illinois  South- 
eastern railway  was  also  a  privilege  of  the  latter  corporation,  and 
that  privilege,  upon  the  consolidation,  passed  to  the  new  company. 
The  donation  was  voted  before  the  consolidation  took  effect,  and 
since  the  consolidated  or  new  company  did  not  propose  to  apply 
such  donation  to  purposes  materially  different  from  those  for  wiuch 
the  people  voted  it  m  1868,  its  right  to  receive  the  donation,  at 
least  wnen  the  township  assented,  cannot  be  doubted.     The  records 
of  the  township  show  tnat  the  bonds  were  directed  to  be  issued  and 
delivered  to  the  new  company,  and  it  will  not,  under  the  circum- 
stances, be  allowed  to  say,  as  against  a  bona-fide  purchaser  for  value, 
that  the  bonds  are  invahd.     There  is,  consequently,  no  pretext  for 
saying  that  a  burden  was  imposed  upon  the  people  to  which  they 
haid  never  given  their  consent  in  the  mode  prescribed  by  law. 

Other  questions  are  discussed,  but  we  do  not  deem  it  necessary 
to  refer  to  them. 
Decree  affirmed. 
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countt  of  moboah 
Allen. 

(108  United  SUUm  BeparU^  49a     Odobm'  Term,  1880.) 

Where  a  couDty  subscribed  to  the  capital  stock  of  a  railway  company,  and 
issued  it  lK>nds  therefor,  the  creditors  of  the  company,  on  its  becoming 
insolvent,  are  entitled  to  enforce  the  liability  of  the  county  on  the  bonds 
which  are  due  and  unpaid. 

The  court  reaffirms  the  doctrine  announced  in  Sawyer  «.  Hoag  (17  W^all.  619) 
and  subsequent  cases,  that  the  assets  of  an  insolvent  company,  including 
the  moneys  due  from  a  shareholder  on  his  subscription  to  its  capital  stock, 
constitute  the  fund  for  the  payment  of  its  creditors,  and  that  he  cannot, 
to  their  prejudice,  be  released  from  his  liability  by  any  arrangement  be- 
tween it  and  him  which  is  not  fair  and  honest  and  for  a  valuable  con- 
sideration. The  doctrine  is  applicable  where  the  debt  created  by  the 
subscription  of  a  county  is  evidenced  by  its  bonds,  and  they  were  sur- 
rendered to  it  in  fraud  of  the  rights  of  creditors,  although  the  surrender 
was  made  pursuant  to  a  consent  decree  in  a  suit  to  which  they  were  not 
parties. 

In  consideration  of  the  facts  and  of  the  decisions  of  the  Supreme  Court  of 
Illinois,  in  cases  involving  the  same  question,  the  court  holds  that  the 
subscription  by  the  county  court,  on  behalf  of  the  county  of  Morgan  in 
that  State,  to  the  capital  stock  of  the  Illinois  River  R.  R.  Co.,  is  valid, 
and  that  the  bonds,  having,  by  its  order  and  in  conformity  with  the  terms 
of  its  subscription,  been  delivered  to  the  company,  are  binding  upon 
the  county,  and  constitute  a  part  of  the  assets  of  the  company  to  which 
its  creditors  can  resort  for  payment. 

The  trustees  named  in  a  deed  of  mortgage  executed  by  that  company,  to  se- 
cure the  holders  of  its  bonds,  brought  a  foreclosure  suit,  and,  under  the 
decree  rendered,  became  the  purchasers  of  the  mortgaged  property,  which 
they  conveyed  to  a  new  company  chartered  by  the  legislature.  In  a  suit 
in  a  State  court,  to  which  they  were  made  defendants,  they  set  up  thst 
they  were  entitled  to  the  possession  of  the  county  bonds  for  delivery  to 
the  new  company.  Ileld,  that  a  decree  against  them  does  not  estop  the 
creditors  of  the  old  company,  who  were  secured  by  that  mortgage,  from 
asserting  their  right  to  subject  the  county  bonds  to  the  payment  of  their 
claims,  the  proceeds  of  the  sale  of  the  mortgaged  property  being  insuf- 
ficient for  the  purpose. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  County  Court  of  Morgan  County,  in  the  State  of  Illinois, 
at  its  December  Term,  1856,  m  pursuance  of  authority  conferred 
by  statute  (Private  Laws  Illinois,  1853,  p.  53 ;  id.,  1854,  p.  207), 
and  in  accordance  with  a  vote  of  the  people  at  an  election  previous- 
Iv  held,  entered  upon  its  records  a  subscription,  unconditional  in 
form,  of  the  sum  of  $50,000,  payable  in  bonds  of  the  county,  to 
the  capital  stock  of  the  Illinois  River  R.  E.  Co.,  a  corporation 
created  by  the  laws  of  Illinois,  with  power  to  construct  a  railroad 
from  Jacksonville,  in  Morgan  County,  via  the  towns  or  cities  of 
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Yirginia,  Bath,  Pekin,  and  Laoon,  to  La  Salle,  in  La  Salle  County. 
At  uie  same  time,  by  an  order  of  record,  authority  was  given  the 
county  jadge  to  act  in  regard  to  such  snbscription  as  might  be 
necessary,  according  to  the  charter,  rules  or  by-laws  of  the  com- 
pany, to  perfect  the  same,  to  represent  the  county  in  voting  upon 
the  stock,  and  to  provide  for  the  issuing  and  delivery  of  the  bonds 
as  they  might  be  required. 

By  an  act  passed  Jan.  29, 1857,  the  vote  taken  was  declared  to 
have  been  legally  taken,  and  the  county  court  was  required  to  eub- 
scribe  the  stock  and  to  issue  bonds  therefor.     Shortly  thereafter  a 
subscription,  unconditional  in  form,  was  made  by  the  proper  county 
officers  on  the  books  of  the  company.     The  bonds  were  net  issued 
immediately,  and  application  therefor  was  made  by  B.  S.  Thomps, 
the  president  of  the  company.     In  order  to  meet  some  objections 
urged  against  their  immediate  issue,  that  officer  (upon  hie  own  re- 
sponsibility, so  far  as  the  evidence  discloses)  filed  with  the  connty 
clerk  a  certificate  stating  that  the  part  of  the  railroad  north  of  the 
town  of  Virginia  was  then  in  process  of  construction,  and  that  the 
part  between  Jacksonville  and  Virginia  was  "  under  contract  to  be 
completed  by  the  1st  of  December,  1858,  and  that  it  is  provided  in 
the  contract  for  the  construction  of  said  road  that  tiie  Morgan 
County  bonds  are  to  be  expended  for  work  done  in  Morgan  Coun- 
ty, and  not  elsewhere."     The  county  court,  at  its  September  Term, 
1857,  thereupon  entered  of  record  an  order,  wliich,  after  reciting, 
among  other  things,  the  execution  of  that  certificate,  and  that  the 
interest  and  advantage  of  the  county  would  be  promoted  by  the 
delivery  of  the  bonds  theretofore  subscribed,  directed  "  that  there 
be  delivered  to  the  Illinois  River  R.  R.  Co.  the  amount  of  $50,000 
of  the  bonds  of  this  county  of  this  date,"  etc.;  also,  that  the  certi- 
ficate of  stock  ^^  be  deposited  with  the  treasurer  of  the  county  for 
safe  keeping,"  etc. 

The  bon£  were  thereupon  issued,  and  deposited  by  the  county 
jndge  with  Elliott  &  Brown,  bankers,  for  the  railroad  company^ 
The  evidence  is  conflicting  as  to  whether  the  bankers  were  instructed 
to  hold  them  until  the  further  order  of  the  county  court,  or  to 
deliver  them  to  the  company  upon  receiving  the  certificate  of  stock 
for  the  county.  The  records  of  the  court  mdicate  an  absolute  un- 
conditional delivery ;  and  the  weight  of  the  evidence  supports  such 
a  delivery. 

In  1859,  the  bonds  still  being  in  the  custody  of  Elliott  &  Brown, 
the  company  gave  Allen  &  McGrady,  contractors,  two  orders  for 
$2,000  each  for  work  done  by  them  outside  of  Morgan  County, 
\mi  payable  on  their  face  in  Morgan  County  bonds.  These  were 
Bubeeouently  transferred  for  value  to  William  Thomas. 

Vau  &  Ladd,  creditors  of  the  Illinois  River  R.  R.  Co.,  having 
obtained  against  it  judgments  amounting  11  principal  and  interest 
to  $7,008.10,  and  sued  out  executions  which  were  returned  nulla 
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bona,  instituted  garnishee  proceedings  to  obtain  satisfaction  of  the 
iudgments  out  ot  the  bonds  in  the  hands  of  Elliot  &  Brown.  The 
latter  thereupon  filed  a  bill  of  interpleader  in  the  Circuit  Court  of 
Morgan  County,  against  Vail  &  Ladd,  the  Illinois  River  R.  R.  Co., 
the  county  of  liorcan,  Studwell,  Hopkins,  and  Cobb  (trustees  in  a 
mortgage  executea  Nov.  1,  1858,  by  the  company  to  secure  its 
bonds  amounting  to  $1,020,000),  R.  S.  Thomas  (who  held  an  ac- 
knowledged debt  against  the  company  of  $16,502.24,  payable  out 
of  any  funds  belonging  to  the  company),  and  William  Thomas,  the 
holder  of  the  two  orders  issued  to  Allen  &  McGradv. 

By  an  interlocutory  decree  entered  in  that  case,  the  bonds,  after 
deducting  $200  interest  coupons  for  charges  and  solicitors'  fees, 
were  placed  in  the  custody  of  Ayres  &  Co.,  to  await  the  further 
order  of  the  court.     In  that  suit  the  county  denied  its  liability 
upon  the  ground  that  no  work  had  been  done  in  Morgan  County, 
and  that  by  agreement  between  it  and  the  company  the  latter  was 
not  entitled  to  the  bonds  except  for  work  done  oj  it  in  that  county. 
The  trustees  named  in  the  trust  deed  of  1858,  in  their  answer, 
claimed  that  they  were  entitled  to  hold  the  bonds  for  the  use  and 
benefit  of  the  teoria,  Pekin,  and  Jacksonville  R.  R.  Co.  as  the 
successor  of  the  Illinois  River  R.  R.  Co.,  to  be  used  by  the  former 
in  the  construction  of  the  road  in  the  county  of  Morgan,  in  accord- 
ance with  the  alleged  agreement  that  they  shoula  be  so  used. 
Upon  final  hearing,  the  bills  of  all  the  parties  interpleading  were 
dismissed,  but  the  court  directed  that  the  bonds  remain  in  the  cus- 
tody of  Ayres  &  Co.     All  the  parties  except  the  county  of  Morgan 
took  an  appeal  to  the  Supreme  Court,  which  held :    First,  iSiat 
whether  the  bankers  had  notice  or  not  of  the  certificate  executed 
by  R.  S.  Thomas,  as  president  of  the  company,  it  showed  an  un- 
derstanding, at  least  between  the  county  and  him,  as  to  the  use  of 
the  bonds  for  work  to  be  done  in  Morgan  County,  and  his  claim, 
as  a  creditor,  should  not  be  allowed  in  violation  of  that  understand- 
ing.    Second,  As  to  the  claim  of  William  Thomas,  he  was  affected 
by  the  notice  disclosed  in  the  contract  between  Allen  &  McGrady, 
which  provided  for  the  payment  of  their  claims  by  these  bonds 
only  for  work  done  in  Morgan  County.     Third,  That  the  claims 
of  Vail  &  Ladd  stood  upon  an  entirely  different  footing ;  that 
they  were  creditors  of  the  company  for  ties  furnished,  and  had  no 
notice  of  the  condition  upon  which  the  bonds  were  issued ;  that 
they  only  knew  that  the  county  had  subscribed  to  the  stock  and 
issued  them  ;  that  any  agreement  or  understanding  between  the 
company  and  the  county,  of  which  they  had  no  knowledge,  and 
the  effect  of  which  would  be  to  place  the  bonds  beyond  their  reach 
as  creditors,  would  be  fraudulent  as  to  them ;  that  the  county  sub- 
scription and  the  absolute  order  of  the  county  court  directing  the 
issue  and  delivery  of  the  bonds  may  have  induced  them  to  give 
credit  to  the  company ;  that  while,  as  against  the  president  and 
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Allen  &  McGrady,  who  had  notice  of  the  specific  purpose  for 
which  the  bonds  were  to  be  used,  the  county  might  insist  that  the 
delivery  was  qualified,  it  could  not  do  so  as  to  those  creditors; 
that,  ^*  as  to  them,  it  cannot  prove  tliat  the  delivery  was  not  as  ab- 
solute as  its  records  indicated ;  they  had  a  right  to  regard  the  bonds 
as  assets  in  the  hands  of  the  company."  Tourth,  The  trustees, 
Studwell,  Hopkins,  and  Cobb,  having  failed  to  assign  errors,  the 
court  did  not  consider  the  propriety  of  the  decree  as  to  them. 
Thomas  et  al.  v.  County  of  Morgan,  39  111.  496. 

Upon  the  return  of  that  cause  to  the  inferior  State  court  a  de- 
cree was  entered  (by  consent  of  the  creditore,  Vail  &  Ladd,  and 
the  county)  by  which  the  county  obtained  possession  of  its  bonds 
of  the  nominal  value  of  $17,832.18,  witn  coupons  attached,  in 
consideration  of  its  paying  off  the  judgments  of  Yail  &  Ladd, 
amounting  to  the  sum  already  stated.  The  coupons  alone  exceeded 
in  amount  and  value  the  debts  of  those  creditors. 

A  suit  in  equity  subsequently  instituted  by  William  .Thomas,  as 
the  assiCTee  of  tne  orders  issued  in  favor  of  Allen  &  McGrady, 
raised  the  question  as  to  whether  he  was  not  entitled  to  be  paid 
out  of  the  county  bonds,  inasmuch  as  the  road  had  then  been 
finally  oonstmcted  in  the  county  by  the  successors  of  the  first  com- 
pany.   It  proceeded  upon  the  ground  that  such  construction,  for 
all  the  purposes  for  which  the  stock  was  subscribed,  was  equivalent 
to  a  construction  by  the  original  company.    He  alleged  in  his  bill 
that  certain  judgment  creditors  of  the  railroad  company  who  had 
filed  a  bill  in  chancery  in  the  Morgan  Circuit  Court,  made  as  de- 
fendants  thereto  only  the  Illinois  Kiver  R.  R.  Co.,  the  county  of 
Morgan,  and  Ayres  &  Co.,  for  the  purpose  of  subjecting  to  tliose 
judgments  the  county  bonds  left  in  the  custody  of  Ayres  &  Co. 
Although  the  complainants  knew  he  was  interested  in  the  disposi- 
tion of  the  bonds ;  that  by  an  agreement  between  those  creditors 
and  the  county,  which  was  carried  into  decree  by  a  collusive 
arrangement,  the  county,  by  paying  only  $6,000  in  cash  and  about 
|6,000  in  bonds  in  full  satisfaction  of  the  claims  of  those  creditors, 
had  received  from  Ayres  &  Co.  $32,500  in  nominal  value  of  its 
bonds,  with  coupons  attached  (the  latter  alone  exceeding  the 
amount  of  the  debts  thus  paid  off),  and  had  cancelled  the  same. 
To  the  bill  a  demurrer  was  interposed  by  the  county,  which  being 
sustained,   the    bill  was  dismissed.      Thomas    appealed    to  the 
Supreme  Court  of  Illinois.     The  case  is  reported  as  Thomas  v. 
County  of  Morgan,  59  111.  479.     The  court  in  that  case,  speaking 
by  Chief  Justice  Breese,  said : — 

^' It  is  undeniable  that  the  moving  cause  for  the  subscription, 

the  real  motive,  was  the  construction  of  the  road  in   Morgan 

.  Connty.     It  did  not  matter  to  the  county  by  what  particular 

agencies  the  road  should  be  made, — ^it  was  sufiicient  that  it  was 

Diade.    The  stipulation  must  be  construed  with  reference  to  its 
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object  and  gnbetance.  The  object  was  to  secure  the  road  in  Mor- 
gan County.  Had  the  company  built  the  road  out  of  its  general 
assets,  it  is  very  certain  they  could  have  demanded  the  bonds. 
The  sensQ  of  the  stipulation  is,  not  that  these  identical  bonds  sha'i 

Say  for  work  done  in  Mor^n  County,  but  it  is,  if  the  -work  is 
one  in  the  county  the  bonds  shall  be  delivered.  The  fact  that 
the  road  has  been  completed  from  Yir^nia  to  Jacksonville  is  a 
substantial  performance  of  the  condition  upon  which  the  bonds 
were  issued,  and  the  Allen  &  McGrady  orders  for  $4,000  of  them, 
drawn  by  the  company,  which  have  honestly  come  into  the  posses- 
sion of  the  appellant,  operated  as  an  equitable  transfer  of  so  much 
of  the  county  subscription  from  the  railroad  company  to  the  ap- 
pellant." 

In  another  part  of  the  opinion  the  court  said : — 

"  Upon  the  theory  that  these  bonds  are  a  trust  fund  in  the 
custody  of  the  court,  it  is  the  duty  of  the  court  to  see  that  it  is  not 
wasted  or  misapplied,  as  the  demurrer  admits  it  has  been,  in  tbe 
respects  allegea  m  the  bill  of  complaint. 

^^  It  is  not  denied  that  the  parties  prosecuting  that  suit  agreed  to 
receive  from  the  county,  in  full  satisfaction  of  their  ckujns^  the 
sum  of  $6,000  in  cash  and  $6,360  of  tiiese  bonds.  There  were 
then  in  the  hands  of  the  custodian,  Ayres  &  Co.,  bonds  of  the 
nominal  value  of  $32,500.  These  were  surrendered,  by  the  custo- 
dian, to  the  solicitor  of  the  complainants  in  that  action,  in 
discharge  of  an  indebtedness  of  only  $12,360.  This  without  ex- 
planation, is  a  wasting  and  misappropriation  of  the  fund,  which  a 
court  of  chancery  can  and  ought  to  correct." 

Tlie  decree  was  reversed,  with  directions  to  require  an  answer 
to  the  bill. 

Upon  the  return  of  the  cause  the  county  filed  an  answer,  claim- 
ing that  its  bonds  had  all  been  cancelled  except  those  disposed  of 
pursuant  to  the  previous  derees  of  the  court.  That  cause  was  con- 
solidated subsequently  with  the  suit  of  Morgan  County  v.  The 
Peoria,  Pekin,  and  Jacksonville  E.  R.  Co.,  in  which  the  county 
souglit  to  recover  from  that  company  the  possession  of  some  of  the 
bonds  which  had  gone  wrongfully,  as  claimed  by  the  county,  into  its 
custody.  From  the  final  decree  in  that  case  the  county  prosecuted 
an  appeal  to  the  Supreme  Court  of  Illinois.  That  case  is  reported 
as  Morgan  County  v.  Thomas,  76  111.  120.  The  court  re-examined 
the  grounds  of  the  previous  decisions,  and,  among  other  things^ 
adjuaged  in  that  case — 

First,  That  the  claim  of  William  Thomas  should  be  sustained, 
not  for  the  reason  that  the  supposed  condition  upon  which  the 
bonds  were  placed  in  the  custody  of  Elliott  &  Brown  was  per- 
formed, ^'  but  because  no  such  condition,  so  far  as  the  stockholaer& 
and  creditors  of  the  Illinois  River  R.  R.  Co.,  including  Mr. 
Thomas,  were  concerned,  ever  existed.     The  subscription  which 
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the  county  court  was  anthorized  to  make  for  capital  stock  in  the 
Illinois  Eiver  R  R.  Co.  by  the  vote  of  the  people,  and  the  subse- 
quent enactment  of  the  legislature,  was  not  conditional,  but 
absolute,  and  the  subscription  made  pursuant  to  this  authority  was 
unconditional.  It  was  made  prior  to  any  issue  of  bonds,  and  when 
made,  the  contract  between  the  county  on  the  one  side  and  the  rail- 
road company  on  the  other  was  cx)mplete.  The  county  was  then 
legally  bound  to  issue  tod  deliver  its  bonds  to  the  company  in 
conformity  with  the  terms  of  its  subscription,  and  upon  its  ^oing 
so,  the  company  was  bound  to  deliver  to  the  county  the  requisite 
certificate  snowing  that  it  was  the  owner  of  the  number  of  shares 
subscribed  for  in  its  capital  stock.  This  claim  for  unpaid  subscrip- 
tion then  became  a  part  of  the  assets  of  the  company.  Creditors 
might  rely  upon  it  for  payment  of  their  debts  as  implicitly  as  upon 
any  other  assets  of  the  company,  and  this,  too,  although  the  com- 
pany, subsequently  to  the  making  of  the  subscription,  may  have 
abandoned  ail  proceedings  under  its  charter,  on  account  of  its  in- 
solvency." 

Second,  "Tlie  subscription  being  absolute  in  its  terms,  and, 
therefore,  constituting  a  part  of  the  assets  of  the  company,  R.  S* 
Thomas  had  no  authority,  simply  as  president  of  the  company,  to 
consent  that  it  should  become  conditional ;  nor  could  the  county 
make  such  claim  as  a  matter  of  right." 

Third,  "The  Peoria,  Pekin,  and  Jacksonville  Railroad  Co. 
acquired  no  claim  to  the  Morgan  County  bonds  at  the  sale  under 
the  deed  of  trust,  because  they  were  neither  expressly  nor  by 
necessary  implication  included  within  its  terms ;"  that  "  the  bonds, 
then,  remaining  as  assets  of  the  Illinois  River  R.  R.  Co.,  could  not 
have  been  donated  bv  the  county  to  the  Peoria,  Pekin,  and  Jack- 
sonville R.  R.  Co.  Nor  was  it  competent  for  the  legislature,  by 
enactment,  to  make  such  donation.  They  were  a  tnist  fund,  to 
be  held  for  the  payment  of  the  debts  of  the  company  to  which 
they  belonged,  and  this,  even  if  the  failure  of  that  corporation  to 
exercise  its  corporate  powers  had  worked  its  dissolution." 

It  thus  appears  that  the  county,  by  the  payment  of  a  little  over 
$19,000  to  certain  creditors  of  the  Illinois  River  R.  R.  Co.,  at- 
tempted, to  the  prejudice  of  other  creditors,  to  discharge  its  own 
indebtedness  to  that  insolvent  corporation,  represented  by  bonds 
of  the  nominal  value  of  about  $50,000,  with  coupons  attached,  the 
latter  alone  exceeding  the  claim  of  the  particular  creditors  thus 
paid  off. 

In  pursuance  of  authoritv  conferred  by  its  charter,  the  Illinois 
River  R.  R.  Co.  conveyedf,  by  way  of  mortgage,  dated  Nov.  1, 
1858,  to  Alexander  Studwell,  Lucius  Hopkins,  and  George  S. 
Cobb,  as  trustees,  all  of  its  corporate  property,  real  and  personal, 
franchises  and  effects,  acquired  and  to  be  acquired,  including  all 
rents,  issues,  income,  profits,  moneys,  rights,  and  advantages,  de- 
8  A.  &  E.  R.  Cos.— 7 
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rived  and  to  be  derived  therefrom,  in  trust  to  secure  the  payment 
of  one  thousand  three  hundred  and  twenty  bonds,  aggregating  the 
sum  of  $1,020,000,  and  payable  in  New  x  ork  on  the  first  day  of 
January,  1880,  with  semi-annual  interest  at  the  rate  of  ten  per 
cent  per  annum. 

The  deed  provided  that,  if  the  company  failed  at  any  time  to 
meet  the  annual  interest  on  the  bonds,  all  oi  them  might  be  treated 
as  matured  obligations,  and  the  mortgaged  property,  m  that  event, 
should  be  surrendered  to  the  trustees,  to  be  owned,  operated,  and 
held  for  the  use  and  benefit  of  the  holders  of  the  bonds. 

The  com^anv  failed  to  pay  the  interest  when  due,  after  having 
constructed  only  the  part  of  the  road  between  Pekin,  in  Tazewett 
County,  and  Virginia,  in  Cass  County.  Its  board  of  directors,  at 
a  meeting  held  on  the  12th  of  July,  1862,  ordered  a  surrender  of 
the  mortgaged  property  to  the  trustees.  It  then  suspended  all 
further  operations,  and  ceased  to  discharge  its  functions.  The 
trustees  took  possession  by  an  agent,  and  on  the  17th  of  Decem- 
ber, 1862,  instituted  a  suit  for  foreclosure  in  the  court  below. 

By  an  act  of  assembly  passed  June  11, 1863,  Studwell,  Hopkins, 
and  Cobb,  trustees,  and  Allen,  Arnold,  and  Trowbridge,  \io\ders 
of  the  bonds  secured  by  the  deed  of  trust,  and  their  associates,  who 
should  thereafter  become  purchasers  of  the  mortgaged  property 
under  any  decree  of  foreclosure,  were  constituted  a  corporation, 
under  the  name  of  the  Peoria,  Pekin,  and  Jacksonville  R.  R.  Co., 
with  power  to  purchase  that  property,  and,  upon  receiving  a 
proper  transfer  thereof,  to  have  and  be  vested  with  all  the  corpo- 
rate powers,  privileges,  immunities,  and  franchises  theretofore 
given  or  granted  to  the  Illinois  River  R.  R.  Co. 

A  final  decree  was  rendered  in  the  foreclosure  suit,  from  which 
it  appears  that  the  principal  and  interest,  then  due  and  unpaid,  of 
the  bonds  was  $1,419,666.  A  sale  thereunder  was  made  on  the 
Ist  of  October,  1863,  to  Allen,  Arnold,  and  Trowbridge,  at  tlie 
price  of  $400,000,  and  was  duly  confirmed.  A  further  decree 
was  entered  in  June,  1864,  against  the  company  for  the  sum  of 
$1,061,292.56,  the  balance  then  due  upon  the  debt  after  crediting 
the  proceeds  of  sale. 

Shortly  before  the  last  decree  the  purchasers  at  the  sale  conveyed 
and  transferred  the  railroad,  franchises,  and  property  of  the  com- 
pany to  the  Peoria,  Pekin,  and  Jacksonville  R.  R.  Co.,  which  there- 
after completed  the  road  from  Virginia,  in  Cass  County,  to  Jackson- 
ville. 

The  present  suit  in  equity  was  instituted  by  Allen,  Arnold,  and 
Trowbridge,  the  holders  jointly  of  all  the  bonds  secured  by  the 
trust  deed,  and,  therefore,  the  equitable  owners  of  the  decree  in 
the  foreclosure  suit,  for  the  purpose  mainly  of  subjecting  to  that 
decree  such  amount  as  was  due  from  the  county  of  Morgan  upon 
its  subscription,  to  the  capital  stock  of  the  Illinois  River  K.  R.  Co. 
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The  bill  proceeds  upon  the  ffronnd  that  the  bonds  issned  for  the 
subscription  -were  a  part  of  tne  assets  of  that  corporation,  constitut- 
ing a  trust  fund  to  which  its  creditors  could  resort  for  the  satisfac- 
tion of  their  debts.     Before  the  commencement  of  this  suit  the 
county  had  obtained  possession  of  and  destroyed  or  cancelled  its 
bonds.     It  denied  all  liability  to  the  complainants,  as  creditors  of 
the  company,  by  reason  of  the  alleged  subscription,  or  upon  any 
other  ground.     The  complainants  contended  tnat  the  county  ob- 
tained possession  of  the  bonds  in  fraud  of  their  rights  as  creditors 
of  the  company,  and  that,  to  the  extent  it  had  not,  in  fact,  paid  the 
amount  due  upon  the  bonds  given  for  the  subscription,  but  remained, 
notwithstanding  their  cancellation,  liable  to  the  creditors  of  the  com- 
pany.    In  that  view  the  court  concurred,  and  having  ascertained 
through  a  master  that  there  was  due  from  the  county,  principal 
and  interest,  on  its  original  subscription  of  $50,000  in  bonds,  the 
sum  of  $72,539.56,  after  allowing  all  payments  theretofore  made  by 
it  to  creditors  of  the  company,  a  decree  was  rendered  in  favor  of 
the  complainants  for  that  amount.     From  that  decree  the  present 
appeal  is  prosecuted  by  the  county, 

ihe  case  was  argued  by  Mr.  William  Brown  and  Mr.  William 
M.  Springer  for  the  appellant,  and  by  Mr.  Washington  H.  Camp- 
bell and  Mr.  Henry  S.  Green  for  the  appellees. 

Mr.  Justice  Harlan,  after  making  the  loregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

The  right  of  the  creditors  of  the  Illinois  Eiver  R.  R.  Co.  to  sub- 
ject to  the  satisfaction  of  their  claims  the  bonds  issued  by  Morgan 
County  for  its  subscription  to  the  capital  stock  of  the  company  nas 
for  many  years  been  tne  subject  of  litigation  in  Illinois. 

The  preceding  statement  mentions  the  cases  in  her  supreme 
court,  wnere  the  nistory  of  that  litigation  will  be  found,  and  sum- 
marizes the  essential  facts  which  gave  rise  to  it.  They  are  numer- 
ous and  complicated,  and  our  labor  in  ascertaining  them  with 
accuracy  has  been  greatly  increased  by  the  confused  condition  of 
the  transcript. 

We  will  notice  such  of  the  questions  of  law,  suggested  by  the 
^gnments  of  error,  as  we  deem  necessary  to  consider  or  de- 
termine. 

1.  In  Sawyer  v.  Hoag  (17  Wall.  610),  we  had  occasion  to  con- 
sider the  question  whether  the  creditoift  of  an  insolvent  corporation 
were  at  liberty  to  assail  a  transaction  between  it  and  its  debtor, 
"v^hereby  his  subscription  of  stock  was  withdrawn,  so  far  as  general 
creditors  were  concerned,  from  the  assets  of  the  corporation.  In 
that  case  we  declared  the  doctrine  to  be  well  established,  that  jthe 
capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions, 
<»n8titute8  a  trust  fund,  for  the  benefit  of  its  general  creditors,  and 
that  its  governing  officers  cannot,  by  agreement  or  other  transac- 
tion wim  the  stockholder,  release  him  from  his  obligation  to  pay, 
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to  the  prejudice  of  its  creditors,  except  by  fair  and  honest  dealing, 
and  for  a  valuable  consideration.    In  the  subsequent  case  of  Saw- 
yer V.  Upton  (91  U.  S.  56),  we  had  occasion  to  consider  the  same 
question,  and  there  said :  ^'  The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of  its  debts.     It  is  a 
substitute  for  the  personal  liability  wnich  subsists  in  private  copart- 
nerships.   When  debts  are  incurred,  a  contract  arises   with  the 
creditors  that  it  shall  not  be  withdrawn  or  applied  otherwise  than 
upon  their  demands,  until  such  demands  are  satisfied.     The  credi- 
tors have  a  lien  upon  it  in  equity.     If  diverted,  they  may  follow  it 
as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their 
claims,  except  as  against  holders  who  have  taken  it  bona  fide  for  a 
valuable  consideration  and  without  notice.     It  is  publicly  pledged 
to  those  who  deal  with  the  corporation  for  their  security.     Unpaid 
stock  is  as  much  a  part  of  this  pled^^  and  as  mucli  a  part  of  the 
assets  of  the  company,  as  the  cash  wnich  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  to  look  to  it  as  to  anything  else,  and 
the  same  right  to  insist  upon  its  payment  as  upon  the  payment  of 
any  other  debt  due  the  company.     As  regards  creditors,  there  is  no 
distinction  between  such  a  demand  and  any  other  assets  which  may 
form  a  part  of  the  property  and  effects  of  the  corpomtion."     TJie 
same  doctrines  are  neld  in  Upton  v.  Tribilcock,  91  U.  S.  45 ;  Web- 
ster V.  Upton,  id.  65 ;  Hatch  v.  Dana,  101  id.  205.     In  no  court 
have  they  been  more  distinctly  approved  than  in  the  Supreme  Court 
of  Illinois,  when  considering  the  liability  of  the  county  of  Morgan 
to  creditors  of  the  Illinois  River  R.  R.  Co.  arising  out  of  these 
identical  bonds.    Morgan  County  v.  Thomas,  76  111.  120. 

These  principles  condemn  the  arrangements  with,  certain  credi- 
tors of  the  company,  through  which  the  countv,  to  the  prejudice 
of  other  creditors,  attempted  to  discharge  its  fiability  to  the  com- 
mon debtor  by  paying  less  than  the  entire  sum  due  from  it.  The 
suits  in  the  State  court,  under  cover  of  which  these  arrangements 
were  consummated,  were  all  commenced  after  the  decree  of  fore- 
closure, and  after  the  company  had  suspended  operations  and  was 
notoriously  insolvent.  The  county  recognized  tne  dangers  whidi 
beset  the  original  enterprise,  in  furtherance  of  which  its  people  had 
voted  a  subscription  of  stock  payable  in  bonds.  Its  oflScers  believed 
that  it  would  mevitably  fail,  and  that  the  ends  expected  to  be  ac- 
complished by  the  aid  voted  would  npt  be  attained.  It  was,  for 
these  reasons,  that  they  sought,  or  acceded  to,  an  arrangement  look- 
ing to  the  protection  of  the  county  against  liability.  But  it  is  clear 
that  other  creditors  besides  those  with  whom  it  combined  had  an 
interest  in  the  disposition  of  the  assets  of  the  company,  and  that 
the  plan,  as  conceived  and  consummated,  was  wholly  inconsistent 
with  the  established  doctrines  of  equity.  Upon  recognized  princi- 
ples of  public  policy  and  good  faith,  the  debt  which  the  county 
owed,  by  reason  of  its  subscription  and  the  bonds  given  therefor, 
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constituted,  with  other  property  of  the  company,  a  trust  fund,  to 
which  all  its  creditors  could  rightfully  look  for  satisfaction  of  their 
•claims.  The  county  was  liable  for  the  whole  of  that  debt,  and  by 
no  device  or  combination,  to  which  particular  creditors  were  par- 
ties, could  it  withdraw  its  bonds  from  that  fund,  and  thereby  avoid 
liability  to  the  general  creditors  of  the  company. 

Had  the  county's  liability  to  the  company  rested  upon  its  origi- 
nal subscription,  the  present  case,  it  must  be  conceded,  would  come 
within  the  very  letter  of  our  decisions  in  the  cases  just  cited.  That 
the  subscription  was  paid  or  merged  in  bonds  can  certainly  make 
no  difference  in  the  application  of  the  principle  upon  which  those 
•cases  were  determined.  The  bonds  were  the  evidence  of  the  debt 
created  by  the  original  subscription.  The  company  had  become,  as 
all  its  creditors  knew,  wholly  unable  to  meet  its  engagements,  and 
had  practically  ceased  to  exist.  The  bonds  in  question  were  part 
of  its  assets,  in  which  all  the  creditors  had  an  interest.  The 
county,  by  an  arrangement  with  some  of  those  creditors,  attempted 
to  lessen  its  obligation  to  pay  what  it  had  stipulated  to  pay,  and 
thereby  defeat  the  rights  of  other  creditors,  who  had  as  much  claim 
upon  the  assets  of  the  company  as  those  with  whom  the  county 
•contracted.  What  it  did  is  utterly  indefensible  under  any  known 
rules  of  equity. 

2.  But  it  is  contended  that  the  subscription  was  without  author- 
ity of  law,  and  that,  consequently,  the  county  is  not  liable  thereon, 
or  upon  the  bonds.  The  specific  ground  upon  which  this  conten- 
tion rests  is  that  the  vote  of  the  people  in  1856  conferred  no  legal 
authority  to  make  the  subscription,  such  vote  having  been  taken 
under  an  order  of  the  county  court  submitting,  as  a  single  proposi- 
tion, the  question  of  subscribing  $50,000  to  the  capital  stock  of  tnree 
separate  railroad  companies,  one  of  which  was  the  Illinois  River  R. 
R.  Co.;  that  a  vote  upon  such  a  proposition,  submitted  in  that  form, 
was  not  one  upon  which  a  municipal  subscription  could  rest.  There 
:are  two  sufiScient  answers  to  this  suggestion.  One  is,  that  in  no 
•one  of  the  three  cases  in  the  Supreme  Court  of  Illinois  involving 
this  subscription  was  any  such  question  distinctly  raised  by  the 
•county.  All  of  them  proceeded  manifestly  upon  the  undisputed 
ground  that  the  county  court  had  ample  power  by  statute  to  make 
tne  subscription.  We  are  not  now  disposed  to  inquire  whether 
the  particular  mode  in  which  the  people  were  invited  to  pass  upon 
the  proposed  subscription  affected  the  substance  or  validity  of  the 
-subscription  when  made ;  or,  whether  the  subscription  was  not  a 
waiver  of  any  irregularity  in  that  respect.  Until  this  suit  was 
brought,  more  than  fifteen  years  after  the  subscription  had  been 
made,  the  county  never  disputed,  in  any  direct  form,  the  legality  of 
the  order  submitting  the  question  of  subscription.  Another  answer 
to  this  objection  is  suggested  by  the  Act  of  Jan  29, 1857,  declaring 
the  vote  to  have  been  legally  taken,  and  requiring  a  subscription 
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and  the  issuing  of  bonds  in  accordance  with  the  vote  of  tlie  people. 
That  act,  it  is  argaed,  was  beyond  the  power  of  the  legislature  to 
pass,  in  that,  in  violation  of  section  9  of  article  5  of  the  Constitu- 
tion of  1848,  as  constructed  by  the  Supreme  Court  of  Illinois,  it 
imposed  upon  the  people  of  the  coimty  a  debt  which  they  had 
never  legally  voted  to  incur ;  that  the  vote  in  1856,  upon  the  propo- 
sition to  subscribe  stock  in  three  distinct  railroad  corporations,  was 
an  absolute  nullity,  which  could  not  be  constitutionally  remedied  by 
any  act  of  assembly,  or  otherwise  than  by  a  direct  vote  of  tlie  elec- 
tors upon  a  new  proposition  submitted  in  legal  form.     In  snpport 
of  these  views  we  are  referred  to  numerous  decisions  of  the  State 
court,  wliich  we  had  occasion  heretofore  to  examine  in  other  cases. 
We  deem  it  unnecessary  to  consider  the  general  doctrine,  Tvith  aD 
its  limitations  and  qualifications,  of  the  power  of  the  legislature^ 
by  retrospective  enactment,  to  cure  defects  or  omissions    which 
occurred  in  elections  relating  to  municipal  subscriptions.     It  is 
often  difficult  to  determine,  as  matter  of  local  constitutional  law, 
whether   the    defect  or  omission  in  a  partictdar  case  involves  a 
mere  irregularity  in  the  execution  of  a  statutory  power,  or  is  vital 
and  jurisdictional.     It  is  quite  sufficient  on  this  point  to  say  that 
the  Supreme  Court  of  the  State,  in  Thomas  et  al.  v.  County  of 
Morgan  (39  111.  496),  as  well  as  in  Morgan  County  v.  Thomas  (76 
id.  120),  recognized  the  act  of  the  29th  of  January,  1857,  as  having 
legalized  the  vote  of  the  county.     Those  cases,  in  connection  with 
Thomas  v.  County  of  Morgan  (59  id.  479),  are  adjudications  under 
which  certain  creditors  of  the  Illinois  Kiver  K.  R.  Co.  have  re- 
ceived payments  of  their  claims  out  of  the  amount  due  from  the 
county  upon  the  bonds  issued  in  payment  of  its  subscription.    The 
decrees  in  those  cases  could  not  have  been  rendered  except  upon 
the  ground  that  the  subscription  was  not  invalid  by  reason  of  the 
particular  mode  in  which  the  question  of  county  aid  was  submitted 
to  the  electors. 

3.  It  is  further  contended  that  the  bonds  were  deposited  with 
Elliott  &  Brown,  to  be  delivered  upon  the  condition,  to  which  the 
railroad  company  assented,  that  they  should  be  used  only  for  the 
payment  of  work  done  in  Morgan  County  ;  and,  since  no  such  work 
was  done  by  that  company,  neither  the  latter  nor  its  creditors  can 
enforce  liability  upon  the  county. 

Undoubtedly  the  county  authorities,  at  the  outset,  expected  that 
the  bonds  would  be  applied  only  upon  such  work,  and  there  is  no- 
reason  to  suppose  that  the  president  of  the  company  intended  any 
application  of  them  inconsistent  with  the  paper  which  he  executed 
and  delivered  to  the  county  prior  to  their  issue.  The  county  court 
relied  upon  the  assurances  given  by  that  officer,  and  made  an  order^ 
at  its  September  Term,  1857,  that  the  bonds  be  delivered  to  the 
company.  In  conformity  with  that  order  the  bonds  were  deposited 
with  Elliott  &  Brown,  the  bankers  of  the  company,  and  were  held 
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by  them  subject  to  its  order.     Tliey  in  return  received  for  the 
county  and  by  its  direction,  the  certificate  of  stock.    Subsequently, 
and  alter  the  bonds  were  issued  and  delivered  to  Elliott  &  jBrown, 
the  county  voted  as  a  stockholder  in  the  election  of  director,  and 
for  two  years  paid  the  interest  on  its  bonds.     During  all  that  time 
who  owned  the  bonds  ?    We  have  already  seen  that  the  Supreme 
Court  of  the  State  adjudged,  and,  as  we  think,  riffhtly,  that  the 
subscription  was  absolute  and  unconditional,  and,  mien  made,  the 
company  became  entitled  to  the  bonds,  and  the  counter  to  the 
stock.      Wlien  the  absolute  subscription  was  made,  the  claim  for  its 
payment  became,  as  was  held  by  that  court,  a  part  of  the  assets  of 
the  company,  upon  which  creditors  could  rely  for  the  payment  of 
their  debts.      While,  as  held  by  the  State  court,  Thomas  might 
bind  himself  to  treat  the  subscription  as  conditional,  he  had  no 
authority,  simply  as  president  of  the  company,  "  to  consent  that  it 
should  become  conditional."     The  present  appellees,  by  their  pur- 
chase of  its   mortgage  bonds  (about  $900,000  of  them  purchased 
in  A.pril  or  May,  1862,  and  the  remainder  in  1868),  became  credi- 
tors of  the  company,  and  nothing  is  disclosed  by  the  evidence 
which  estops  them  from  claiming,  as  against  the  county,  that  the 
bonds  given  for  the  county's  unconditional  subscription  constituted, 
from,  at  least,  the  time  of  their  issue  and  delivery  to  Elliott  & 
Brown,  a  part  of  the  assets  of  the  company,  to  which  the  latter's 
creditors  could  look.     Upon  this  very  point  the  Supreme  Court  of 
the  State  expressed  similar  views,  ana  said  that  "  wnere  a  party  re- 
ceives property  from  another  in  discharge  of  precedent  liability, 
and  the  party  delivering  the  property  has  no  legal  right  to  pre- 
scribe its  future  disposition  or  use,  as  in  the  present  instance,  the 
mere  fact  that  when  he  delivers  it  he  expects  and  intends  that  it 
shall  be  applied  to  a  particular  disposition  or  use,  does  not  make 
sach  an  appUcation  of  it  a  condition  precedent  to  the  vesting  of 
title." 

4.  The  objection  that  the  appellees  are  concluded  by  the  decree  in 
the  State  court,  under  which  the  county  obtained  possession  of  its 
bonds,  is  not  well  taken.     They  were  not  parties  to  any  of  those 
Bxiits,  but  it  is  contended  that  they  are  nevertheless  bound  by  the 
adjudication  upon  the  claim  asserted  therein  by  Studwell,  Hop- 
kins, and  Cobb,  in  their  capacity  as  trustees  in  the  mortgage  deed, 
that  they  were  entitled  to  the  possession  of  the  bonds,  for  delivery 
to  the  new  company  in  completion  of  the  original  contract  with 
the  county.     The  Supreme  Court  of  the  State  was  of  opinion  that 
the  mortgage  deed  did  not,  by  its  terms,  include  these  bonds ;  that 
the  Peoria,  Pekin,  and  Jacksonville  R.  R.  Co.  was  not  a  reorgani- 
zation of  the  Dlinois  River  R.  R.  Co.,  but  a  new  and  totally  in- 
dependent organization  ;  and,  therefore,  the  new  company  acquired 
no  claim  to  the  bonds  at  the  sale  under  the  deed  of  trust.     76  HI. 
But  if  the  trustees,  after  obtaining  the  decree  of  foreclosure  and  a 
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sale  of  the  mortgage  property  for  the  benefit  of  the  bondholders, 
were  under  a  duty,  or  by  virtue  of  their  position  were  authorized 
to  enforce,  for  the  benefit  of  those  creditors,  the  coUectioo  of  the 
decree  against  the  company  for  the  balance  of  the  mortgage  debt,  it  Is 
manifest  that  they  did  not  assume,  in  the  suit  in  the  State  conrt,  to 
which  thCT  and  the  county  were  parties,  to  represent  tlie   bond- 
holders.   In  the  suit  commenced  by  Elliott  &  Brown,  and  reported 
in  39  111.,  they  claimed  the  right  to  hold  the  bonds  for  the  benefit 
of  the  new  company,  and  not  for  the  bondholders,  whose  chdma 
after  crediting  the  proceeds  of  the  foreclosure  sale,  were  unsatisfied 
to  the  extent  of  $1,061,292.56.    Besides,  the  State  court  did  not,  in 
that  case,  decide  that  Morgan  County  was  discharged  altogether, 
and  as  to  everybody,  from  responsibility  upon  the  bonds,  because 
of  the  failure  of  the  old  company  to  construct  the  road  in   that 
county.     In  the  original  decree  it  directed  the  bonds  to  renaain  in 
the  custody  of  Ayres  &  Co.     And  in  the  case  in  59  111.,  the  court 
held  that  the  construction  of  the  road  by  the  new  company  was  a 
substantial  compliance  with  the  contract  between  the  old  companj 
and  the  county.     There  was  no  adjudication,  in  the  State  court, 
against  the  claims  of  the  present  appellees.     On  the  contrary,  the 
grounds  upon  which  the  claims  of  V  ail,  Ladd,  Thomas,  Blair,  and 
other  creditors  were  adiudged  by  the  Supreme  Court  of  the  State 
to  be  payable  out  of  these  bonds  are  the  precise  grounds  upon 
which  we  sustain  the  claims  of  appellees  as  creditors  of  the  old 
company. 

6.  In  reference  to  the  suit  which,  it  is  su^^ested,  was  instituted 
by  Studwell,  Hopkins,  and  Cobb,  in  the  Circuit  Court  of  the 
united  States  for  the  Southern  District  of  Blinois,  it  is  sufficient 
to  say  that  the  present  transcript  contains  nothing  upon  that  sub- 
ject. We  are  not  advised,  in  any  proper  form,  oi  the  nature  and 
object  of  that  suit,  nor  who  were  parties  to  it.  We  cannot,  there- 
fore, say  that  the  final  decree  in  that  case,  if  any  was  rendered, 
would  affect  the  rights  of  parties  in  this  litigation. 

There  are  many  other  questions  which  counsel  have  discussed, 
but  we  do  not  regard  them  as  material  in  determining  the  essential 
rights  of  the  parties.  We,  therefore,  refrain  from  any  discussion 
01  them.  The  decree  below  is  in  line  with  the  adjudications  of 
the  Supreme  Court  of  the  State,  and,  in  our  judgment,  is  right. 

While  upon  the  bench  Mb.  Justiob  Swaynb  and  Mr.  Justick 
Strong  participated  in  the  decision  of  this  case.  They  concur  in 
this  opinion ;  and  it  is  ordered  that  the  jud^ent  be  entered  as  of 
the  date  when  this  cause  was  submitted  to  mis  court. 

Decree  affirmed. 

Mr.  Justioe  Miller.  Mr.  Justiob  Field,  and  Mr.  Justiob 
Bradley  dissented. 
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NOTB. — ^A  petition  was  filed  for  rehearing. 

Mb.  JnanncB  Hablasi  delivered  the  opinion  of  the  court. 

We  do  not  perceive  that  the  petition  for  rehearing  in  behalf  of  the  county 
of  Morgan  contains  any  suggestion  which  was  not  pressed  upon  our  attention 
in  oral  argument,  as  well  as  in  the  printed  briefs  heretofore  filed.  All  that 
counsel  said  was  carefully  considered  by  us.  But  there  were  one  or  two 
matters,  not  distinctly  covered  by  our  opinion,  to  which  we  may  properly 
refer.  A  rehearing  is  asked  to  the  end  that  a  complete  record  of  the  suit,  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Illinois, 
of  Studwell,  Hopkins,  and  Cobb,  Trustees,  v,  Morgan  County,  etc.,  may  be 
obtained  and  embodied  in  the  transcript  of  the  present  case.  If  the  record 
of  that  case  were  here,  it  could  be  no  use  to  the  county.  The  decree  therein 
is  not  pleaded  for  any  purpose.  Further,  it  is  apparent,  as  well  from  the 
printed  arguments  filed  in  this  court,  for  and  against  the  county,  as  from  the 
testimony  of  the  witnesses  who  refer  to  the  case  in  the  Circuit  Court,  that 
the  suit  of  Studwell,  etc.,  v,  Morgan  County,  etc.,  was  dismissed  by  the  com- 

Slainants  therein,  and  that  there  was  no  adjudication  upon  the  merits.  The 
ecree  of  dismissal  in  that  suit,  therefore,  concluded  none  of  the  parties  to 
it,  even  were  it  conceded  that  the  trustees  had  authority,  in  virtue  of  their 
position,  to  represent  the  present  appellees  in  any  litigation  with  Morgan 
County  touching  its  liability  to  creditors  of  the  Illinois  River  R  R.  Co. 

We  did  not,  as  counsel  seem  to  suppose,  overlook  the  argument  based 
upon  the  subscription  made  by  the  city  of  Jacksonville.  That  subscription, 
as  matter  of  law,  was  wholly  disconnected  from  the  subscription  made  by 
the  county,  and  we  could  not  regard  the  former  as  payment,  in  whole  or  in 
part,  of  the  latter,  without  assuming  to  make  for  the  parties  a  contract  which 
they  did  not  choose  to  make  for  themselves.  If,  as  urged,  that  the  result  is 
unfortunate  for  the  county,  we  can  only  say,  what  cannot  be  too  often  re- 
peated, that  hard  cases  cannot  be  permitted  to  make  bad  law. 

Petition  denied. 

Allen  «.  County  of  Morgan,  appeal  from  the  same  decree,  was  argued  by 
the  counsel  who  appeared  in  the  preceding  case.  Mb.  Justice  Harlak  re- 
marked, in  giving  tne  opinion  of  the  court,  that  no  error  was  perceived  in 
tiie  record  to  the  substantial  prejudice  of  the  appellants.  The  decree  below 
was  therefore  afiirmed. 

Mb.  Jubtice  Millbb,  Mb.  Justice  Field,  and  Mb.  Justige  Bbadlet  dis- 
.«eiited« 
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V. 

Daniel. 
(102  U,  8.  BeparU,  187.     October  Term^  1880.) 

'Where  a  court  of  county  commissioners  in  Alabama,  pursuant  to  the  act  of* 
Dec.  81,  1868  (Pamphlet  Laws  of  1868,  p.  514),  subscribed  for  stock  in  a 
railroad  company,  and  issued  the  bonds  of  the  county  in  payment  therefor,- 
the  holder  of  them,  or  of  the  coupons  thereto  attached,  is  not  required  to 
present  them  when  due  to  that  court  for  allowance,  before  commencing^ 
suit,  to  enforce  their  payment. 

In  case  of  non-payment,  a  mandamus  will,  bv  the  laws  of  the  State,  lie  against^ 
that* court  to  compel  the  assessment  and  levy  of  the  necessary  taxes,  but 
the  holder  who  resorts  to  the  courts  of  the  United  States  must  there  reduce' 
the  bonds  or  the  coupons  to  judgment,  before  he  is  entitled  to  that  remedy. 
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The  court  of  county  commiBsioners  may  cause  the  bonds  to  be  executed  in 
such  denominations  as  may  be  agreed  upon  by  it  and  the  railroad  company, 
provided  the  total  amount  for  which  tney  are  issued  does  not  ezoeea  that 
set  forth  in  the  proposal  accepted  by  the  vote  of  the  qualified  electors  of 
the  county. 

m 

Erbor  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama. 

The  firet  of  these  actions  was  brought  by  Richard  C.    Daniel 
against  the  county  of  Greene  in  the  State  oi  Alabama,  to  recorer 
the  amount  of  the  principal  and  interest  on  certain  coupon  bonds 
numbered  from  51  to  100,  each  for  five  hundred  dollars,  issued  by 
the  county  in  payment  of  its  subscription  to  the  stock  of  the  Selma,, 
Marion  and  Memphis  R.  R.  Co.     The  bonds  are  signed  by  the 
judge  of  the  Probate  Court  of  the  county  as  ex  officio  presiding 
oflScer  of  the  court  of  county  commissioners,  and  are  payable  at  the 
oflSce  of  said  company  in  the  city  of  Memphis,  or  at  its  agency  in 
the  city  of  New  York.     They  bear  date  Jan.  1,  1877,  and  recite 
that  they  are  "  issued  under  and  pursuant  to  an  order  of  the  court 
of  county  commissioners  of  said  Greene  County,  made  under  au- 
thority of  the  constitution  of  the  State  of  Alabama  and  the  laws  of 
the  legislature  of  the  State  of  Alabama,  authorized  by  a  vote  of  the 
people  of  said  county  at  a  special  election  held  for  the  purpose 
Sept.  14, 1867."    The  coupons  are  payable  semi-annually  on  July  1 
and  January  1. 

The  county  demurred  to  the  complaint  on  the  ground  that  it  does 
not  appear  therefrom  that  the  demand  sued  on  was  ever  presented 
to  the  court  of  commissioners,  as  provided  by  the  laws  of  the  State. 
The  demurrer  was  overruled.  The  county  then  pleaded  five  pleas. 
The  first  avers  that  the  bonds  and  coupons  were  given  in  payment 
of  the  pretended  subscription  by  the  county  to  the  stock  of  said 
company,  and  that  the  only  authority  to  subscribe  to  said  stock  and 
to  issue  said  bonds  and  coupons  is  K>und  in  an  act  of  the  General 
Assembly  of  Alabama,  approved  Dec.  31,  1868,  entitled  "  An  Act 
to  authorize  the  several  counties  and  towns  and  cities  of  the  State 
of  Alabama  to  subscribe  to  the  stock  of  such  railroads  throughout 
the  Stiite  as  they  may  consider  most  conducive  to  their  respective 
interests  ;"  and  that  said  pretended  bonds  and  coupons  being  is- 
sued upon  no  other  authority  or  proceedings  taken  by  the  commis- 
sioners court  of  said  county,  are  not  the  bonds  and  coupons  of  the 
said  county.  The  second  avers  that  the  votes  of  the  qualified  elec- 
tors of  said  county  in  favor  of  the  subscription  to  said  stock  were 
induced  and  secured  by  certain  false  and  fraudulent  representations 
of  the  railroad  company  as  to  the  expenditure  of  the  proceeds  to  be 
derived  by  it  from  saia  bonds  and  coupons.  The  third,  fourth,  and 
fifth  aver  that  the  plaintiflE  acquired  them  from  the  company  with 
a  knowledge  of  the  foregoing  facts,  and  that  he  is  therefore  not  a 
bona-fide  holder. 
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A  demurrer  to  the  defendant's  pleas  was  sustained,  and  jnd^ent 
rendered  in  favor  of  the  plaintiff.  The  county  sued  out  this  writ 
of  error.  The  material  part  of  the  proceedings  of  the  court  of 
county  commissioners  referred  to  in  the  defendant's  pleas  are  as- 
follows : 

"  CoxTRT  OF  County  Commissionees,  Augtot  Teem,  1869. 

" The  State  of  Ataha^ta, 

"  Greene  Gcmnty : 

^^  At  a  regular  term  of  the  commissioners'  court,  begun  and  held 
in  and  for  tne  county  and  State  aforesaid,  at  the  court-house  thereof 
in  the  town  of  Eutaw,  on  Monday,  the  ninth  day  of  August,  1869, 
.  .  .  the  following  proceedings  were  had :  .  .  . 

"  Whereas  the  president  and  directors  of  the  Selma,  Marion  and 
Memphis  'R,  K.  Co.  have  this  day  submitted  to  the  commissioners' 
court  of  Greene  County  a  proposition  for  a  county  subscription  by 
eaid  county  of  eighty  thousana  dollars  to  the  capital  stock  of  said 
railroad  company,  and  made  application  to  said  court  to  order  an 
election  witlun  sixty  days  from  this  date,  to  submit  the  said  propo- 
rtion of  said  railroad  company  to  the  qualified  electors  of  said 
county  for  their  acceptance  or  rejection  in  pursuance  of  the  pro- 
visions of  an  act  of  the  General  Assembly  of  the  State  of  Alabama, 
entitled  *  An  Act  to  authorize  the  several  counties,  towns  and  cities 
of  the  State  of  Alabama  to  subscribe  to  the  capital  stock  of  such 
raQroad  through  the  State  as  they  may  consider  most  conducive  to 
their  interests/  approved  Dec.  31, 1868,  the  said  proposition  being 
that  said  county  shall  subscribe  ($80,000)  eighty  thousand  dollars  to 
the  capital  stocK  of  said  company  at  fifty  dollars  ($50)  per  share,  to 
be  paid  in  the  bonds  of  said  county,  payable  to  said  railroad  company 
or  bearer  in  sums  of  one  thousand  nve  hundred  dollars  each,  and 
due  ten  and  twenty  years  after  date  thereof,  with  interest  coupons 
attached  for  interest  on'  each  of  said  bonds  at  the  rate  of  eight  per 
cent  per  annum,  to  be  paid  semi-annually. 

"  it  is  now  therefore  considered  and  ordered  by  the  court  that 
the  said  application  be  and  the  same  is  hereby  granted.  And  it  is 
farther  ordered  by  the  court  that  such  an  election  shall  be  held  in 
the  several  precincts  of  said  county  as  established  by  law,  on  Tues- 
day, the  fourteenth  day  of  September,  1869." 

"  CouBT  OF  County  Commissionebs,  Deoembeb  Tebm,  1869. 

"The  State  of  Alabama, 

*'  Greene  Comity : 

"At  a  court  of  county  commissioners  begun  and  held  in  and  for 
Greene  County  aforesaid,  at  the  court-house  thereof  in  Eutaw,  on 
the  third  Monday  of  December,  a.d.  one  thousand  eight  hundred 
and  sixty-nine,  being  the  twentieth  day  of  said  month. 
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"  Whereas  an  order  was  made  by  this  court  on  the  ninth  day  of 
Augnst,  1869,  by  which  the  proposition  in  writing  of  the  president 
and  directors  of  the  Selma,  Marion  and  Memphis  R.  R.  Co.,  for  a 
county  subscription  by  the  county  of  Greene  of  eighty  thousand 
dollars  to  the  capital  stock  of  said  railroad  company,  was  submitted 
to  the  qualified  electors  of  said  county  at  an  election  held  at  the 
several  precincts  in  said  county  on  the  fourteenth  day  of  Septem- 
ber, 1869,  conducted,  by  the  same  officers  and  in  the  same  manner 
as  provided  by  law  for  general  elections  in  this  State,  after  giving 
thirty  days'  notice  thereof,  as  required  by  law  ;  and  whereas  it  ap- 
pears to  the  court,  from  the  returns  of  the  sheriflE  of  said  county, 
that  such  election  was  held  on  the  fourteenth  day  of  September, 
1869,  in  pursuance  of  the  said  order,  and  it  also  appearing  to  the 
court  by  the  returns  of  said  election  made  to  the  judffe  of  the  pro- 
bate court  of  said  county  that  the  said  election  thus  held  resulted  in 
favor  of  the  said  proposition  and  subscription  to  the  capital  stock 
of  said  company,  ... 

"  It  is  now  ordered  by  the  court  that  the  said  proposition  and  the 
returns  of  the  said  election  be  received  and  recorded  on  the  minutes 
of  this  court. 

"  And  it  is  further  ordered  that  the  proposition  of  the  said  com- 
pany be,  and  the  same  is  hereby,  accepted,  and  the  said  court  of 
<50unty  commissioners  are  hereby  authorized  and  do  make,  in  the 
name  and  for  the  said  county  of  Greene,  the  said  subscription  of 
eighty  thousand  dollars  to  the  capital  stock  of  said  company  in  the 
name  set  forth  in  said  proposition ;  and  it  is  further  ordered  by  said 
court  that  the  bonds  of  the  said  county  of  Greene,  in  the  sums  of 
five  hundred  dollars  each,  with  interest  coupons  attached  for  semi- 
annual interest  at  the  rate  of  eight  per  cent  per  annum,  the  said 
bonds  payable  to  the  said  company  or  bearer  at  twenty  years  from 
date,  and  dated  the  first  day  of  January,  1870,  and  due  and  payable 
the  first  day  of  January,  1890,  at  the  office 'of  the  said  company,  or 
at  their  office  or  agency  in  the  city  of  I^ew  York,  when  presented 
at  the  office  of  the  said  company  or  their  agency,  shall  be  issued  and 
delivered  to  the  said  company,  signed  by  the  probate  judge  of  said 
county,  and  that  the  said  coupons  thereto  attached  of  twenty  dol-  ' 
lars  each  shall  be  signed  by'tho  said  judge,  payable  in  like  manner 
on  the  first  day  of  January  and  July  of  eacn  year  from  and  after 
the  date  of  said  bonds." 

The  proposition  referred  to  in  the  foregoing  proceedings  was  aa 
follows : — 

*'  To  the  IIorvoTahle  the  Court  of  Covmiy  Commissioners  of  Greene 
County  in  the  State  of  Alahwma : 

^*  We,  the  president  and  a  majority  of  the  board  of  directors  of 
the  Selma,  Marion,  and  Memphis  R.  R.  Co.,  in  pursuance  of  the 
provisions  of  an  act  of  the  legislature  of  the  State  of  Alabama,  en- 
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titled  ^  An  Act  to  authorize  the  Beveral  counties  and  towns  and  eitie& 
of  the  State  of  Alabama  to  subscribe  to  the  capital  stock  of  such 
railroads  throughout  the  State  as  they  may  consider  most  conducive 
to  their  respective  interests,'  approved  Dec.  31,  1868,  hereby  pro- 
pose to  the  said  county  of  Greene,  through  your  honorable  body, 
under  and  by  virtue  of  the  said  act  of  the  legislature,  to  subscribe 
for  and  take  eighty  thousand  dollars  of  the  capital  stock  of  said 
railroad  company  at  fifty  dollars  per  share,  to  be  paid  in  the  bonds 
of  said  county,  payable  to  the  said  railroad  companv  or  bearer^ 
said  bonds  to  be  so  payable  in  the  sum  of  one  and  hve  hundred 
tliousand  dollars  eadi,  and  due  ten  and  twenty  years  after  the  date 
thereof,  and  bearing  interest  at  the  rate  of  eight  per  cent  per  annum 
from  date  till  paid,  with  interest  coupons  attached  for  interest  on 
each  of  said  bonds  at  the  rate  aforesaia,  which  interest  is  to  be  paid 
semi-annually,  the  amount  of  said  interest  and  bonds  to  be  payable 
as  aforesaid  at  such  time  and  place  as  may  be  agreed  upon  between 
the  said  railroad  company  and  the  judge  of  probate  of  said  county^ 
as  soon  as  may  be  after  the  acceptance  of  this  proposition  by  the 
qualified  electors  of  said  county,  at  an  election  held  for  the  purpose, 
under  and  by  virtue  of  the  provisions  of  the  said  act  of  the  legisla- 
ture of  the  otate  of  Alabama. 

"  All  of  which  is  respectfully  submitted  to  yotir  honorable  court 
for  your  action,  and  that  of  the  qualified  electors  of  Greene  County, 
in  the  State  of  Alabama,  thereon,  and  is  signed  by  us  at  in 

Perry  County,  in  the  State  of  Alabama,  this  the  sixth  day  of 
August  in  the  year  1869. 

"  Selma,  Mabion,  &  Memphis  R  R.  Co., 

"  By  N.  B.  FoBREST,  PresP 

The  second  suit  was  brought  by  Daniel  against  the  County  of 
Pickens,  upon  coupons  attached  to  bonds  issued  by  it  for  two 
hundred  and  fifty  dollars,  and  payable  to  the  same  company  as 
were  the  bonds  in  the  other  suit.  The  defence  was  the  same  in 
both  cases.  In  the  Greene  County  case  the  proposition  of  the  rail- 
road companjr,  wliich  was  made  June  14, 1869,  was  that  the  county 
should  subscribe  one  hundred  thousand  dollars  to  the  capital  stock, 
and  issue  its  bonds  for  one  thousand  dollars  each  in  payment 
thereof.  It  was  accordingly  submitted  to  the  qualified  voters  at 
an  election  held  for  that  purpose,  Aug.  3,  1869.  The  vote  was  in 
favor  of  the  subscription. 

An  order  of  the  court  of  county  commissioners,  passed  August  16, 
after  reciting  the  result  of  the  vote  and  directing  the  subscription 
to  be  made,  contains  the  following :  "  With  the  consent  of  said 
company  it  is  further  ordered  that  fifty  thousand  dollars  of  sub- 
BcriptioD  be  paid  for  as  aforesaid  in  bonds  of  the  denomination  of 
two  hundred  and  fifty  dollars  each,  and  fifty  thousand  in  bonds  of 
the  denomination  of  one  thousand  dollars  each." 
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There  was  a  indgment  for  the  plaintiff.  The  county  then  sued 
•out  this  writ  of  error. 

The  laws  of  Alabama  bearing  upon  the  cases  are  referred  to  in 
the  opinion  of  the  court. 

Mr.  John  T.  Morgan  for  the  plaintiffs  in  error. 

No  counsel  appeared  for  the  defendant  in  error. 

Watie,  C.  J. — The  principal  questions  in  these  cases  are : 

1.  Whether  the  demurrer  to  the  complaint  should  have  been 
sustained  because  it  was  not  averred  specially  that  the  coajwns 
sued  on  were  presented  to  the  court  of  county  commissioners  for 
allowance  before  the  suit  was  brought ;  and, ' 

2.  Whether  the  bonds  from  which  the  coupons  were  cut  were 
Toid  because  they  were  not  of  the  same  denomination  as  those  sp)eci- 
fied  in  the  proposition  of  the  railroad  company  for  subscription, 
submitted  to  and  voted  on  by  the  county. 

As  to  the  first  question.  By  the  Code  of  Alabama,  sect.  826 
{907],  it  is  provided  that  the  court  of  county  commissioners  must, 
in  term-time,  audit  all  claims  against  their  respective  counties; 
that  every  claim  as  allowed  must  be  registered  in  a  book  kept 
for  that  purpose,  and  that  the  judge  of  probate,  who  is  made  by 
law  the  principal  judge  of  the  court  (Code,  sect^  739  [825]),  shall 

five  the  claimant  a  warrant  on  the  treasury  for  the  amount  allowed, 
'his  warrant  it  is  made  the  dutv  of  the  county  treasurer  to  pay  on 
presentation,  if  he  has  funds  m  the  treasury  to  meet  it.  Code, 
sect.  3395  [920].  No  claim  can  be  passed  upon  or  allowed  by  the 
court  unless  it  is  itemized  and  sworn  to  by  the  claimant,  or  some 
person  in  his  behalf  having  knowledge  of  the  facts.  Code,  sect. 
827.  All  claims  must  be  presented  for  allowance  within  twelve 
months  after  they  accinie  and  become  payable,  or  they  will  be 
barred,  unless  the  claimant  is  a  minor  or  lunatic.  Sect.  832  [909]. 
•"  No  suit  can  be  brought  against  a  county  until  the  claim  or  demand 
has  been  presented  within  the  time  limited  by  sect.  832  [909]  to 
the  court  of  county  commissioners  and  either  disallowed  or  re- 
duced by  such  court,  and  refused  by  the  party."  Code,  sect.  2903 
[2537]. 

A  countv  in  Alabama  is  a  body  corporate,  capable  of  suin^  and 
being  sued.  Code,  sect.  815  [897].  In  Shinbone  v.  Randolph 
County  (56  Ala.  183),  which  was  a  suit  on  coupons  cut  from  rail- 
road bonds,  while  it  was  held  to  have  been  definitely  settled  that  an 
action  at  law  did  not  lie  against  a  county  on  a  contract  which  had 
not  been  presented  to  the  commissioners'  court,  and  by  that  court 
disallowed  in  whole  or  in  part,  and  that  such  presentment  and  dis- 
allowance must  be  averred  in  the  complaint,  it  was  nevertheless 
said:  "It  may  be  the  claims  on  which  this  action  is  founded 
are  not  required  to  be  presented  to  the  commissioners'  court  for 
allowance.     The  statute  under  which  the  bonds  were  issued  .  .  , 
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may  fix  definitely  tlieir  validity  and  amount.     If  that  be  true, — 
a.n(i  as  the   ease  is  not  presented,  it  is  not  for  us  to  determine 
whether  it  is  or  not, — if  the  commissioners'  court  refuses  to  levy 
a  tax  for  their  payment,  mandamus  to  compel  them  is  the  appro- 
priate remedy  for  appellant."  p.  185.     In  Commissioners'  Court  of 
Limestone  County  v.  Kather  (48  id.  433),  it  was  expressly  decided 
that  bonds  issued  in  payment  of  a  subscription  to  a  railroad  com- 
pany, signed   by  a  majority  of  the  court  of  county  commissioners 
in  the  presence  of  the  probate  judge,  who  certified  to  that  fact,  and 
for  the  payment  of  which  it  was  made  the  duty  of  the   com- 
missioners' court  to  levy  and  assess  a  special  tax  each  year,  were 
not  such  claims  as  need  be  presented  for  allowance  under  this  sec- 
tion  of    the    code-      In   the  opinion  the   court  said :    "  The  act 
authorizing  their  issuance  renders  it  wholly  unnecessary  that  they 
should  be  allowed  by  the  court  of  county  commissioners,  and  they 
are  not  required  to  be  registered  as  claims  of  a  different  character, 
nor  are  they  to  be  paid  oy  warrants  on  the  county  treasurer,  but 
altoffether  in  a  different  way,"  p.  446. 

The  bonds  in  the  present  cases  were  issued  under  the  act  to 
authorize  the  several  counties,  towns,  and  cities  of  Alabama  to 
subscribe  to  the  stock  and  railroads,  passed  Dec.  31, 1868.   Pamph. 
Acts,  1868,  614.    This  act  provided  (sect.  1)  that  railroad  companies 
might,  in  writing,  propose  to  a  county  that  it  subscribe  for  an 
amount  of  the  capital  stock  of  the  company,  to  be  named  in  the 
proposal,  at  a  certam  price  per  share,  and  pay  for  it  in  such  bonds  of 
the  county  "  as  should  be  set  forth  in  said  proposal."     This  pro- 
posal or  application  was  (sect.  2)  to  be  submitted  to  the  commis- 
sioners' court  of  the  county,  and  that  court  was  authorized  and  re- 
Snred  to  order  an  election  within  sixty  days,  to  enable  the  qualified 
ectors  of  the  county  to  determine  whether  the  proposition  should 
be  accepted  or  rejected.     At  least  (sect.  4)  thirty  aays  before  the 
election  the  court  was  required  to  give  notice  of  the  "  terms  and 
amount  of  the  proposed  subscription."    The  returns  of  the  election 
were  to  be  made  to  the  judge  of  probate  (sect.  5),  whose  duty  it 
was  to  receive,  count,  estimate,  and  publish  the  vote.     If  a  majority 
(sect.  6)  was  found  to  be  in  favor  of  the  subscription,  the  proposi- 
tion was  to  be  deemed  to  have  been  accepted,  and  the  court  of 
county  commissioners  was  required  to  make  the  subscription  voted 
in  behalf  of  the  county  for  the  amount  set  forth  in  the  proposal, 
and  deliver  the  railroad  company,  in  payment  of  the  subscription, 
bonds  of   the  county,  having  not  less   than  ten  nor  more  than 
twenty  years  to  run,  with  interest  coupons  attached  for  semi-annual 
interest,  payable  at  such  times  and  places  as  might  be  agreed  upon 
between  the  companv  and  the  judge  of  probate.     By  sects.  7  and 
8  it  was  made  the  duty  of  the  commissioners'  court  to  levy  and 
^ee  to  the  collection  of  such  tax,  not  exceeding  one  per  cent  per 
annum  on  the  taxable  value  of  the  property  in  the  county,  as 
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should  be  Decessary  to  meet  the  interest  as  it  fell  due ;  and  by 
sect.  10  the  coupons  past  due  were  receivable  at  par  in  payment  of 
this  tax. 

The  bonds  and  coupons  in  these  cases  were  signed  by  the  jnd^e 
of  probate  of  the  county,  as  the  presiding  officer  of  the  commis- 
sioners' court;  and  it  seems  to  us  that  they  are,  in  legal  effect, 
themselves  warrants  on  the  treasurer,  given  by  the  judge  of  probate 
after  an  allowance  by  the  court  of  the  claim  of  the  railroad  com- 
pany for  the  payment  of  the  county  subscription,  in  accordance 
Mrith  the  terms  of  the  accepted  proposal.  The  claim  was,  to  all 
intents  and  purposes,  audited  by  the  court  when  the  bonds  were 
issued.  The  validity  and  amount,  of  the  liability  were  then  defin- 
itely fixed,  and  warrants  on  the  treasury  given,  payable  at  a  future 
day.  The  treasurer  could  pay  them  when  due  on  presentation 
without  further  action  of  the  court,  if  he  had  funds  in  his  hands- 
applicable  to  that  purpose.  In  his  hands  they  would  be  good 
vouchers  for  money  disbursed  from  that  fund.  The  provision  that 
the  coupons  should  be  received  in  payment  of  taxes  levied  to  meet 
them  is  entirely  inconsistent  with  any  idea  of  an  unliquidated  claim 
which  required  further  auditing. 

In  the  State  courts,  under  the  rule  as  stated  in  Shinbone  v.  Ran- 
dolph County  (supra),  and  other  cases,  a  mandamus  would  lie  with- 
out reducing  the  coupons  to  judgment,  to  compel  the  commission- 
ers' court  to  levy  and  collect  the  taxes  necessary  to  pay  what  was 
due.  The  rule  is  different,  however,  in  the  courts  of  the  United 
States,  where  such  a  writ  can  only  be  granted  in  aid  of  an  existing* 
jurisdiction.  There  a  judgment  at  law  on  the  coupons  is  necessary 
to  support  such  a  writ.  The  mandamus  is  in  the  nature  of  an 
execution  to  carry  tlie  judgment  into  effect.  Bath  County  v. 
Amy,  13  Wall.  244;  Graham  v.  Norton,  15  id.  427.  A  suit, 
therefore,  to  get  judgment  on  the  bonds  or  coupons  is  part  of  the 
necessary  macliinery  which  the  courts  of  the  United  States  must 
use  in  enforcing  the  claim,  and  the  jurisdiction  of  those  courts  ia 
not  to  be  ousted  simply  because  in  the  courts  of  the  State  a  remedy 
may  be  afforded  in  another  way. 

As  to  the  second  question.  Sect.  11  of  the  act  under  which  the 
bonds  were  issued  provides  "  that  the  bonds  .  .  .  shall  be  of  such 
denomination  as  the  court  of  county  commissioners  .  .  .  and  said 
railroad  company  may  agree  upon,  but  not  to  be  for  less  than  one 
hundred  dollars,  nor  more  than  one  thousand  dollars." 

In  the  proposition  of  the  company  to  Greene  County,  it  waa 
suggested  that  the  bonds  to  be  issued  in  payment  of  the  subscrip- 
tion should  be  *'  in  the  sum  of  one  and  five  hundred  thousand  dol- 
lars each,"  In  the  records  of  the  court  ordering  the  election,  the 
proposition,  as  recorded,  is  that  the  bonds  be  "  in  the  sum  of  one 
thousand  five  hundred  dollars  each."  The  final  action  of  the  court 
was  to  issue  bonds  of  five  hundred  dollars. 
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In  the  Pickens  County  case  the  proposition  was  that  the  bonds 
be  in  the  sum  of  one  thousand  dollars  each ;  but  after  the  election, 
with  the  consent  of  the  company,  it  was  ordered  by  the  court  that 
one  half  the  amount  should  be  in  the  sum  of  two  hundred  and 
fifty  dollars,  and  the  other  half  one  thousand  dollars  each ;  and  the 
bonds  actually  put  out  were  of  these  denominations. 

As  to  the  Greene  County  case,  it  is  apparent  that  there  was  a 
clerical  mistake,  either  in  the  proposal  or  the  record,  as  to  the 
description  of  the  bonds  to  be  issued,  and  it  is  easy  to  see  that  the 
intention  was  to  have  bonds  of  a  thousand  dollars  and  five  hundred 
doUars  each ;  but  in  the  Pickens  County  case  the  proposition  was 
distinctly  that  they  should  be  for  one  thousand  dollars.  This,  how- 
ever, we  consider  unimportant,  for  sect.  11  expressly  provides  for 
bonds  of  such  denomination  as  the  commissioners  court  and  the 
company  should  agree  on.  From  this  it  is  clear  that  the  parties 
were  not  bound  in  this  particular  by  the  sums  specified  in  the  pro- 
posal. They  were  limited  by  the  proposition  as  accepted  in  re- 
spect to  the  total  amount  of  the  issue,  but  not  the  denomination. 
The  bonds  as  issued  were  of  such  denominations  as  the  law  allowed 
the  court  and  the  company  to  agree  on,  and  that,  in  our  opinion, 
is  enough. 

The  only  other  assignments  of  error  relate  to  the  sufficiency  of 
the  second  and  third  pleas.  As  to  these,  it  is  sufficient  to  say 
that  we  are  entirely  satisfied  with  the  rulings  below.  Bonds  issued 
under  the  authority  of  a  popular  election  cannot  be  set  aside  simply 
because  all  that  may  have  been  said  by  interested  parties,  in  public 
speeches  during  the  canvass  which  preceded  the  election,  does  not 
turn  out  to  be  in  every  respect  true. 

Judgment  in  each  case  amrmed. 


Jabbolt 

V. 
MOBEBLT. 

(103  United  Stata  BeporU,  580.     October  Term,  1880.) 

The  act  of  the  General  Assembly  of  Missouri,  approved  March  18,  1871, 
which  provides  that  '4t  shall  be  lawful  for  the  council  of  any  city,  or 
the  trustees  of  any  incorporated  town,  to  purchase  lands,  and  to  donate, 
lease,  or  sell  the  same  to  any  railroad  company  upon  such  terms  and  con- 
ditions as  such  board  may  deem  proper,  and  for  the  purposes  of  assistingf 
and  inducing  such  railroad  company  to  locate  and  build  machine-shops 
or  other  improvements  upon  such  lands,  and,  for  such  purposes,  to  levy 
taxes  upon  the  taxable  property  of  such  city  or  town,  and  to  borrow 
money  and  to  issue  the  bonds  of  such  city  or  town  for  such  purposes : 
Provided,  a  majority  of  the  qualified  voters  of  such  town  or  city,  at  a 
special  election  to  be  held  therein,  shall  assent  to  such  purchase  and 

8  A.  &  K  R  Cas.- 
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donation,"  is  void,  it  being  in  conflict  with  sect.  14  of  art.  11  of  the 
Constitution  adopted  in  1865,  which  declares  that  **the  General  Assem- 
bly  shall  not  authorize  any  county,  city,  or  town  to  become  a  stock- 
holder in,  or  to  loan  its  credit  to,  any  company,  association,  or  corpora- 
tion, unless  two  thirds  of  the  qualified  voters  of  such  county,  city,  or 
town,  at  a  regular  or  special  election  to  be  held  therein,  shall  assent 
thereto." 

The  provision  which  prohibits  the  creation  of  an  indebtedness  by  a  direct 
loan  of  municipal  credit  does  not  permit  the  indirect  use  of  such  credit 
for  the  same  purpose. 

The  act  of  Feb.  16,  1873,  forbidding,  under  certain  penalties  therein  pre- 
scribed, the  officers  of  a  municipality  in  its  behalf  to  loan  the  credit 
thereof,  or  donate  to  or  subscribe  stock  in  any  railroad  or  other  com- 
pany, without  the  previous  assent  of  two  thirds  of  the  qualified  voters,  is 
merely  prohibitory  in  its  oharacter,  and  confers  no  authority  on  those 
officers  when  such  assent  was  given. 

JBisldf  therefore,  that  the  bonds  of  the  '*  municipal  corporation  of  the  inhabi- 
tants of  the  town  of  Moberly,"  in  the  county  of  Randolph,  in  the  State 
of  Missouri,  dated  May  1,  1872,  and  reciting  that  they  are  ^*  issued  in 
pursuance  of  an  election  held  in  said  town  on  the  twenty-sixth  day  of 
March,  a.d.  1872,  to  decide  whether  said  town  should  purchase  and 
donate  to  the  St.  Louis,  Kansas  City,  and  Northern  Ry.  Co.,  two  hun- 
dred acres  of  land  for  machine-shop  purposes,  the  result  of  said  election 
being  two  hundred  and  twenty-eight  votes  for  the  purchase  and  dona- 
tion and  one  vote  against  the  purchase  and  donation ;  and,  in  pursuance 
to  orders  of  the  board  of  trustees  of  the  inhabitants  of  the  town  of 
Moberly,  made  on  the  eighteenth  day  of  April,  a.d.  1872,  which  orders 
were  made  in  accordance  with  an  act  of  the  General  Assembly  of  the 
State  of  Missouri,  entitled  *  An  Act  to  authorize  cities  and  towns  to  pur- 
chase lands,  and  to  donate,  lease,  or  sell  the  same  to  railroad  companies,^ 
approved  March  18,  a.d.  1870,"  are  void. 

Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Western 
District  of  Missouri. 

The  plaintiff  is  a  citizen  of  the  State  of  Illinois.  The  defendant 
is  the  city  of  Moberly,  a  municipal  corporation  of  the  State  of 
Missouri.  This  action  was  brought  to  recover  judg^nent  upon 
several  interest  coupons,  originally  annexed  to,  but  now  detaclied 
from,  bonds  issued  by  the  city  for  the  purchase  of  lands,  consisting 
of  two  hundred  acres,  to  be  donated  to  the  St.  Louis,  Kansas  City, 
and  Northeni  Ky.  Co.,  for  "  machine-shop  purposes."  The  peti- 
tion— which  is  the  designation  given  to  the  first  pleading  in  the 
action — avers  that  on  the  1st  of  May,  1872,  the  city  issued  fifty 
bonds,  similar  in  form,  differing  only  in  their  numbers,  each  for 
$500,  to  each  of  which  twenty  coupons  were  attached,  each  for  the 
sum  of  $25,  payable  on  the  first  day  of  November  and  of  May  of 
each  year,  and  numbered  from  one  to  twenty ;  and  it  sets  forth  a 
copy  of  one  of  the  bonds  and  coupons,  as  follows : — 

^^  Moberly  Machine^hop  Bonds. 

•*No.     .]  IJNrrED  States  OF  America.  [$500. 

"  Know  all  men  by  these  presents,  that  the  *  municipal  corporar 
tion  of  the  inhabitants  of  the  town  of  Moberly,'  in  the  county  of 
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Randolph,  in  the  State  of  Missouri,  acknowledges  itself  indebted 
and  firmly  bonnd  to  W.  F.  Burrows  or  bearer  in  the  sum  of  five 
hundred  dollars,  in  current  funds,  which  sum  the  said  inhabitants 
of  the  town  of  Moberly  hereby  promise  to  pay  to  the  said  W.  F. 
Burrows  or  beai'er,  at  the  Bank  of  America,  in  the  city  of  New 
York,  ten  years  after  the  date  of  this  bond,  together  with  interest 
thereon  from  date  at  the  rate  of  ten  per  cent  per  annum,  which 
interest  shall  be  paid  semi-annually,  in  current  funds,  on  the  pre- 
sentation and  surrender  at  said  bank  of  the  annexed  coupons  as 
they  severally  become  due  and  payable,  but  this  bond  is  payable  at 
the  option  oi  the  said  inhabitants  of  the  town  of  Moberly  at  any 
time  after  three  years  from  the  date  hereof,  and  is  payable  only  by 
a  special  tax  on  all  the  real  estate  and  personal  property  lying  and 
being  within  the  corporate  limits  of  said  town. 

**  This  bond  is  issued  in  pursuance  of  an  election  held  in  said 
town  on  the  26th  day  of  March,  a.d.  1872,  to  decide  whether  said 
town  should  purchase  and  donate  to  the  St.  Louis,  Kansas  City, 
and  Northern  Ry.  Co.  two  hundred  acres  of  land  for  machine-shop 
purposes,  the  result  of  said  election  being  two  hundred  and  twenty- 
eight  votes  for  the  purchase  and  donation,  and  one  vote  against  the 
purchase  and  donation;  and  in  pursuance  to  orders  of  the  board  of 
trustees  of  the  inhabitants  of  tne  town  of  Moberly,  made  on  the 
eighteenth  day  of  April,  a.d.  1872,  which  ordere  were  made  in  ac- 
cordance with  an  act  of  the  General  Assembly  of  the  State  of 
Missouri,  entitled  '  An  Act  to  authorize  cities  and  towns  to  pur- 
chase lands  and  to  donate,  lease,  or  sell  the  same  to  railroad  com- 
panies,' approved  March  18,  a.d.  1 871. 

"  In  witness  whereof,  the  said  inhabitants  of  the  town  of  Moberly 
have  executed  this  bond,  by  the  chairman  of  the  board  of  trustees 
of  said  town  signing  his  name  thereto,  and  by  the  clerk  of  said 
board  of  tnistees,  by  order  of  said  board,  attesting  the  same  and  af- 
fixing thereto  his  signature  and  the  seal  of  said  corporation,  in  the 
town  of  Moberly,  county  of  Randolph,  State  of  Missouri,  on  the 
first  day  of  May,  1872. 

J.  B.  Freeman, 
"  Chairman  of  the  Board  of  Trustees  of  ths 

"  Attest  :  InhahitanU  of  the  Tovm  of  Moberly, 

[seal.]        "  J.  W.  DoBSEY,  Clerk. 

"  Cowpon  No.  1. 

**$25.]  MoBEBLY,  Randolph  County,  Missoubx.  [$25. 

'.*  The  municipal  corporation  of  the  inhabitants  of  the  town  of 
Moberly  will  pay  the  bearer,  at  the  Bank  of  America,  in  the  city 
of  New  York,  twenty-five  dollars,  on  the  first  day  of  May,  1872, 
being  six  months'  interest  on  bond  No.  ,  for  $500.00. 

«  J.  W.  DoESBY,  Clerk.'' 
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The  petition  also  avers  that  the  plaintiff  is  the  holder  of  coupons 
amounting  to  $4,200,  ori^nally  annexed  to  these  bonds,  but  now 
detached  from  them,  whiSi  are  due  and  unpaid,  for  which  sum  he 
asks  judgment.  To  the  petition  the  defendant  demurred^  on  the 
ground,  among  other  things,  that  the  act  of  the  lemslature  under 
which  the  bonds  were  issued  is  in  conflict  with  the  Constitution  of 
the  State,  and  that  the  petition  does  not  st^tte  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  demurrer,  and 
the  plaintiff  electing  to  stand  upon  his  petition,  final  judgment 
was  entered  thereon  for  the  defendant. 

The  judges,  however,  were  divided  in  opinion  upon  the  ques- 
tions raised  by  the  demurrer,  and,  in  accordance  with  the  statute, 
have  certified,  for  the  decision  of  this  court,  the  following  points 
upon  which  they  differed,  namely : — 

First,  Whether  the  act  of  March  18, 1870,  entitled  "  An  Act  to 
authorize  cities  and  towns  to  purchase  lands,  and  donate,  lease,  or 
sell  the  same  to  railroad  companies,"  recited  in  the  bonds,  is  in 
conflict  with  sect.  14  of  art.  11  of  the  Constitution  of  Missouri. 

Second,  Whether  the  petition  states  a  valid  and  sufficient  cause 
of  action. 

The  act  of  March  18,  1870,  under  which  the  bonds  were  issued, 
declares  that  "  it  shall  be  lawful  for  the  council  of  any  city,  or  the 
trustees  of  any  incorporated  town,  to  purchase  lands,  and  to  donate, 
lease,  or  sell  the  same  to  any  railroad  company,  upon  such  terms 
and  conditions  as  such  board  may  deem  proper,  and  for  the  pur- 

Eoses  of  assisting  and  inducing  such  railroad  company  to  locate  and 
uild  machine-shops  or  other  improvements  upon  such  lands ;  and 
for  such  purposes  to  levy  taxes  upon  the  taxable  property  of  such 
city  or  town,  and  to  borrow  money  and  to  issue  the  bonds  of  such 
city  or  town  for  such  purposes :  Provided,  a  majority  of  the  quali- 
fied voters  of  such  town  or  city,  at  a  special  election  to  be  held 
therein,  shall  assent  to  such  purchase  and  donation." 

Sect.  14  of  art.  11  of  the  Constitution  of  Missouri  of  1866,  with 
which  it  was  contended  the  act  conflicted,  declares  that  "the 
General  Assembly  shall  not  authorize  any  county,  city,  or  town  to 
become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company, 
association,  or  corporation,  unless  two  thirds  of  the  qualified  voters 
of  such  county,  city,  or  town,  at  a  regular  or  special  election  to  be 
held  therein,  shall  assent  thereto.'' 

To  meet  the  objections  to  the  alleged  invalidity  of  the  bonds  the 
plaintiff  cited  the  act  of  the  legislature  of  Feb.  16,  1872,  entitled 
"  An  Act  to  protect  counties,  cities,  and  incorporated  towns  from 
combinations  between  railroad  companies,  county  courts,  city  coun- 
cils of  cities,  and  boards  of  trustees  of  incorporated  towns,"  the 
first  section  of  which  declares  that  "  no  county  court  of  any  county, 
city  council  of  any  city,  nor  any  board  of  trustees  of  any  incor- 
porated town,  shall  hereafter  have  the  right  to  donate,  take,  or  sub- 
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scribe  stock  for  such  county,  city,  or  incorporated  town,  in,  or  the 
credit  thereof  to,  any  railroad  company,  or  other  company,  corpora- 
tion, or  association,  unless  authorized  to  do  so  by  a  vote  of  two 
thirds  of  the  qualified  voters  of  such  county,  city,  or  incorporated 
town.  And  any  justice  of  a  county  court,  member  of  a  city  coun- 
cil, or  member  oi  a  board  of  trustees  of  any  incoi'poi'ated  town, 
who  shall  hereafter  vote  to  donate,  take,  or  subscribe  stock  for  such 
<k)unty,  city,  or  incorporated  town,  in,  or  loan  the  credit  thereof 
to,  any  railroad  company,  or  other  company,  corporation,  or  associa- 
tion, unless  authorized  to  do  so  by  a  vote  of  two  thirds  of  the  quali- 
fied voters  of  such  county,  city,  or  incorporated  town,  shall  be  ad- 
judged guilty  of  a  felony,  and  on  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less  than  two 
years." 

Other  sections  repeal  all  acts  or  parts  of  acts  inconsistent  with  it 
The  act  took  effect  on  its  passage.  On  the  29th  of  March,  1872,  the 
l^islatnre  passed  another  act,  in  tei*ms  amending  the  first  section 
01  the  act  of  March  18,  1870,  so  as  to  read  as  follows : — 

It  shall  be  lawful  for  the  council  of  any  city,  or  the  trustees  of 
any  incorporated  town,  to  purchase  land,  and  to  donate,  lease,  or 
seU  the  same  to  any  railroad  company,  and  to  contract,  for  a  period 
of  time  not  exceeding  twenty  years,  with  such  railroad  company, 
for  the  payment  of  all  or  any  part  of  the  taxes  which  may  at  anv 
time  be  levied  by  the  authorities  of  such  town  or  city,  and  for  such 
town  or  city  purposes  only,  upon  property  of  such  railroad  com- 
pany, and  upon  such  terms  and  conditions  as  such  board  of  said 
city  or  town  may  deem  proper,  for  the  purpose  of  assisting  and  in- 
ducing said  railroad  company  to  locate  and  build  machine,  work, 
or  other  shops,  or  other  improvements,  upon  such  land  for  the  pur- 
pose of  such  purchase,  to  levy  taxes  upon  the  taxable  property  of 
such  city  or  town,  and  jto  borrow  money  and  issue  the  bonds  of 
such  city  or  town  for  such  purpose :  Provided,  that  two  thirds  of 
the  qualified  voters  of  such  town  or  city,  at  a  regular  or  special 
election  to  be  held  therein,  shall  assent  to  such  purchase  or  dona- 
tion." 

This  act  took  effect  on  its  passage. 

Mr.  John  D.  Stevenson  for  the  plaintiff  in  error.  Mr.  J.  H. 
Overall,  contra. 

Field,  J. — The  object  of  the  inhibition  in  the  State  Constitution 
was  to  prevent  the  creation  of  debts  by  counties,  cities,  and  towns 
on  behalf  of  anv  company,  association,  or  corporation  without  the 
assent  of  two-thirds  of  their  Qualified  voters.  The  loan  of  their 
credit,  that  is,  the  placing  of  tneir  obligations  for  the  payment  of 
money  for  the  use  of  companies,  was  the  usual  mode  in  wnich  they 
incurred  indebtedness.  Aid  in  this  way  to  companies,  particularly 
such  as  were  organized  for  the  construction  of  railroads,  was  given 
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BO  frequently  by  municipal  bodies  in  Missouri,  abef ore  the  Consti- 
tution of  1865  went  into  effect,  as  in  many  instances  to  greatly  em- 
barass  and  subject  them  to  burdensome  and  oppressive  taxation  to 
provide  for  the  interest  on  their  obligations  and  the  ultimate  pay- 
ment of  the  principal. 

Numerous  acts  of  the  legislature  had  authorized  oflBcers  of  coun- 
ties and  cities  to  subscribe  for  stock  in  railway  companies,  and  to 
issue  bonds  for  their  aid  without  limit  as  to  amount  and  without 
tlie  previous  assent  of  those  who  were  to  be  taxed  for  their  pay- 
ment. In  many  instances  the  road^  in  aid  of  which  the  bonds  were 
issued,  was  never  constructed,  and  as  no  benefit  resulted  to  the 
counties  and  cities,  their  inhabitants  naturally  felt  impatient  under 
the  burdens  which  their  officers  had  improvidently  imposed. 

It  was  the  purpose  of  the  constitutional  provision  to  check  these 
abuses,  by  requiring  the  previous  assent  of  two-thirds  of  the  quali- 
fied voters  of  the  municipal  bodies  before  any  more  stock  should 
be  subscribed  by  them  or  any  further  indebtedness  be  thus  incurred. 
The  issue  of  obligations  directly  to  the  company,  association,  or 
corporation,  without  such  previous  assent,  is  within  the  letter  of 
the  prohibition,  and  to  purcnase  property  to  be  given  to  such  com- 
pany, association,  or  corporation  by  the  issue  of  obligations  to  othera 
without  such  assent,  is  within  its  spirit.  Both  modes  of  usinff  the 
bonds  of  the  municipality  are  equally  a  use  of  its  credit,  the  differ- 
ence being  that  the  one  is  a  direct  and  the  other  an  indirect  way 
of  employing  the  credit  of  the  municipality  for  the  benefit  of  the 
railway  company.  It  would  be  a  narrow  and  strict  construction 
of  the  constitutional  provision  to  hold  that  it  prohibited  the  creation 
of  indebtedness  by  a  municipality  by  a  direct  use  of  its  credit  for 
the  railway  company,  and  yet  permitted  such  creation  by  the  in- 
direct use  of  it  for  tlie  same  purpose.  A  constitutional  provision 
should  not  be  constnied  so  as  to  defeat  its  evident  purpose,  but 
rather  so  as  to  give  it  effective  operation  and  suppress  the  mischief 
at  which  it  was  aimed.  In  accordance  vrith  tnis  principle,  this 
court  held  in  Harshman  v.  Bates  County  that  the  inhibition  in 
question  extended  to  townships  in  Missouri  as  well  as  to  conn- 
ties,  cities,  and  towns,  althougli  townships  were  not  mentioned. 
To  contend,  said  the  court,  that  the  mere  subdivision  of  coun- 
ties into  townships  enabled  the  legislature  to  evade  the  constitu- 
tional provision  is  to  ignore  the  manifest  intention  and  spirit  of 
that  instrument ;  that  it  could  not  be  possible  that  it  was  intended 
to  restrict  the  legislature  as  to  counties  and  not  to  restrict  it  as  to 
mere  sectional  portions  of  the  counties.     92  U.  S.  569. 

Considering  the  provision  in  this  spirit,  and  looking  at  the  evil 
to  be  prevented,  we  are  of  opinion  that  the  issue  by  the  defendant 
of  its  bonds  to  purchase  lands,  to  be  donated  to  the  railway  here, 
was  a  loan  of  it*  credit  which  could  not  be  made  without  the  assent 
of  two-thirds  of  the  qualified  voters  of  the  city.     It  is  true  that  a 
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loan  impHefi  a  return  of  the  thing  loaned  at  some  future  day.  A 
loan  of  credit  would,  therefore,  seem  to  require  that  the  party  re- 
ceiving its  benefit  should  provide  for  its  cancellation  by  the  pay- 
ment of  the  bonds  issued.  This  beinff  so,  it  would  be  unreasonable 
to  hold  that,  whilst  the  framers  of  the  Constitution  intended  to 
prohibit  a  temporary  use  of  the  credit  of  a  municipality  without 
the  previous  assent  of  two-thirds  of  its  qualified  voters,  they  were 
willing  that  the  absolute  grant  of  the  credit  should  be  made  with- 
out such  assent.  We  do  not  think  that  a  construction  leading  to 
such  a  conclusion  is  permissible.  The  act  of  March  18,  1870, 
must,  therefore,  be  held  to  be  in  conflict  with  the  Constitution  of 
the  State.  It  authorizes  a  majority  of  the  voters  of  a  municipality 
to  do  that  which  the  Constitution  declarcs  the  legislature  shall  not 
authorize  to  be  done  except  by  the  assent  of  two-thirds  of  such 
voters. 

The  Supreme  Court  of  Missouri  has  given  a  similar  construction 
to  the  constitutional  provision.  An  act  of  the  legislature  had, 
among  other  things,  provided  for  the  establishment  of  a  school  of 
mines  and  metallurgy  as  a  branch  of  the  university  of  the  State, 
which  was  to  be  located  in  such  county  having  mines  as  should 
doiiato  to  the  board  of  curators  of  the  university,  for  buildings  and 
other  purposes  of  the  school,  the  greatest  available  amount  of  money 
and  bonds.  The  act  authorized  the  county  court,  of  a  county  de- 
sirous of  making  a  donation,  to  issue  bonds  of  the  latter  to  be  de- 
livered to  the  board  of  curators  and  to  be  by  them  sold,  and  the 
proceeds  used  in  the  purchase  of  the  land  and  the  erection  of  the 
necessary  buildings.  Under  this  act,  the  County  Court  of  Phelps 
County  ordered  the  issue  of  bonds,  at  different  times,  amounting 
in  all  to  $75,000,  to  be  used  as  mentioned,  and  their  delivery  to 
the  curators.  The  order  was  made  without  the  assent  of  two-thirds 
of  the  qualified  voters  of  the  county,  and,  upon  the  petition  of  the 
State,  the  sale  of  the  bonds  was  enjoined,  the  court  holding  that 
their  issue  was  a  loan  of  credit  withm  the  constitutional  inhibition, 
and  that  the  act  authorizing  their  issue,  without  the  sanction  of 
two-thirds  of  the  voters  of  the  county,  was  void.  It  stated  that 
the  object  of  the  inhibition  upon  county  courts  and  city  and 
town  municipalities  was  to  prevent  them  from  taxing  the  people 
without  their  assent.     57  Mo.  178. 

The  difference  between  that  case  and  the  one  at  bar  is  only  in 
the  mode  of  effecting  the  same  result.  There  the  bonds  were 
given  to  the  curators  to  be  by  them  sold  and  the  proceeds  invested 
in  the  establishment  of  the  school  of  mines.  Here  the  bonds  were 
to  be  sold  by  the  municipality  issuing  them,  and  the  proceeds  used 
by  it  in  the  purchase  of  lands  to  be  donated  to  the  railroad  com- 
pany. The  object  of  the  loan  in  both  cases,  in  authorizing  the 
issue  of  the  bonds,  was  the  purchase  of  property  and  the  donation 
of  it  to  corporations.    As  remarked  by  counsel,  it  is  difficult  to 
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see  how  the  fnndamental  law  of  the  State  could  be  evaded  by  a 
change  of  the  parties  through  whom  the  credit  of  the  municipaUtyr 
18  to  be  converted  into  money.  In  either  case  the  debt  created  is 
to  be  paid  by  taxation. 

The  subsequent  case  of  the  County  Court  of  St.  Louis  County 
against  Griswold  does  not  change  this  decision.  The  bonds  there 
considered  were  issued  to  purchase  lands  in  St.  Louis  for  a  public 
park  for  the  benefit  of  its  inhabitants.  There  was  no  loan  of  credit 
for  the  use  of  any  other  parties  in  the  case.     68  id.  175. 

The  act  of  the  legislature  of  Feb.  16,  1872,  upon  which  much 
reliance  is  placed  by  counsel  for  the  plaintiff,  is  merely  prohibitory 
in  its  character,  forbidding  the  oflScersof  counties,  cities,  and  towns 
to  donate,  take,  or  subscribe  stock  in  any  railroad  or  other  com- 
pany, corporation,  or  association,  or  the  loan  of  their  credit,  with- 
out the  previous  assent  of  two-thirds  of  their  qualified  voters, 
and  prescribing  a  punishment  for  a  disregard  of  its  provisions.  It 
confere,  of  itself,  no  authority.  The  inhibition  upon  the  officers 
of  a  county,  city,  or  town  to  loan  its  credit  witliout  the  previous 
assent  of  others,  was  not  an  authority  to  loan  it  when  sucn  assent 
was  given.  Authority  to  create  an  indebtedness  against  a  munici- 
pality, except  on  certain  conditions,  was  not  conferred,  because  the 
attempt  thus  to  create  it  was  made  punishable  as  a  crime.  Further 
legislation  was  needed.  Such  was  the  evident  opinion  of  the  legis- 
lature of  the  State,  for,  by  an  additional  act,  passed  on  the  29th  of 
March,  1872,  the  authority  was  given  in  terms. 

We  answer,  therefore,  the  first  question  certified  to  us  in  the 
affirmative,  and  the  second  in  the  negative. 

Judgment  affirmed. 

Mb.  Justice  Harlan  dissenting. 

The  recitals  in  the  bonds  show  that  an  election  was  held,  in  the 
town  of  Moberly,  three  days  before  the  passage  of  the  act  of  March 
29,  1872,  to  decide  whether  that  town  should  purchase  and  donate 
to  the  St.  Louis,  Kansas  City,  and  Northern  Ky.  Co.  two  hundred 
acres  of  land  for  machine-shop  pui-poses ;  that  two  hundred  and 
twenty-eight  votes  were  cast  in  favor  of,  and  only  one  against,  such 
donation  and  purchase ;  that  the  bonds  in  question  were  issued  in 
pursuance  of  that  election  and  of  the  orders  of  the  board  of  trustees 
of  the  town,  made  on  the  eighteenth  day  of  April,  1872 ;  and  that 
such  orders  were  made  in  accordance  witn  the  aforesaid  act  of  March 
18,  1870. 

The  circuit  judge  conceded  it  to  be  the  settled  law  of  Missouri 
that  municipal  aid  could  be  given  to  railroad  companies  without 
infringing  the  Constitution  of  the  State ;  and  that  if  machine-ehops 
constituted  an  integral  or  essential  part  of  a  railroad,  or  were  neces- 
sary for.  its  convenient  use  or  operation,  then  the  act  of  March  18, 
ISf  0,  was  not  obnoxious  to  the  principles  announced  in  Loan  As- 
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sociation  v.  Topeka,  20  Wall.  655.  But  he  was  of  opinion  that  the 
issuing  of  the  bonds  in  suit  to  be  used  in  the  purchase  and  donation 
of  lands  to  a  railroad  company  for  machine-shop  purposes  was  a 
"  loan  of  credit,"  upon  the  part  of  the  town,  within  the  meaning 
of  tlie  State  Constitution  ;  and  that  consequently,  the  act  of  March 
18,  1870,  was  nnconstitutional,  in  that  it  permitted  an  issue  of 
bonds,  for  such  purposes,  upon  the  assent  only  of  a  majority  of  the 
qualified  voters  of  tne  municipality. 

In  the  view  which  I  take  oi  this  case,  it  is  not  necessary  to  de- 
cide whether  this  transaction  was,  or  not,  a  loan  of  credit.     For, 
assunaing  that  it  was,  the  petition  must  be  regarded  as  statinf^  a 
valid  and  sufficient  cause  of  action  against  the  defendant,  if,  at  the 
time  of  the  election,  held  on  the  26th  of  March,  1870,  the  act  of 
March  17,  1870,  had  become  so  modified  by  subsequent  legislation, 
as  to  require  the  assent  of  two-thirds  of  the  qualifted  voteiTB  of  the 
town  as  a  condition  priscedent  to  any  issue  oi  bonds  to  be  applied 
in  the  purchase  of  lands  to  be  donated  to  the  railroad  company  for 
machine-shop  purposes.     And  such,  I  think,  was  the  legal  eflfect 
of  the  act  of  Feb.  16,  1872.     The  first  clause  of  its  first  section 
declares,  that  "  no  county  court  of  any  county,  city  council  of  any 
city,  nor  any  board  of  trustees  of  any  incorporated  town,  shall 
hereafter  have  the  right  to  donate,  take,  or  subscribe  stock  for  such 
county,  city,  or  incorporated  town,  in,  or  loan  the  credit  thereof 
to,  any  railroad  company  .  .  .  unless  authorized  to  do  so  by  a  vote 
of  two-thirds  of  the  qualified  voters  of  such  county,  city,  or  incor- 
porated town."     The  General  Assembly,  of  couree,  knew  when 
they  passed  the  law  of  Feb.  16,  1872,  that  the  previous  statute  of 
March  18,  1870,  had  assumed  to  authorize  counties,  cities,  and 
towns  to  make  donations  to  railroad  companies,  for  machine-shop 
purposes,  upon  a  bare  majority  vote  of  the  qualified  electors.     The 
prohibition  against  donations  thereafter,  except  with  the  sanction 
of  two-thirds  of  the  qualified  voters,  was,  in  view  of  former  legis- 
lation, equivalent  to  an  affirmative  recognition  of  power  thereatter 
to  make  such  donations  in  pursuance  of  the  provisions  of  the  act 
of  Feb.  16,  1872.     That  act  imported  into  the  act  of  March  18, 
1^70,  the  requirement  of  a  two-thirds  aflSrmative  vote  as  a  condi- 
tion precedent  to  any  donation  of  land  for  machine-shop  purposes. 
The  express  repeal,  ov  the  act  of  Feb.  16, 1872,  of  all  parts  oi  laws 
inconsistent  therewith,  evinces  a  purpose,  upon  the  part  of  the 
General  Assembly,  to  do  something  more  than  declare  a  violation 
of  that  act,  by  any  of  the  ofiicers  therein  named,  to  be  a  felony. 
If  or  was  it  intended  to  withdraw  from  counties,  cities,  and  towns 
Mithority,  under   any  circumstances,   to    make  such    donations. 
Manifestly  there  was  also  a  purpose  to  provide  against  the  possi- 
bility of  donations  or  loans  oi  credit,  under  any  existing  statute,  ex- 
cept with  the  express  sanction  of  two-thirds  of  the  qualified  voters 
of  the  municipality.    The  only  diflSculty  in  the  way  of  this  con- 
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closion  arises  from  the  negative  character  of  the  languafi:e  of  the 
first  clause  of  the  act  of  Feb.  16,  1872.  But  that  dimcuity  seems 
to  be  removed  by  the  fact  that  a  previous  statute  having  assumed 
to  confer  upon  counties,  cities,  ana  towns  the  power  to  make  dona- 
tions to  railroad  companies  for  machine-shop  purposes,  the  object 
of  the  act  of  Feb.  16,  1872,  was  thereafter  to  require  the  previous 
assent  of  two-thirds  of  the  electors,  and  to  repeat  all  acts  or  parts 
of  acts  inconsistent  with  that  requirement.  The  bonds,  upon  their 
face,  show  the  assent  of  all  the  electors  voting  except  one.  Had 
these  bonds  recited,  in  terms,  that  they  were  issued  in  pursuance 
of  the  act  of  March  18, 1870,  as  modified  by  subsequent  legislation, 
there  would  have  been  no  ground  upon  which  to  question  the 
authoritv  to  issue  them. 

But  the  rights  of  the  purchaser  of  the  bonds  should  not  be  sacri- 
ficed because  the  reference  to  the  statute,  by  authority  of  which 
they  were  issued,  was  not  full  or  technically  accurate.  When  the 
election  was  held,  the  statute  of  March  18, 1870,  as  modified  by  that 
of  Feb.  16,  1872,  authorized  an  issue  of  bonds  for  the  purchase  of 
lands  to  be  donated  foi^  machine-shop  purposes,  two-thirds  of  the 

aualified  voters  of  the  town  assenting  tnereto.  The  provisions  of 
lat  statute,  as  thus  modified,  seem  to  have  been  complied  with. 
I  am  of  opinion  that  the  act  of  March  29,  1872,  passed  after  the 
election  of  March  26,  1870,  was  only  cumulative  legislation,  so  far 
as  it  related  to  subjects  embraced  in  the  act  of  March  17,  1870,  as 
modified  by  the  act  of  Feb.  16,  1872.  I  think  that  the  act  of 
March  17,  1870,  as  modified  by  the  act  of  Feb.  16,  1872,  was  con- 
stitutional, and  that  the  petition  states  a  good  cause  of  action 
against  the  defendant,  even  if  the  issue,  by  the  town,  of  bonds  for 
the  purposes  indicated,  was  a  loan  of  credit,  within  the  meaning  of 
the  State  Constitution. 

For  these  reasons  I  feel  obliged  to  dissent  from  the  opinion  and 
judgment. 


The  State  ex  rel.  Barlow,  PlaintiflE  in  Error, 

V. 

The  Dallas  County  Court. 

(72  Missouri  Reports^  329.     October  Term,  1880.) 

The  act  of  March  23d,  1861  (Seas.  Acts,  p.  60),  withdrew  the  power  con- 
ferred on  the  county  courts  by  the  charter  of  the  Laclede  and  Fort 
Scott  R.  R.  Co.  (Sess.  Acts  1859-60,  -p.  434),  to  subscribe  to  the  stock 
of  that  company  without  first  submitting  the  question  to  a  vote  of  the 
people. 

Napton  and  Hough,  JJ.,  dissented,  holding  that  both  upon  a  true  construc- 
tion of  the  statutes  in  question,  and  upon  the  principle  stare  decisis^  the 
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decision  sbonld  have  been  otherwise.    A  similar  point  was  otherwise 
decided  in  Smith  v.  Clark  Co.,  54  Mo.  58. 

Error  to  Dallas  Circuit  Court. — ^Hon.  R  W.  Fyann,  Judge. 

Affirmed. 

This  was  a  proceeding  by  mandamus  to  compel  the  county 
court  of  Dallas  County  to  provide  and  set  apart  funds  to  pay  cer- 
tain coupons  held  by  the  relator.  The  coupons  were  for  interest 
on  bonds  issued  in  payment  of  a  subscription  which  had  previously 
been  made  by  the  county  court,  on  behalf  of  the  county,  to  the 
capital  stock  of  the  Laclede  and  Fort  Scott  R.  R.  Co.,  without 
first  submitting  tlie  question  to  the  qualified  voters  of  said  county. 
The  circuit  court  refused  the  mandamus,  and  the  relator  sued  out 
a  writ  of  error. 

Thos.  C.  Fletcher  for  plaintiff  in  error.  John  P.  Ellis  for  de- 
fendant in  error. 

Sherwood,  C.  J.— The  act  of  March  23d,  1861  (Sess.  1860-61, 
p.  60),  we  regard  as  decisive  of  this  case,  so  that  it  is  unnecessary 
to  pass  upon  any  other  point  which  has  been  discussed.  Section 
3  oi  that  act  provides:  "It  shall  not  be  lawful  for  the  county 
court  of  any  county  to  subscribe  to  the  capital  stock  of  any  rail- 
road company,  unless  the  same  has  been  voted  for  by  a  majority 
of  the  resident  voters  who  shall  vote  at  such  election  under  the 
provisions  of  this  act." 

Strang  as  it  may  appear,  that  act,  though  cited  by  counsel,  was 
never  discussed  until  the  year  1878,  when  I  undertook  to  discuss 
the  force  and  effect  of  its  prohibitory  provisions  in  State  ex  rel. 
Wilson  V,  Garroutte,  67  Mo.  445.  In  that  case  I  endeavored  to 
show  that  that  act,  by  the  very  force  of  its  terms,  was  applicable 
to  existing  charters,  as  well  as  to  those  which  might  subsequently 
be  created ;  that,  in  short,  it  applied  to  "  any  railroad  company/' 
and  that  by  that  act  it  was  made  a  misdemeanor,  a  penal  offence, 
for  the  "  county  court  of  any  county"  to  subscribe,  etc.,  unless  a 
vote  had  been  first  taken,  as  m  that  section  prescribed.  I  endeav- 
ored also  to  show  that  even  though  no  prohibitory  words  had  been 
employed  in  the  act,  yet  the  fact  that  a  penalty  having  been  pro- 
vided thereby  (1  Enss.  on  Crimes,  p.  45 ;  1  Wag.  Stat.,  pp.  487, 
488,  §§  17,  21,  23),  that  this  of  itself  implied  prohibition,  and  I 
cited  a  number  of  authorities  supporting  that  view.  Since  then, 
my  attention  has  been  called  to  an  opinion  of  this  court  delivered 
by  Mr.  Justice  Napton,  in  Downing  v.  Ringer,  7  Mo.  585,  where 
a  promissory  note  given  for  a  town  lot  before  the  plat  of  the  town 
was  acknowledged,  filed,  etc.,  as  required  by  statute,  was  held 
"  absolutely  void,"  both  at  law  and  in  equity,  even  in  the  hands  of 
a  transferee  ;  and  the  language  of  Lord  Holt  was  in  tliat  case 
quoted  with  approval,  where  he  says :  "  Every  contract  made  for 
or  about  any  matter  or  thing  which  is  prohibited,  and  made  un- 
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lawful  by  any  statute,  is  a  void  contract,  though  the  statnte  itsdf 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  defaulter;  because  a  penalty  implies  a  prohibition,  though 
there  are  no  prohibiting  words  in  the  statute.  It  would  appear 
not  unreasonable  that  the  same  legal  principles  should  govern 
where  a  railroad  bond  was  issued  contrary  to  law,  as  well  as  where 
a  promissory  note  is  executed  in  like  disregard  of  the  l^islative 
will. 

It  is  unnecessary  to  pursue  this  subject  further.     I  refer  for  a 
more  extended  discussion  of  it  to  my  opinion  in  the  former  case, 
State  ex  rel.  Wilson  v.  Garroutte,  supra.     Henky  and  Kokton, 
JJ.,  while  concurring  in  the  majority  opinion  in  that  case,  gave 
no  expression  of  their  views  as  to  the  force  and  effect  of  the  act 
of  1861.     Since  then  they  have  concurred  in  the  views  which  I 
heretofore  had  expressed  in  relation  to  that  act.     As  the  alleged 
subscription  to  the  capital  stock  of  the  Laclede  and  Fort  Scott 
K.  R.  Co.  was  made  without  first  submitting  the  matter  to  a  vote 
of  the  people,  we  must  approve  the  action  of  the  circuit  court  in 
its  denial  of  a  peremptory,  and  its  dismissal  of   the  alternative 
writ,  and  aflSrra  the  judgment.     Henry  and  Nobton,  J  J.,  concur. 
Napton  and  Hough,  JJ.,  dissent. 

HouoH,  J.,  dissenting. — The  charter  of  the  Laclede  and  Fort 
Scott'R.  R.  Co.,  granted  by  act  of  the  legislature  on  January  11th, 
1860  (Acts  1859-60,  p.  434),  authorized  any  county  to  subscribe 
to  its  stock  and  to  issue  bonds .  in  payment  thereof,  withont  sub- 
mitting the  question  to  a  vote  of  the  people.  The  general  law 
concerning  railroad  corporations,  in  force  at  that  time,  was  as  fol- 
lows: "  It  shall  be  lawful  for  the  county  court  of  any  county,  and 
the  city  council  of  any  city,  to  subscribe  to  the  capital  stock  of 
any  railroad  company  duly  organized  under  this  or  any  other  act 
in  this  State ;  and  the  county  court  or  city  council  subscribing,  or 
proposing  to  subscribe,  to  such  capital  stock,  may  for  information 
cause  an  election  to  be  held  to  ascertain  the  sense  of  the  taxpayere 
of  such  county,  or  such  city,  as  to  such  subscidption,  and  as  to 
whether  the  same  shall  be  paid  by  issues  of  county  or  city  bonds, 
as  the  case  may  be,  or  by  taxation."  R.  S.  1855,  p.  427,  §  30.  On 
the  14th  day  of  January,  1860,  three  days  after  the  charter  was 
granted  to  the  Laclede  and  Fort  Scott  R.  R.  Co.,  an  act  was  passed 
amending. the  foregoing  section  of  the  general  law,  by  substituting 
for  the  words  "  may  for  information,"  the  words  "  shall  for  infor- 
mation." No  one  has  ever  pretended  that  this  act  in  any  way 
affected  the  charter  of  the  Laclede  and  Fort  Scott  R.  R.  Co.  The 
two  acts,  the  charter  and  the  amendment  of  the  general  law,  were 
passed  at  the  same  session,  and  could  well  stand  together.  The 
amendment  to  the  general  law  furnished  the  general  rule,  and  the 
charter  of  the  Laclede  and  Fort  Scott  R.  R.  furnished  a  special 
rule  or  an  exception.    Alexander  v.  The  City  of  St.  Louis,  23  Ma 
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483 ;  D warris  on  Statutes,  533.  The  power  to  subscribe  contained 
in  the  charter,  was  not  made  subject  to  the  provisions  of  tlie  gen- 
eral railroad  law,  as  was  the  case  in  Leavenworth  and  Des  Moines 
R  R.  Co,  V.  County  Court  of  Platte  Co.,  42  Mo.  171. 

The  act  of  1861,  which,  it  is  claimed,  repealed  the  provision  in 
the  railroad  charter  authorizing  counties  to  subscribe  without  a 
vote  of  the  people,  is  as  follows : 

"  An  act  supplemental  to  an  act  entitled  *  an  act  to  authorize 
the  formation  of  railroad  associations  and  to  regulate  the  same,' 
approved  December  13th,  1865. 

'•  Be  it  enacted  by  the  general  assembly  of  the  State  of  Missouri, 
as  follows : 

'^Section  1.  That  whenever  the  county  court  of  any  county  in 
this  State,  or  the  city  council  of  any  city,  shall  be  satisfied  that 
the  citizens  of  said  county  or  city  desire  to  subscribe  to  the  capital 
stock  of  any  railroad  company,  it  shall  be  the  duty  of  such  county 
court,  or  city  council,  to  order  an  election  to  be  held  in  the  said 
county  or  city  in  accordance  with  the  provisions  of  the  30th  sec- 
tion of  the  above  recited  act,  giving  at  least  thirty  days'  notice  of 
the  time  and  place  of  holding  such  election,  by  written  or  printed 
handbills,  posted  up  in  such  election  precinct,  in  such  county  or 
city,  by  the  sheriff  or  marshal  thereof,  and  if  a  majojity  of  all  the 
resident  voters  of  said  county  or  city,  who  are  qualified  to  vote 
for  county  and  State  officers,  and  who  shall  vote  at  such  election, 
shall  cast  their  votes  for  subscribing  said  stock,  then  the  county 
court  or  city  council  shall  subscribe  such  stock  to  said  road. 

"Section  2.  It  shall  not  be  lawful  for  the  county  court  of  any 
county  to  subscribe  to  the  capital  stock  of  any  railroad  company 
unless  the  same  has  been  voted  for  by  a  majority  of  the  resident 
voters  who  shall  vote  at  such  election  under  the  provisions  of  this 
act 

"Section  3.  No  person  shall  be  exempt  from  the  payment  of  his 
pro-Tata  share  of  any  tax  levied  by  the  county  court  or  city  coun- 
cil, because  such  person  shall  hold  stock  in  such  company.  This 
act  shall  take  effect  and  be  in  force  from  and  after  ite  passage. 
Approved  March  23d,  1861." 

xhis  is  the  entire  act.  If  is  assumed  in  the  State  ex  rel.  Wilson 
v.Garroutte,  67  Mo.  445,  that  because  this  act  contains  prohibitory 
words,  it  repealed  the  special  provisions  of  the  charter  of  the  Lar 
dede  and  Fort  Scott  K.  E.  Oo.  I  am  unable  to  see  any  ground 
for  this  assumption.  The  act,  it  will  be  observed,  has  no  repealing 
clause,  and  does  not  profess  to  repeal  any  special  law  theretofore 
P*88ed  on  that  subject.  It  was  merely  an  amendment  of  the  gen- 
eml  law,  and  the  prohibition  contained  in  the  second  section  re- 
nted only  to  subscriptions  provided  for  by  the  30th  section  of  the 
general  law  as  amended  by  the  1st  section,  and  not  to  subscriptions 
^e  undCT  special  charter  provisions.     This  is  obviously  the 
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proper  and  natural  construction  of  this  act ;  and  the  very  language 
of  the  act  itself  supports  this  construction.     The  Ist  section  is 
but  an  amplification  of  the  act  of  January  14th,  1860,  and  author- 
ized subscriptions  in  ail  cases,  and  to  any  road,  whenever  a  major- 
ity of  the  resident  voters  of  the  county  voted  therefor.     Tliis  sec- 
tion does  not  forbid  particular  railroad  companies,  thereto  duly 
authorized  by  act  of  the  legislature,  from  receiving  snbscriptioDs 
without  such  vote;  and  it  is  certainly  unnecessary  to  cite  authori- 
ties to  show  that  a  general  affirmative  authority  to  any  county  to 
subscribe  for  the  stock  of  any  railroad  company,  on  certain  condi- 
tions, is  not  inconsistent  with,  or  repugnant  to,  a  special  authority 
to  subscribe  to  a  particular  road  without  conditions.     Section  1, 
therefore,  must  be  held  to  apply  only  to  railroad  subscriptions  for 
which  no  special  provision  had  oeen  made  in  the  charters  of  rail- 
road companies.     Now,  the  prohibition  contained  in  the  2d  eection 
is  not  directed  against  subscriptions  authorized  by  special  charters, 
but  forbids  any  subscription  from  being  made  under  the  1st  sec- 
tion, "  unless,"  in  the  language  of  the  statute,  "  the  same  has  been 
voted  for  by  a  majority  of  resident  voters  who  shall  vote  at  such 
election  under  the  provisions  of  this  act?^    The  words  I  have  ital- 
icised plainly  point  to  the  subscriptions  authorized  by  the  1st  sec- 
tion, as  those  which   come  under   the  prohibition   contained  in 
the  2d  section.     These  views  are,  I  think,  conclusive  of  the  sub- 
ject. 

But  apart  from  this,  every  consideration  which,  in  my  judgment, 
can  induce  a  court  to  invoke  the  doctrine  of  stare  decisis,  demands 
that  we  should  adhere  to  the  decision  of  this  court  in  the  case  of 
Smith  V,  Clark  County,  54  Mo.  58.  In  that  case  the  act  of  1861 
was  relied  upon,  was  examined  by  this  court,  and  was,  doubtl^ 
cai^f  ully  considered,  and  the  court  decided  that  it  did  not  effect  the 
repeal  of  the  privilege  of  subscription  without  a  vote  of  the  people 
contained  in  special  charters.  In  the  same  case,  the  same  question 
was  again  considered,  on  a  motion  for  rehearing,  and  the  same  con- 
clusion was  again  reached  and  was  distinctly  restated  in  the  opinion 
on  the  motion.  In  the  opinion  first  delivered,  the  court,  after  re- 
ferring to  the  several  acts  above  cited  and  the  decisions  applicable 
thereto,  said :  "  So  that  the  provisions  of  the  revised  code  of  1855, 
and  the  amendatory  acts  of  1860  and  1861,  and  the  constitutional 
prohibition,  and  the  legislative  adoption  of  that  prohibition  imme- 
diately after  its  passage,  have  been  held  by  repeated  adjudications, 
and  without  any  conflicting  opinions  of  the  court,  or  any  individual 
judge  thereof,  so  far  as  the  reports  show,  not  to  effect  the  repeal  of 
the  privilege  contained  in  special  charters.  That  this  was  under- 
stood to  be  the  law  of  this  State  appears  also  to  have  been  recog- 
nized by  the  legislative  department  ot  the  government,  for  in  1873 
the  legislature  passed  an  act  entitled  *  An  act  to  repeal  certain  sec- 
tions of  law  granting  to  the  county  courts  and  other  corporate 
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bodies  the  power  to  subscribe  stock  to  railroad  companies.'    This 
act  was  approved  January  30,  1872,  and  specifically  repeals  certain 
designated  sections  in  certain  acts  particularly  specified,  and  includ- 
ing among  the  twenty  or  thirty  charters  enumerated,  the  cliai-ter  of 
the  Alexander  and  Bloomfield  Co.     This  was,  or  would  have  been, 
a  mere  act  of  supererogation,  if  it  had  been  understood  or  supposed 
that  previous  legislation  on  the  subject  had  already  effected  this 
object.    Thus  it  will  be  seen  that,  up  to  January,  1872,  the  deci- 
sions of  the  Supreme  Court  had  been  acquiesced  in,  and  no  donbt 
acted  on,  by  the  i-ailroad  corporations  and  the  municipal  authorities 
of  various  counties,  cities  and  towns,  by  virtue  of  the  provisions  in 
the  charters  of  railroad  companies.     After  the  acts  of  1855, 1860, 
1S61, 1865,  the  subject  was  regarded  as  res  adjudicata,  and  upon 
this  view  millions  oi  dollars  have  been  invested.    Whatever,  there- 
iore, might  be  the  opinion  of  this  court,  or  of  any  individual  judge, 
had  the  question  come  up  for  examination  as  an  open  one,  we  are 
all  of  the  opinion  that  it  is  now  too  late  to  disturb  the  received  con- 
Btniction." 

In  the  opinion  on  the  motion  for  rehearing,  after  stating  that  the 
charter  of  the  company  authorized  subscriptions  to  be  made  with- 
out a  vote  of  the  people,  the  court  said :     "  The  next  point  was, 
whether  this  provision  of  the  charter  had  been  repealed  by  any 
subsequent  legislation,  or  by  the  new  constitution  of  1865.     This 
point  we  considered  settled  by  repeated  decisions  of  this  court,  to 
the  effect  that  no  subsequent  act  of  the  legislature  or  the  constitu- 
tion had  repealed  that  provision  in  the  charter.     On  the  faith  of 
these  decisions  large  amounts  had  been  invested,  and  we  considered 
that  question  had  been  put  at  rest,  and  had  become  a  rule  of  prop- 
erty which  we  had  no  right  to  disturb." 

The  effect  of  the  act  of  1861,  upon  special  charters  previously 
panted,  cannot,  therefore,  be  regarded  as  a  new  question  in  this 
court. 

The  opinion  of  Judge  Napton  in  Downing  v.  Ringer,  7  Mo.  585, 
ated  in  the  opinion  of  the  court  in  this  case,  has  no  possible  rele- 
yancy  to  the  point  under  discussion.  The  question  before  us  now, 
tt  not  as  to  tne  effect  of  a  prohibition,  but  whether  there  has  been 
*nv  prohibition  as  to  the  subscription  in  controversy.  I  am  of 
opinion  that  the  act  of  1861  does  not  repeal  the  privilege  contained 
m  the  charter  of  the  Laclede  and  Fort  Scott  R.  R.  Co.,  and  in  this 
opmion  Judge  Napton  concurs. 
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WlLLIAlIB 

Louisiana. 

(108  UniM  8taU%  BepirrU,  687.     October  Term,  1880.) 

In  a  suit  brought,  in  one  of  her  courts,  by  the  State  of  Louisiana,  seeking  to 
restrain  payment  on  the  bonds  issued  to  the  New  Orleans,  Mobile,  and 
Chattanooga  R.  R.  Co.,  under  an  act  of  the  le^slature  approved  April 
20,  1871,  and  praying  for  relief,  upon  the  ground  that  the  act  was  in  vio- 
lation  of  the  constitutional  amendment  of  1870,  which  declares  ^'that, 
prior  to  the  first  day  of  January,  1890,  the  debt  of  the  State  shall  not  be 
so  increased  as  to  exceed  twenty- five  millions  of  dollars,*'  which  limit,  it 
was  claimed,  had  been  attained  before  the  passage  of  the  act,  a  holder  of 
some  of  the  bonds,  Vho  was  permitted  to  intervene,  set  up  that  tbej 
were  issued  in  discharge  and  release  of  valid  and  then  subsisting  obliga- 
tions of  the  State,  which,  prior  to  the  adoption  of  the  amendmeot,  had 
been  created  under  her  legislation.  Held,  that  this  court  has  jurisdiction 
to  determine  whether  the  amendment,  as  construed  by  the  court  belov 
and  applied  to  the  facts  of  the  case,  impairs  the  obligation  of  a  contract 
Eddy  further,  that  the  act  is  in  conflict  with  that  amendment,  inasmuch 
as  it  authorized  the  creation  of  a  new  debt  on  a  new  consideration,  in  ex- 
cess of  the  prescribed  amount,  and  that  the  bonds  are  void. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
The  facts  ai*e  stated  in  the  opinion  of  the  court. 

Mr.  Simon  Sterne  and  Mr.  George  W.  Biddle,  with  whom  were 
Mr.  A.  Sydney  Biddle  and  Mr.  James  Lowndes,  for  the  plaintifi 
in  error. 

Mr.  Gustave  A«  Breaux  and  Mr.  James  Lingan  for  the  defendant 
in  error. 

Miller,  J. — A  suit  was  brought  by  the  Attorney-General  of 
Louisiana  in  the  name  of  the  State,  in  the  Superior  Court  of  the 
District  for  the  Parish  of  New  Orleans  against  Charles  Clinton, 
State  auditor,  and  Antoine  Dubuclet,  State  treasurer.  The  petition 
enumerated  a  ^eat  number  of  claims  a^nst  the  State  which  it  de- 
clared to  be  illegal  and  void,  and  whic^  it  was  feared  the  auditor 
would  allow,  and  the  treasurer  pay,  against  which  action  the  peti- 
tion prayed  for  an  injunction.  Among  these  claims,  the  only  one 
wliich  demands  our  attention  was  one  for  $2,500,000  of  State  bonds 
issued  under  the  act  of  the  legislature  of  April  20, 1871,  entitled 
"  An  Act  to  relieve  the  State  fiom  its  obligation  to  guarantee  tiie 
second  mortgage  bonds  of  the  New  Orleans,  Mobile,  and  Chatta- 
nooga E.  R.  Co."  While  there  were  several  grounds  of  objection 
stated  in  the  petition,  the  only  one  which  concerns  us  is  the  allega- 
tion that  the  issue  of  these  bonds  was  an  attempt  to  create  a  debt 
of  $2,500,000,  when  the  limit  to  the  State  debt  of  $25,000,000,  afl 
fixed  by  the  amendment  to  the  State  Constitution  of  1870,  had  al- 
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ready  been  exceeded.  In  this  snit  the  New  Orleans,  Mobile,  and 
Texas  R.  R.  Co.,  Buccesfiors  to  the  Kew  Orleans,  Mobile,  and  Chat- 
tanooga R.  R,  Co.  intervened,  and  the  temporary  injunction  was 
dissolved. 

^  On  appeal  to  the  Supreme  Court  the  order  dissolving  the  injunc- 
tion was  reversed,  and  when  the  case  came  back  to  the  court  of 
original  jurisdiction  for  further  proceedings,  Williams  and  Guion 
were  permitted  to  intervene  for  their  interest  as  holders  of  three  of 
the  bonds  of  $1000  each,  the  payment  of  which  was  sought  to  be 
enjoined  in  the  suit. 

The  Snperior  Court  decreed  the  bonds  to  be  void,  and  perpetually 
enjoined  the  treasurer  from  paying  them  on  their  interest  coupons, 
and  on  appeal  to  the  Supreme  Court  that  decree  was  affirmed.  It 
is  this  final  judgment  of  the  Supreme  Court»of  the  State  that  the 
pr^ent  writ  of  error  sued  out  by  Williams  and  Guion  seeks  to  re- 
view. 

The  reason  why  the  State  Court  held  these  bonds  void  is  that  by 
an  amendment  of  the  Constitution  of  the  State,  adopted  in  1870, 
no  debt  should  be  thereafter  created  which,  added  to  the  debt  of 
the  State  then  existing,  would  swell  the  total  amount  above  $25,- 
000,000 ;  and  that  amount  had  been  reached  before  the  issue  of  the 
bonds  in  question  and  before  the  act  of  the  legislature  under  which 
th^  were  issued  had  been  passed. 

Counsel  for  defendants  in  error  insist  that  the  writ  of  error  should 
be  dismissed  for  want  of  jurisdiction. 

They  say  that  the  suit  is  one  in  the  courts  of  their  own  State,  to 
which  the  State  itself  is  a  party  plaintiff,  against  its  own  officers, 
and  the  decision  rested  entirely  on  the  construction  of  the  Consti- 
tution and  laws  of  the  State,  and  that  no  question  of  Federal  law 
is  involved  in  it.  If  this  be  strictly  true,  tneir  contention  should 
be  sustained. 

In  answer  to  this,  it  is  said  that  the  bonds  held  by  the  intervenors 
were  founded  on  an  obligation  which  existed  prior  to  the  constitu- 
tional amendment,  and  did  not,  therefore,  add  to  the  debt  M^liich 
existed  when  that  amendment  was  adopted.  This  is  denied  by  the 
counsel  for  the  State,  and  upon  the  solution  of  this  question  the 
whole  case  depends,  both  as  to  its  merits  and  as  to  the  jurisdiction 
of  this  court.  For  it  is  insisted  bv  plaintiffs  in  error  tnat  if  their 
contract  existed  in  effect  before  tne  amendment,  the  amendment 
as  construed  by  the  State  court  impairs  the  obligation  of  that  con- 
tract, and  this  court  can  review  that  question  ;  while  if  the  bonds 
constitute  a  new  and  independent  contract,  the  constitutional  pro- 
vision was  properly  applied  to  them  and  the  judgment  is  right. 
As  this  is  the  question  we  are  to  decide,  and  as  it  was  raised  and 
insisted  on  by  tne  plaintiffs  in  error  in  the  court  below,  we  think 
this  court  has  jurisdiction. 
The  bonds  in  question  were,  as  we  have  already  said^  issued 
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Tinder  an  act  of  the  Louisiana  legislature,  approved  April  20,  1871, 
wliicb  was  after  the  constitutional  amendment  had  become  opera- 
tive. That  amendment,  which  went  into  effect  in  December,  1870, 
declares  "  that  prior  to  the  first  day  of  January,  1890,  the  State 
debt  shall  not  be  so  increased  as  to  exceed  twenty-five  millions  of 
dollars." 

That  the  State  debt  already  exceeded  that  sum  when  the  bonds 
were  issued,  and,  indeed,  when  the  act  was  passed  under  which 
they  were  so  issued,  is  not  denied.  But,  as  already  stated,  the  ef- 
feet  attributed  to  these  facts  is  denied,  on  the  ground  that  they 
were  issued  in  lieu  of  and  in  extinguishment  oi  an  obli^tion  ot 
the  State  existing  when  the  constitutional  amendment  was  adopted. 

To  determine  the  soundness  of  this  proposition,  it  is  necessarf 
to  examine  the  statute  which  authorized  their  issue,  and  thenatore 
of  the  supposed  obligation  on  which  the  later  transaction  is  said  to 
be  founded.  The  statute  reads  as  follows,  and  is  here  given  in 
full  :- 

"  An  Act  to  relieve  the  State  from  its  obligation  to  gaarantee 
the  second-mortgage  bonds  of  the  New  Orleans,  Mobile,  and  Chat- 
tanooga R.  R.  Co.,  under  an  act  of  the  General  Assembly  approved 
Febniary  21,  1870,  by  subscription  on  the  part  of  the  State  to  the 
capital  stock  of  said  coi*poration,  and  to  regulate  the  conditions  of 
such  subscription,  and  to  secure  the  construction  of  the  road  of  said 
corporation  from  Vermilionville  to  Slireveport. 

"  Sect.  1.  (a/)  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives in  General  Assembly  convened,  that  the  Governor  of 
this  State  be  and  is  hereby  authorized  to  subscribe  for  twenty-five 
thousand  shares  of  $100  each  of  the  capital  stock  of  said  corpora- 
tion on  behalf  of  this  State,  and  to  receive  the  certificates  of  stock 
therefor  as  payment  shall  be  made  for  the  same,  which  certificates 
shall  be  deposited  by  him  in  the  office  of  the  treasurer  of  this  State, 
and  shall  not  be  assignable  or  transferable  except  by  authority  of 
the  General  Assembly. 

"  (J.)  And  be  it  further  enacted,  etc.,  that  whereas  the  subscrip- 
tion for  stock  and  the  issue  of  bonds  therefor  herein  provided  are 
intended  to  extinguish  the  obligation  of  the  State  to  indorse  or 
guai"antee  the  second-mortgage  bonds  of  said  corporation,  under 
the  act  of  the  General  Assembly  relative  to  said  corporation,  ap- 
proved February  21,  1870,  and  as  a  discharge  of  either  party  from 
all  obligations  for  the  issue,  indorsement,  guarantee,  and  security 
of  said  mortgage  bonds,  as  provided  in  the  fourth  section  of  said 
act;  the  saia  corporation  shall  be  required,  at  or  before  the  com- 
plete issue  of  saia  bonds,  to  file  with  the  secretary  of  state  a  full 
release  and  acquittance  of  the  obligations  of  the  State  so  created  to 
guarantee  said  mortgage  bonds,  and  for  which  the  provisions  of  this 
act  are  designed  aa  a  substitute  and  discharge ;  and  the  said  cor- 
poration shall,  by  its  express  agreement  made  and  entered  into  by 
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the  vote  of  its  board  of  directors,  and  attested  by  its  seal  and  tlie 
signature  of  its  secretary,  obligate  itself  to  commence  that  part  of 
its  raibx»ad  from  Vermilion viUe  to  Shreveport  within  six  months, 
and  to  conQplt5te  the  same  within  the  time  limited  therefor  in  said 
act  of  the  (general  Assembly :  Provided,  that  the  said  corporation 
may  purchase  from  this  State  the  said  shares  of  stock  at  tneir  par 
value,  at  any  time  prior  to  the  maturity  of  the  bonds  issued  there- 
for, and  may  pay  for  the  same  in  lawful  money  or  in  any  of  the 
bonds  of  this  State  at  their  par  value. 

"  Sect.  2.  Be  it  further  enacted,  etc.,  that  for  the  payment  of 
said  subscription  bonds  of  this  State  shall  be  issued,  signed  by' the 
governor  and  secretary  of  state,  and  sealed  with  the  seal  of  the 
State,  payable  not  less  than  thirty-five,  nor  more  than  forty  years 
from  their  date,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually  in  the  city  of  I^w  York,  on  the 
first  days  of  January  and  July  of  each  year,  for  which  interest 
coupons  bearing  a  facsimile  of  the  signature  of  the  treasurer  of 
the  State  shall  be  attached  to  the  bonds,  and  annually  from  and 
after  the  issuing  of  the  said  bonds  or  any  part  thereof,  there  shall 
be  imposed  for  each  fiscal  year  a  State  tax  of  one  mill  on  each 
dollar  of  the  valuation,  for  each  year,  of  the  real  and  personal  prop- 
erty in  the  State,  subject  to  taxation,  which  tax  shall  be  assessed, 
levied,  and  collected  in  current  moneys  by  the  annual  assessment 
and  collection  of  taxes  for  each  year,  in  the  manner  prescribed  by 
law  for  the  collection  of  other  taxes,  and  the  moneys  derived 
therefrom  shall  immediately  on  collection  be  paid  into  the  treasury 
of  this  State  as  a  distinct  fund,  and  kept  as  a  separate  account ; 
and  such  moneys  and  all  moneys  received  from  said  company  for 
dividends  on  said  stock  shall  be  applied  in  each  and  every  year, 
first  to  the  payment  of  the  interest  as  it  shall  accrue  on  the  said 
bonds,  and  the  balance,  in  each  year,  shall  be  applied  to  the  pur- 
chase of  said  bonds ;  such  tax  shall  continue  to  be  so  assessed, 
levied,  and  collected  in  each  and  every  year  until  all  the  interest 
and  principal  of  said  bonds,  which  shall  from  time  to  time  remain 
outstanding,  shall  be  fully  paid ;    and  all  bonds  and  coupons  so 
puHihafied  and  paid,  shall  be  immediately  cancelled  by  the  said 
treasurer. 

"Sect.  3.  Be  it  further  enacted,  etc.,  that  from  and  after  the 
enbscription  aforesaid  and  the  issue  of  the  certificates  of  stock,  and 
during  the  time  the  State  shall  own  the  same,  the  State  shall  be 
represented  at  the  corporate  meetings  of  the  stockholders ;  and  in 
the  board  of  directors  to  be  chosen  by  the  other  stockholders  under 
ftife  charter  of  their  incorporation  by  the  governor  of  the  State  for 
the  time  being,  or  by  his  proxy  or  by  another  director  to  be  desig- 
^ted  by  the  governor,  whose  duty  it  shall  be  to  attend  all  the 
JneetingB,  and  perform  all  the  duties  incident  to  the  oflSce  of 
^irectorB,  but  tnat  the  directors  thus  appointed  shall  not  vote  in 
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the  elections  of  the  board  of  directors  provided  for  In  tlie  act  of 

incorporation." 

The  act  of  February,  1870,  here  referred  to  is  an  act  of  many 
sections  and  subsections  for  the  benefit  of  the  New  Orleans, 
Mobile,  and  Chattanooga  E.  R.  Co.,  giving  it  increased  privil^ee 
in  the  city  of  New  Orleans,  authorizing  extensions  of  its  projected 
road,  and  the  unlimited  issue  of  its  own  bonds. 

The  fourth  section,  in  addition  to  this  grant  of  the  unlimited 
right  to  issue  its  own  bonds  authorizes  the  company  to  constroct 
and  maintain  a  road  from  any  point  on  the  main  line  of  its  road 
in  the  parish  of  St.  Martin  or  Lafayette  northwardly  to  Sbreve- 
port  via  Alexandria ;  and  also  from  Iberville  on  the  main  line  to 
tlie  Mississippi  at  any  point  in  the  parish  of  West  Baton  Ronge, 
and  declares  that  all  the  powers,  privileges,  grants,  guaranties,  and 
franchises,  theretofore  granted  to  said  company  for  the  construc- 
tion, maintenance,  and  use  of  its  main  line  of  railroad  within  the 
State  of  Louisiana  westerly  from  the  city  of  New  Orleans,  shall  be 
and  are  thereby  made  applicable  to  the  said  lines  of  railroad  to 
Shreveport  and  to  said  point  in  the  parish  of  West  Baton  Ronge : 
provided,  however,  that  such  provisions  of  the  act,  entitled  '*  An 
Act  to  expedite  the  construction  of  the  railroad  of  the  New  Orleans, 
Mobile,  and  Chattanooga  R.  R.  Co.,  in  the  State  of  Louisiana," 
approved  Feb.  17,  1869,  as  relates  to  the  guaranty  of  the  second- 
mortgage  bonds  of  said  company,  shall  be  applicable  only  to  such 
parts  or  portions  of  the  said  Bnes  of  railroads  to  Shreveport,  and  to 
said  point  in  the  parish  of  West  Baton  Kouge,  as  shall  be  surveyed, 
located,  and  constructed  within  five  years  from  and   after  the 
acceptance  of  this  act  by  said  company ;  and  the  said  provisions  of 
said  act  shall  be  applicable  to  such  parts  or  portions  of  said  last- 
mentioned  lines  of  railroad  as  shall  be  surveyed,  located,  and  con- 
structed within  the  time  last  aforesaid. 

The  act  of  1869  authorized  the  company  to  issue  its  bonds  pay- 
able to  the  State  of  Louisiana,  at  the  rate  of  $12,500  for  every 
mile  of  railroad  actually  constructed  and  accepted  by  commissioners 
to  be  appointed  bv  the  governor.  The  payment  of  these  bonds 
was  to  be  securea  by  a  mortgage  on  the  road  subject  to  a  prior 
mortgage  of  the  same  amount,  and  the  bonds  are  therefore 
designated  in  the  statute  as  second-mortgage  bonds.  It  was 
declared,  also,  that  the  failure  to  pay  the  coupons  for  interest  on 
these  bonds,  or  if  any  of  the  sinking  refund  required  by  the  act 
should  be  in  arrears  tor  sixty  days,  tne  whole  of  the  principal  of 
the  bonds  should  become  due  and  the  mortgage  should  contain  a 
provision  for  the  sale  of  the  road  by  the  trustees  in  that  case. 

These  conditions  being  complied  with,  and  the  construction  of 
forty  miles  of  the  road  being  completed  to  the  satisfaction  of  the 
governor,  he  was  directed  to  indorse  on  the  bonds  of  the  company, 
to  the  amount  of  $12,500  per  mile  for  such  forty  miles,  the  guar- 
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anty  of  the  State  of  Louisiana  of  the  payment  of  these  bonds,  and 
deliver  them  to  the  company.     This  act  also  recjnired  the  com- 
pany to  survey  and  locate  the  whole  of  the  main  line  within  eight 
months  after  acceptance  of  the  act,  a  section  of  forty  miles  to  be 
completed  within  twelve  months  after  such  survey,  and  the  whole 
of  the  line  within  the  State  to  be  completed  within  three  years 
after  snch  snrvey  and  location ;  and  a  f auure  to  comply  with  these 
requirements  as  to  any  part  of  said  road  released  the  State  from 
the  obligation  to  guarantee  as  to  that  part  of  the  line.     It  is  arg|ued 
that  the  proviso  to  sect.  4  of  the  act  of  1870,  making  the  provisions 
of  the  act  of  1869  applicable  to  the  new  lines,  if  constructed  with- 
in five  years  instead  of  three,  as  in  that  act,  does  away  with  the 
provisions  for  requiring  specific  acts  as  to  location  and  construc- 
tion of  forty  miles,  to  be  performed  within  shorter  periods,  and 
that  the  obligation  of  the  State  to  guarantee  the  4)onas  continued 
for  five  years,  though  nothing  had  been  done  in  the  meantime. 

We  do  not  think  this  is  a  sound  construction  of  the  proviso,  but 
that  the  period  of  five  years  is  there  mentioned  instead  of  three  in 
the  former  act  for  the  final  completion  of  the  road,  a  failure  to 
comply  with  which  released  the  State  from  its  promise  of  any 
furtner  raaranty  of  the  bonds. 

This,  nowever,  is  not  very  material,  as  it  only  adds  to  the  force 
of  the  argument,  that  when  the  State  bought  $2,500,000  of  the 
stock  of  me  company,  and  gave  its  own  bonds  for  that  sum,  it  was 
incurring  a  new  debt,  and  was  not  discharging  an  old  one  of  equal 
amount. 

What  was  the  obligation  of  the  State  in  this  matter  prior  to  the 
act  of  1871,  and  at  the  time  the  constitutional  limitation  of  its 
debt  became  effectual  i  and  what  obligations  are  assumed  by  the 
issue  of  these  bonds  ? 

The  State,  by  the  former  law,  was  to  become  surety  for  the 
bonds  of  the  company  without  any  other  consideration  than  a 
desire  for  the  construction  of  the  road. 

By  the  new  amendment  she  became  absolute  debtor,  and  gave 
her  own  bonds. 

By  the  former  law  she  had  a  very  stringent  provision  to  secure 
her  from  loss  for  the  use  of  her  name  as  mdorser  of  the  bonds  of 
the  company. 

By  the  new  amendment  she  agrees  unconditionally  to  pay 
82,500,000  of  money,  with  no  security  for  its  repayment  ana  no 
ixidemnity  against  loss. 

Under  the  former  act  she  mi^ht  never  have  been  called  on  to 
mdoree  the  bonds,  as  the  conditions  might  never  have  been  com- 
plied with,  and  if  so  called  on,  would  perhaps  have  been  held 
Becnre  against  loss  by  the  provision  for  mortgage  and  sinking  fund 
on  a  road  to  be  constructed  before  the  guaranty  was  indorsed  on 
tHe  bonds.    And  in  fact  it  now  appears  very  improbable  that  she 
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would  ever  have  been  called  on  to  indorse  any  bonds  not  alreadj 
indorsed  when  the  present  bonds  were  issued. 

Instead  of  a  mere  promise  to  indorse  them,  with  a  fair  secnritj 
against  loss,  with  a.  reasonable  ground  of  belief  that  the  right  to 
call  for  this  ^aranty  would  never  arise,  the  State,  by  the  new 
statute,  subscribes  for  and  purchases  $2,500,000  of  the  stock  of  the 
company,  gives  her  bonds  for  it,  and  becomes  the  debtor  of  the 
company  for  that  amount. 

By  the  new  arrangement  the  State  became  transformed  from 
a  possible  creditor  of  the  company,  with  security  for  her  debt,  into 
a  debtor  of  the  company  witn  nothing  to  show  for  it  but  some 
worthless  stock. 

It  seems  impossible  to  hold  that  this  is  in  any  just  sense  a 
redemption  of  a  former  obligation.  It  is  equally  impossible  to 
hold  that  the  issue  of  these  bonds,  if  valid,  did  not  for  the  first 
time  create  a  debt  in  regard  to  this  transaction.  There  was  no 
debt  before  this.  There  was  no  fixed  obligation ;  no  certain  liabil- 
ity ;  no  strong  reason  to  believe  that  her  promise  would  ripen  into 
any  absolute  debt  on  her  part. 

The  new  arrangement  was  the  creation  of  an  unconditional  debt 
of  $2,500,000. 

We  are  unable  to  discern  the  force  of  the  reasoning  by  which 
validity  is  supposed  to  be  imparted  to  these  bonds  by  the  act  of 
the  legislature. 

The  constitutional  provision  a^inst  an  increase  of  the  State  debt 
was  mainly  if  not  solely  intended  to  operate  as  a  limitation  on  the 
power  of  the  legislature.  We  do  not  Know  of  any  increase  of  the 
debt  which  couid  be  lawfully  made  without  its  authority,  unless  it 
was  by  the  non-payment  of  mterest  on  what  alreadv  existed.  Cer- 
tainly no  new  aebt  beyond  the  $25,000,000  could  be  made  and 
be  valid  without  such  authority.  It  is,  therefore,  vain  to  say  the 
legislature  did  it.  It  is  equally  vain  to  say  that  the  legislature 
professed  to  be  satisfying  an  old  obligation,  while  on  the  face  of 
the  transaction  it  is  quite  apparent  that  it  was  a  new  debt,  based 
on  a  new  consideration,  with  only  an  incidental  reference  to  an  old 
contract  liability  to  make  it  colorable. 

We  concur,  therefore,  with  the  Supreme  Court  of  the  State,  in 
holding  that  these  bonds  constituted  a  new  debt  issued  on  a  new 
consideration  under  a  new  act  of  the  legislature,  which  was  itself 
void  because  in  conflict  with  the  provision  of  the  Constitution  of 
the  State,  and  the  bonds  are  equally  void  as  being  in  excess  of  the 
amount  of  debt  which  the  State  could  constitutionally  create. 

Judgment  affirmed. 
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DUBKSE 

BOABD  OF  LiQUIDATIOIf  . 

(108  United  SUOet  EopcrU,  646.     OddMT  Tmn,  1880.) 

WiUiams  «.  LoaiBiana  (ante),  reafSimed. 

After  the  bonds  in  question  were  iasued,  the  General  Assembly  of  Louisiana 
passed  an  act  creating  the  Board  of  Liquidation,  and  authorizing  it  to 
convert  and  fund  all  valid  outstanding  claims  against  the  State.  A  sub- 
sequent act  declared  the  bonds  to  he  void,  and  forbade  the  board  to 
fund  them.  Held^  that  the  act  withdraws  from  the  board  all  authority 
to  act  in  the  premises,  and  that  the  obligation  of  no  contract  is  thereby 
impaired,  inasmuch  as  there  was  no  previous  acceptance  by  bondholders 
of  the  proposition  to  fund,  and  no  consideration  had  passed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Simon  Sterne  and  Mr.  George  W.  Biddle,  with  whom  were 
Mr.  A.  Sydney  Biddle  and  Mr.  James  Lowndes,  for  the  appellant. 

Mr.  Oustave  A.  Breaux  and  Mr.  James  Lingan  for  the  appellee. 

Miller,  J. — ^The  bill  was  filed  against  the  Board  of  Liquidation 
of  the  State  of  Louisiana  by  Durkee  and  others,  holders  of  a  large 
number  of  the  bonds  issued  to  the  New  Orleans,  Mobile,  and 
Texas  R.  R.  Co.,  which  are  part  of  the  $2,500,000,  mentioned  in 
Williams  v.  Louisiana,  ante,  p.  128.  Its  object,  as  declared  in  the 
prayer  for  relief,  is  to  have  these  bonds  declared  legal  and  valid 
obligations,  and  for  such  other  relief  as  the  case  may  require  and 
to  equity  may  seem  just. 

The  case  was  heard  in  the  Circuit  Court  on  the  bill,  answer,  and 
evidence,  and  the  bill  dismissed.     The  complainants  appealed. 

In  the  case  of  Williams  v.  Louisiana,  to  which  we  have  already 
referred,  the  Supreme  Court  of  Louisiana  held  all  the  issue  of 
bonds  of  the  class  on  which  the  bill  is  foupded  to  be  void  because 
they  were  in  excess  of  the  $25,000,000  of  indebtedness  to  which 
the  State  was  limited  by  the  constitutional  amendment  of  1870. 

That  amendment  forbids  the  creation  of  any  debt  beyond  that 
snm  until  the  year  1890.  The  act  under  whicn  the  bonds  now  in 
question  were  issued  was  passed  in  1871,  and  the  Supreme  Court 
of  the  State  held  them  to  be  void  because  the  debt  then  in  exist- 
race  aheady  exceeded  the  $25,000,000  limited  by  the  Constitu- 
tion. 

This  decision  of  the  State  court  has  just  been  affirmed  by  this 
<iOTfft,  and  in  doing  so  we  have  expressed  our  concurrence  m  the 
gionnds  on  which  the  State  court  acted. 


!' 
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Though  neither  of  these  decisions  is  binding  on  the  appellants 
as  an  estoppel,  because  they  were  not  parties  to  that  suit,  the  prin- 
ciple on  which  it  was  decided  necessarily  governs  this.  The  same 
objection  to  the  validity  of  the  bonds  on  which  the  decision  in  the 
former  case  was  supported  is  taken  in  the  present  case  by  the 
defendant  and  set  up  in  the  pleading.  The  cases  have  be^ 
brought  to  this  court  and  argued  together  by  the  same  counsel  and 
on  the  same  ground  as  regards  the  validity  of  the  bonds.  We 
refer  to  that  case  for  the  reasons  which  satisfy  us  that  the  bonds  are 
void. 

There  is  another  reason,  however,  why  the  present  decree  sliould 
be  affirmed. 

Tlie  Board  of  Liquidation  is  a  mere  agent  of  the  government  to 
enable  it  to  carrv  into  effect  a  plan  of  consolidating  all  its  out- 
standing debt  and  converting  it,  with  the  consent  of  its  creditors, 
into  a  uniform  bond,  with  the  same  rate  of  interest,  and  providiDj§^ 
additional  security  for  its  payment.  The  law  under  whicli  this 
liquidating  process  was  to  take  place  and  which  created  this  board 
01  liquidation,  the  present  defendant,  was  passed  in  187tl:,  some 
time  after  all  these  bonds  were  issued.  It  did  not,  therefore,  enter  \ 
into  the  contract  on  which  the  bonds  were  issued.  It  was  an  offer 
on  the  part  of  the  State  to  issue  new  bonds  for  all  her  valid  bonds 
outstanding  whenever  the  holders  chose  to  accept  the  terms  022 
which  the  exchange  was  to  be  made. 

In  1876  the  legislature  of  the  State  passed  an  act  declaring  the 
bonds  now  in  question  void,  and  forbidding  the  board  to  receive 
them  as  valid  in  the  scheme  of  liquidation.  The  legislature  un- 
doubtedly had  the  right  to  forbid  its  own  agent  to  receive  these 
bonds.  This  law  may  not  have  affected  theii'  validity.  It  certainly 
could  not  make  them  void  if  thevwere  valid  before.  But  it  could 
prevent  the  board  from  exchangmff  them  for  other  bonds.  There 
was  no  contract  with  the  holders  of  these  bonds  that  this  should  be 
done,  even  if  they  were  valid.  To  make  such  a  contract  there  is 
needed  the  acceptance  of  the  proposition  of  the  State  by  the  holder, 
and  a  good  consideration.  ]>  either  of  these  existed  in  this  case, 
when  the  legislature  simply  withdrew  its  proposition  as  to  these 
bonds. 

Decree  affirmed. 
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COTJHTY  OF  ChICOT! 
V. 

Lewib. 

(103  United  States  BeporU,  164.     (ktdber  Term,  1880.) 

An  act  of  the  legislature  of  Arkansas,  passed  in  1868,  authorizes  any  county 
to  Buhscribe  to  the  stock  of  any  railroad  company  in  that  State,  provided 
the  subscription  shall  not  exceed  $100,000,  and  the  consent  of  the  inhab- 
itants of  the  county  thereto  shall  first  be  obtained  at  an  election  held  for 
that  purpose.  At  an  election  held  under  that  act,  the  voters  of  a  county 
Toted  to  subscribe  $100,000  to  the  stock  of  company  A.  and  $100,000  to 
the  stock  of  company  B.  Held,  1.  That  the  act  does  not  restrict  the 
county  to  a  single  subscription.  2.  That  the  power  to  subscribe  is 
general,  limited  only  by  the  subscription  of  $100,000  to  the  stock  of  any 
one  company. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 
The  facts  are  stated  in  the  opinion  of  the  conrt. 

Mr.  II.  M.  Bose  for  the  plaintiff  in  error.    Mr.  Eben  W,  Bam- 
ball,  contra. 

Bradley,  J. — The  legislature  of  Arkansas,  in  1868,  passed  an 
act,  the  first  and  second  sections  of  which  are  as  follows : — 

"  Sect.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Arkansas,  that  any  connty  in  this  State  may  snbscribe  to  the  stock 
of  any  railroad  in  this  State,  now  chartered  or  incorporated,  or 
which  shall  hereafter  be  chartered  or  incorporated  under  and  in 
accordance  with  the  laws  of  this  State,  and  may  issue  bonds  for 
the  amoxmt  of  such  stocks  so  subscribed,  with  coupons  for  inter- 
est thereto  attached,  under  such  limitations  and  restrictions,  and 
upon  auch  conditions  as  the  county  court  may  require,  and  the 
president  and  directors  of  such  company  may  approve :  Provided, 
that  the  amount  of  such  subscription  shall  not  exceed  one  hundred 
thousand  dollars,  and  the  consent  of  the  inhabitants  of  such  county 
to  Buch  spbscription  shall  be  first  obtained  in  the  manner  herein- 
after provided. 

"  Sect.  2.  Whenever  the  president  and  directors  of  any  such 

mlroad  shall  make  application  to  the  county  court  of  any  county 

lor  such  subscription  by  such  county  to  its  stock,  specifying  the 

waount  to  be  subscribed  and  the  condition  of  such  subscription, 

™  one  hundred  voters  of  the  county  shall  petition  the  court  for 

8^ch  pnrpo6e,it  shall  be  the  duty  of  the  court  immediately  to  order 

5?  election,  to  be  holden  at  the  place  and  in  the  manner  other  elec- 

V?\^  ^ch  countj^  are  holden,  for  the  purpose  of  determining 

^aether  such  subscription  shall  be  made,  and  at  least  twentv  days' 

™ce  thereof  shall  be  given  in  the  Manner  provided  by  law  lor 
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other  elections,  at  which  election  thoee  voting  for  bucIi  snbficnp 
tion  shall  have  written  or  printed  on  their  bmots  or  tickets  toe 
words  *  for  snbscription '  or  ^  against  subscription,'  and  if  a  majoritj^ 
of  the  votes  cast  shall  be  in  favor  of  snbscription,  the  court  shad 
cause  such  subscription  to  be  made,  and  upon  its  acceptance  hj  the 
company,  shall  cause  bonds  to  be  issued  in  conformity  with  suck 
vote." 

Under  this  act  Chicot  County  subscribed  $100,000  to  the  stock 
of  the  Mississippi,  Ouachita,  and  Ked  Bivei*  E.  K.  Co.,  and  $100,0<}r», 
to  the  stock  of  the  Little  Rock,  Pine  Bluff,  and  New  Orleans  R. 
B.  Co.,  both  subscriptions  being  made  by  virtue  of  a  single  election 
held  by  the  voters  of  the  county  for  that  purpose.  Sonds  were 
issued  lor  the  amount  of  each  subscription,  $100,000  thereof  pay- 
able to  the  Mississippi,  Ouachita,  and  Bed  River  R.  K.  Co.,  or 
bearer,  and  $100,000  thereof  payable  to  the  Little  Kock,  Pine 
Bluff,  and  New  Orleans  R.  R.  Co.,  or  bearer.  Each  bond  con- 
tained the  following  recital : — 

"  This  bond  is  one  of  a  series  numbered  from  one  to  two  hun- 
dred, inclusively,  of  like  date,  tenor,  and  amount,  issued  under  an 
act  of  the  General  Assembly  of  the  State  of  Arkansas,  entitled '  An 
act  to  authorize  counties  to  subscribe  stock  in  railroads,'  approved 
July  23,  1868,  and  in  obedience  to  a  vote  of  the  people  of  said 
county  at  an  election  held  in  accordance  with  the  provisions  of  said 
act  authorizing  a  subscription  of  one  hundred  thousand  dollars  to 
the  capital  stock  of  said  railroad  company." 

And  each  bond  was  executed  by  the  judge  under  the  county 
seal,  and  attested  by  the  county  clerk. 

The  present  suit  was  brought  by  the  defendant  in  error  to  recover 
the  amount  of  certain  coupons,  some  of  which  were  attached  to 
bonds  issued  to  one  of  the  railroad  companies,  and  some  of  them  to 
bonds  issued  to  the  other  company.  The  complaint  alleged  that  tbe 
plaintiff  was  purchaser  and  bonarfide  owner  of  the  coupons  for 
vidue.  The  county  put  in  a  plea  setting  up  the  fact  of  a  single 
election  in  reference  to  both  subscriptions,  ana  the  amount  of  stock 
subscribed  and  bonds  issued  for  each  road.  This  plea  being  de- 
murred to,  the  question  was  raised,  whether  the  two  sabscriptions, 
amounting  in  the  aggregate  to  $200,000,  were  ultra  vires  of  the 
county  under  the  proviso  of  the  first  section  of  the  act  The 
court  below  sustained  the  demurrer  and  gave  judgment  for  the 
plaintiff. 

We  do  not  well  see  how  a  different  decision  could  have  been 
made.  The  act  did  not  restrict  the  county  to  a  single  sub6cripd<m. 
Its  language  is,  "  Anjr  county  in  this  State  may  subscribe  to  tlie 
stock  of  any  railroad  in  this  State,  .  .  .  and  may  issue  bonds 
for  the  amount,  etc.,  provided  that  the  amount  of  such  subscription 
shall  not  exceed  one  hundred  thousand  dollars."  That  is,  the 
power  to  subscribe  is  general,  but  no  subscription  shall  exceed 
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$100,000.     The  meaning  might  have  been  more  distinctly  expressed 
by  nsing  the  plural,  "  any  railroads,"  and  making  the  proviso  to 
read,  **  me  amoniit  of  such  subscriptions  shall  not  exceed  one  hun- 
dred thousand  doUars  to  any  one  railroad ;"  but  the  same  sense  is 
sufficiently  indicated  by  the  words  actually  employed.     The  power 
given  is  a  power  to  subscribe  to  any  rauroad.    This  includes  all 
railroads  in  the  State,  without  restriction.    A  subscription  to  one 
does  not  extinguish  the  power  of  subscribing  to  any  other  railroad : 
otherwise,  a  subscription  of  $1,000  to  one  railroad  would  exhaust 
the  power ;  for  the  argument  is  based  upon  the  idea  that  a  single 
exercise  of  the  power  exhausts  it  and  leaves  the  county  functus 
officio.     It  may  be  said,  that  such  a  construction  mi^ht  lead  to 
disastrous  consequences  by  opening  the  door  to  subscriptions  to  a 
ruinous  amount.    But  no  subscription  can  be  made  without  an  elec- 
tion in  favor  of  it.     The  law  simply  meant  to  give  the  county  full 
liberty  on  the  subject,  limiting  only  the  amount  of  a  single  sub- 
scription.    That  the  limitation  contained  in  the  proviso  has  refer- 
ence to  a  single  subscription  only  is  apparent  from  a  bare  reading 
of  the  context.     Omitting  surplus  words,  the  section  reads  thus : 
''  Any  county  in  this  State  may  subscribe  to  the  stock  of  any  rail- 
road in  tliis  State,  and  issue  bonds  therefor;  provided  that  the 
amount  of  such  subscription  [that  is,  the  subscription  to  any  railroad] 
BhaU  not  exceed  one  hundred  thousand  dollars."    Here  the  words 
'*any  railroad  "  are  used  distributively,  including  all  railroads  taken 
BeyeraUy ;  and  the  limitation  has  reference  to  the  subscription  to 
"anv  railroad,"  that  is,  to  any  one  railroad  taken  separately.     Had 
the  legislature  desired  to  limit  the  power  of  subscription  to  $100,- 
000,  the  natural  and  appropriate  mode  of  doing  so  would  have 
been  either  to  limit  the  county  to  one  subscription  not  to  exceed 
1100,000,  or  to  provide  that  the  amount  of  its  subscriptions  should 
not  in  the  aggregate  exceed  $100,000.     Neither  of  these  things  was 
done.    As  the  faw  stands,  it  confers  a  general  power  to  subscribe 
to  the  stock  of  any  railroad  in  the  State  for  any  amount  not  exceed- 
ing$100,000. 
This  construction  of  the  statute  disposes  of  the  case,  and  renders 
9  it  unnecessary  to  consider  the  other  point  raised  by  the  defendant  in 
error;  namely,  that  as  a  bona-fide  holder  of  the  coupons  he  is  not 
obliged  to  go  behind  the  recital  in  the  bonds  to  winch  they  were 
attaSied,  wliich  amounted  to  a  declaration  by  the  county  authority 
intrusted  with  the  power  to  ascertain  and  determine  the  fact,  that 
tbe  bonds  were  issued  under  the  act,  and  in  obedience  to  an  elec- 
tion held  in  accordance  with  its  provisions.     Perhaps  a  criticism 
flight  be  made  upon  this  argument,  that  by  comparing  the  two 
c^^tflBes  of  bonds  together  it  would  appear  from  the  several  recitals 
tbat  the  county  had  issued  more  than  $100,000  in  amount, 
^e  find  no  error  in  the  record. 
Judgment  affirmed* 
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Thompson 

V. 

Perkixe. 

(103  Unitsd  8tate»  BeporU,  806.     Oetciber  Term,  1880.) 

A  town  in  New  York  was  authorized,  upon  certain  conditioiia,  to  snbgciibe 
for  railway  stock,  and  sell  its  bonds  at  not  less  than  their  par  value  to 
raise  funds  wherewith  to  pay  therefor.    The  subscription  -waa  made;  but 
the  commissioners  issued  to  the  company,  in  exchange  for  its  stock, 
bonds  in  which  that  fact  is  recited.    Such  an  exchange  was  not  author- 
ized  by  the  statute,  and,  under  the  decisions  of  the  courts  of  that  State, 
a  holder  of  the  bonds,  who  had  notice  that  they  had  been  so  exchaoged, 
could  not  enforce  the  payment  of  them.     After  the  passage  of  the  act  of 
April  28,  1871  (infra),  A.  purchased  them  for  yalue,  and   brought  suit 
upon  certain  coupons  detached  therefrom,     ffdd,  that  the  legislature 
had  the  constitutional  power  to  pass  the  act,  and  that  the  bonds  were 
thereby  validated. 

The  court  declines  to  follow  Horton  v.  Town  of  Thompson  (71  N.  Y.  5J5j, 
in  which  the  same  point  is  involved. 

County  of  Warren  «.  Marcy  (97  U.  8.  96)  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  action  was  commenced  on  the  first  day  of  May,  187^,  by 
Perrine,  against  the  town  of  Thompson,  a  municipal  corporation  in 
Sullivan  County,  New  York,  for  the  amount  of  coupons  attached 
to  certain  bonds,  signed  by  G.  M.  Benedict,  N.  S.  Hamilton,  and 
"W.  H.  Cady,  county  commissioners,  and  issued  by  them  in  the 
name  of  the  town  under  date  of  May  1,  1869.    They  were  inir- 
chased  by  him  of  Gulick  &  Van  Kleeck,  July  20, 1875,  he  paying 
cash  therefor.     Each  bond  is  payable  to  bearer  on  the  1st  of  March, 
1899.     It  recites  that  it  "  is  a  valid  security,  being  issued  by  virtue 
of  an  act  entitled  ^  An  Act  to  authorize  certain  towns  in  the  conn- 
ties  of  Sullivan  and  Orange  to  issue  bonds  and  take  stock  in  any 
company  now  organized,  or  that  may  hereafter  be  organized  with- 
in tnree  years  after  the  passage  oi  this  act,  for  the  purpose  of  ^ 
building  a  railroad  from  the  vills^ge  of  Monticello  in  the  county  " 
of  Sullivan  through  the  towns  of  Thompson  and  Forestburgh  in 
said  county,  and  the  town  of  Deerpark  in  the  county  of  Orange, 
to  Port  Jervis,  Orange  County,'  passed  May  4,  1868,  and  of  we 
act  amendatory  thereof,  passed  April  1,  1869.''    And  that  the 
promise  to  pay  that  sum  is  **  by  virtue  and  in  pursuance  of  the  acts 
above  entitled  and  referred  to,  and  for  value  received  in  the  stock 
of  the  Monticello  and  Port  Jervis  Ry.  Co." 

Those  acts  authorized  the  commissioners  who  might  be  appointed, 
in  the  mode  therein  prescribed,  on  behalf  of  any  town  along  the 
route  of  the  proposed  road  from  Monticello  to  Port  Jervis,  to  hor- 
row,  on  its  credit,  such  sums  of  money,  not  exceeding  thirty-thiee 
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per  cent  of  the  valuation  of  the  town,  to  be  ascertained  by  its  as- 
sessment rolls  for  1867,  for  a  term  not  exceeding  thirty  years,  at 
not  exceedii\g  seven  per  cent  interest  per  annnm,  and  "  to  execute 
bonds  therefor  under  their  hands  and  seals," — such  debt  not,  how- 
ever, to  be  contracted,  and  such  bonds  not  to  be  issued,  until  there 
was  obtained  the  written  consent  of  the  maiority  of  the  taxpayers, 
appearing  upon  the  last  assessment  roll,  as  snail  represent  a  major- 
ity of  the  taxable  propertj^,  not  including  lands  owned  by  non- 
residents ;  nor  until  a  certain  amount  of  uie  capital  stock  of  the 
company  had  been  subscribed  in  good  faith,  ana  paid,  by  individ- 
uals or  corporations.     The  statute  required  the  fact  that  the  per- 
sons so  consenting  represented  the  proper  number  of  taxpayers, 
should  be  supported  by  the  affidavit  of  one  of  the  town  assessors 
or  the  town  cferk, — ^the  consent  and  the  affidavit  to  be  filed  in  the 
offices  of  the  county  and  town  clerks  respectively,  a  certified  copy 
whereof  '*  shall  be  evidence  of  the  facts  therein  contained  and  cer- 
tified in  any  court  of  this  [that]  State,  and  before  any  judge  or 
yastice  thereof." 

The  third  section  of  the  original  act  provided  that  the  commis- 
sioners thereby  authorized  "  may,  in  their  discretion,  dispose  of 
such  bonds,  or  any  part  thereof,  to  such  persons  or  corporations, 
and  upon  such  terms,  as  they  shall  deem  most  advantageous  for 
their  said  town,  but  not  for  less  than  par ;  and  the  money  that 
shall  be  received  by  any  loan  or  sale  of  such  bonds  shall  be  invested 
in  the  stock  of  such  company,  now  organized,  or  that  may  here- 
after be  organized,  within  two  years  after  tlie  passage  of  this  act, 
for  the  purpose  of  building  or  aiding  in  the  buuding  of  a  railroad," 
from  Monticello  to  Port  Jervis. 

The  entire  issue  of  bonds  under  the  acts  referred  to  was  $148,- 
W)0,  of  which  $15,000  were  delivered  to  the  company  on  the  4th 
of  May,  1869,  and  $133,000  on  the  12th  of  May,  1869. 

Prior  to  the  delivery  of  the  bonds  to  the  railroad  company  it 
had  made  a  construction  contract  with  Crowley  and  Colts,  by 
which  the  latter  were  to  be  paid  partly  in  bonds  of  towns  along 
the  line  of  the  road.  In  September,  1869,  Gulick  &  Van  Kleeck 
purchased,  for  cash,  eight  of  the  bonds  from  the  National  Bank  of 
Port  Jervis,  at  ninety  cents  on  the  dollar.  In  November  of  the 
same  year,  the  Atlantic  Savings  Bank  of  the  City  of  New  York 
(Bnbsequently  known  as  the  Bond  Street  Savines  Bank)  purchased 
$50,000  of  tne  bonds,  at  eighty-two  and  one-h«3f  cents  on  the  dol- 
lar and  accrued  interest,  for  cash,  and  from  that  institution  Gulick 
&  Van  KJeeck  purchased  eighteen  of  the  bonds,  Feb.  19,  1875,  at 
seventy-five  cents  on  the  dollar.  The  town,  by  means  of  taxation 
in  ooDformity  with  the  provisions  of  the  original  and  amendatory 
acts,  met  the  instalments  of  interest  due  March  1,  1870,  and  Sept. 
1, 1870.  The  road  was  completed  in  January,  1871,  and  has  been 
iu  operation  ever  since. 
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Such  was  the  condition  of  the  enterprise,  and  snch  were  the  re- 
lations which  the  town  held  to  the  holders  of  its  bonds,  when,  on 
the  28th  of  April,  1871,  the  legislature  of  New  York  passed  an  act 
entitled  "  An  Act  to  legalize  and  confirm  the  acts  of  the  commis- 
sioners of  the  towns  of  Thompson  and  Forestbu^h,  in  the  county 
of  Sullivan,  and  of  Deerpark,  in  the  county  of  Orange,  in  issuing 
and  disposing  of  the  bonds  of  their  respective  towns,  to  build  a 
railroad  from  the  village  of  Monticello,  m  the  county  of  Sullivan, 
to  the  village  of  Port  Jervis,  in  the  county  of  Orange,  under  \ 
chapter  five  hundred  and  fifty-three  of  the  laws  of  eighteen  hun-  ) 
dred  and  sixty-eight,  and  to  legalize  and  confimr  all  bonds  hereto- 
fore issued  by  such  commissioners  under  said  chapter  of  laws,  now 
held  by  or  owned  by  bona  fide  purchasers." 

As  the  facts  were  undisputea,  the  court  directed  a  verdict  for 
Perrine,  and  the  town  sued  out  this  writ. 

Since  the  present  case  largely  depends  upon  the  construction 
and  effect  of  the  act  of  April  28,  1871,  it  is  here  given  in  full  :— 

"  Sect.  1.  The  acts  of  Nathan  S.  Hamilton,  Giles  M.  Benedict, 
and  William  H.  Cady,  commissioners  on  the  part  of  the  town  of 
Thompson,  and  Silas  T.  L.  Norris,  Edwin  Hartwell,   and  James 
Ketcliam,  commissioners  of  the  town  of  Forestburgh,  in  the  conn- 
tv  of  Sullivan,  and  of  Orville  J.  Brown,  Samuel  O.  Dimmick,  and 
Augustus  B.  Groodale,  commissioners  of  the  town  of  Deerpark,  in 
the  county  of  Orange,  appointed  in  pursuance  of  an  act  entitled 
*  An  Act  to  authorize  certain  towns  in  the  counties  of  SuIJiVan 
and  Orange  to  issue  bonds  and  take  stock  in  any  company  now 
organized  or  that  may  hereafter  be  organized,  within  three*  years 
after  the  passage  of  this  act,  for  the  purpose  of  building  a  railroad 
from  the  village  of  Monticello,  in  the  county  of  Sullivan,  througli 
the  towns  of  Thompson  and  Forestburgh  in  said  county  of  Sulli- 
van, and  the  town  of  Deerpark,  in  the  county  of  Orange,  to  Port 
Jervis,'  passed  May  fourth,  eighteen  hundred  and  sixty-eight,  in 
issuing  bonds  upon  the  faith  and  credit  of  their  respective  towns, 
and  in  exchanging  them  for  the  stock  of  the  company,  organized 
for  the  ourpose  of  constnicting  the  railroad,  contemplated  by  said 
act,  are  nereby  ratified  and  confirmed. 

"  Sect.  2.  Ko  bond  or  bonds  issued  or  purporting  to  have  been 
issued  under  the  said  act,  and  now  held,  owned,  or  possessed  by 
any  person  or  persons,  guardian,  trustee,  or  corporation,  in  good 
faith  or  for  a  valuable  consideration,  shall  be  void  or  voidable  by 
reason  of  any  defect  or  omission  in  the  consents  in  writing,  of  tie 
taxpayers  of  the  said  towns  of  Thompson,  Forestburgh,  and  Deer- 
park,  upon  which  such  bonds  were  or  purport  to  have  been  issued 
in  or  by  reason  of  said  consents,  not  stating  the  name  of  the  rail- 
road company  in  which  the  taxpayers  so  signing  such  consents 
desired  the  bonds  or  the  money  arising  from  the  sale  thereof  to  be 
invested.    But  that  the  said  bonds  shall  be  as  valid  and  efiectual 
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for  evGiy  pnrpose,  as  if  such  defect  or  omission  had  not  occnrred : 
Provided,  that  such  or  any  exchange  of  bonds  by  said  commission- 
ers for  the  stock  of  said  company  was  made  at  tne  par  value  of  the 
said  bonds :  And  provided,  further,  that  the  respective  issues  of 
the  said  bonds  by  their  commissioners  do  not  exceed  the  amount 
authorized  by  said  act. 

"Sect.  3.  H"o  action  or  proceeding  at  law,  commenced  or  pend- 
ing, at  the  time  of  the  passage  of  this  act,  shall  abate  or  be  discon- 
tinued, or  be  in  any  way  affected  by  reason  thereof ;  but  the  same 
may  be  prosecuted  or  defended,  and  judgment  entered  therein,  and 
all  proceedings  taken  to  enforce  the  same,  in  the  same  manner  as 
now  providea  by  law,  and  with  the  like  effect  as  if  this  act  had  not 
been  passed. 

"  Sect.  4,  This  act  shall  take  effect  immediately .'* 

Mr.  T.  F.  Bush  for  the  plaintiff  in  error. 
Mr.  "William  M.  Evarts,  contitu 

Hart,  Ay,  J. — Although  the  act  of  1868  required  all  bonds  issued 
under  its  authority  to  be  disposed  of  for  not  less  than  par,  and  their 
proceeds  invested  in  the  stock  of  the  company,  the  commissioners 
exchanged  those  issued  by  the  town  of  Thompson  directly  with 
the  Tailroad  company  for  an  equal  amount  of  the  latter's  stock. 
This  was  in  violation  of  the  statute  as  construed  by  the  Court  of 
Appeals  of  New  York,  in  several  cases  to  which  we  had  occasion 
to  refer  in  Scipio  v.  Wright,  101  U.  S.  665.    We  there  held— fol- 
lowing the  decisions  of  the  State  court,  some  of  which  were  made 
long  prior  to  the  passage  of  the  particular  enactment  now  under 
exammation — that  a  purchaser  of  town  bonds,  having  notice  that 
they  were  exchanged  for  stock  in  a  railroad  company,  in  violation 
of  a  statute  similar  to  that  of  1863,  was  not  a  bona-fide  holder,  and 
could  not  enforce  the  payment  of  them.     We  perceive  no  reason 
to  qualify  that  ruling,  and  therefore  proceed  to  the  consideration 
of  other  questions  not  embraced  by  it. 

It  is  apparent,  upon  the  face  of  the  act  of  1871,  that  the  legis- 
lature was  advised  of  the  fact  that  the  commissioners  had  departed 
irom  the  statute  of  1868,  in  exchanging  the  bonds  for  stock  in  the 
i^lroad  company.  And  its  manifest  intention  was  not  only  to 
ratify  and  confirm  such  exchange,  but  to  protect  any  holder  of  the 
l>ona8,  who  became  such  in  good  faith,  for  a  valuable  consideration, 
against  any  defence  arising  out  of  defects  or  omissions  in  the  con- 
sents of  taxpayers,  provided  the  exchange  was  at  the  par  value  of 
the  bonds  and  the  issue  did  not  exceed  the  amount  authorized  by 


The  main  argument  of  counsel  for  the  town  is  embraced  by  the 
following  propositions :  First,  That  the  consents  of  taxpayers  were 
not  such  as  the  acts  of  1868  and  1869  required.  Second,  That  the 
bonds  were  exchanged  for  stock,  in  violation  of  the  statute ;  and 
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since  they  recite,  upon  their  face,  that  they  were  issued  *^for  value 
received  in  the  stock  of  the  Monticello  and  Port  Jervis  Ky.  Co.,'' 
there  could  be  no  bona-fide  holders  thereof  in  the  commercial  sense. 
Third,  That  they  were  not  issued  under  the  seals  of  the  eommig- 
sioners,  as  required  by  the  statute.  Fourth,  It  was  beyond  the 
power  of  the  legislature,  by  subsequent  enactment,  to  make  them 
valid  obligations  against  the  town,  without  its  assent  given  in 
proper  form.     Fifth,  That  no  such  assent  was  given. 

Ii  it  be  conceded  that  the  consents  were  insufficient ;  that  a  seal 
was  necessary  as  evidence  of  the  official  authority  of  the  commis- 
sioners ;  that  the  recitals  on  the  bonds,  reasonably  construed,  gave 
notice  to  purchasers  that  they  had  been  illegally  exchanged  for 
stock,  when  they  should  have  been  disposed  of  or  sold,  at  not 
less  than  their  par  value,  and  their  proceeds  invested  in  the  stock 
of  the  company, — the  town  is,  nevertheless,  liable,  if  the  curative 
act  of  April  28,  1871,  was  within  tlie  constitutional  power  of  the 
legislature  to  pass.     While  this  question,  in  some  of  its  aspects, 
may   be  one  of  general  jurisprudence,  —  involving   a  considera- 
tion of  the  limits  which,  under  our  form  of  government,  are 
placed  upon  legislative  and  judicial  power, — it  is  proper  to  inquire 
as  to  the  course  of  decisions  in  the  highest  court  of  Kew  i  ork 
upon  the  authority  of  the  legislature  to  pass  such  an  act.    Tbis 
becomes  necessary  in  view  of  the  fact  that  the  Court  of  Appeals  of 
that  State  has  adjudged  the  act,  in  its  main  features,  to  be  uncon- 
stitutional.    That  adjudication,  it  is  contended,  is  conclusive  of  tie 
rights  of  parties  in  this  case.     As  we  are  unable  to  give  our  assent 
to  this  view,  it  is  due  to  that  learned  tribunal  that  we  should  state, 
with  some  fulness,  the'  reasons  for  the  conclusion  which  we  have 
reached. 

Prior  to  the  year  1858  the  question  arose  in  several  cases  pending 
in  different  inferior  courts  oi  New  York  as  to  the  constitutional 
power  of  the  legislature  to  authorize  or  require  municipal  corpora- 
tions to  subscribe  for  stock  in  railroad  companies,  or  to  issue  bonds 
therefor.  The  decisions  disclose  a  conflict  of  opinion  among  judges 
of  recognized  ability.  The  question  finally  came  before  the  uourt  of 
Appeals  in  the  year  1858,  in  Bank  of  Rome-y.  Village  of  Home,  IS 
N.  "i .  38.  It  was  there  ruled  that  the  State  Constitution  did  not, 
in  terras,  or  by  necessary  intendment,  restrain  the  legislature  from 
conferring  upon  municipal  authorities  the  power  to  subscribe  to  the 
stock  of  a  railroad  corporation,  and  by  taxation  to  raise  the  necesr 
sary  funds  for  the  payment  thereof.  That  decision  was  approved 
in  19  K  Y.  20.  In  People  v.  Mitchell  (35  id.  551),  decided  in 
1866,  the  court  ouote,  with  approval,  our  decision  in  Thompson  i'. 
Lee  County  (3  wall.  327),  wtiere,  speaking  by  Mr.  Justice  Davis, 
we  said  that  although  a  county  or  other  municipal  corporation  lias 
no  inherent  right  of  legislation,  and  can  exercise  no  power  not  con- 
ferred upon  it,  in  express  terms,  or  by  fair  implication,  the  legis- 
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ktnre,  "nnlees  restrained  by  the  organic  law,  has  the  right  to 
authorize  a  municipal  corporation  to  take  stock  in  a  railroad  or 
other  work  of  internal  improvement,  to  borrow  money  to  pay  for 
it,  and  to  levy  a  tax  to  repay  the  loan"  and  that  sncn  anthority 
^'  can  be  conferred  in  each  a  manner  that  the  objects  can  be  attained, 
either  with  or  without  the  sanction  of  the  popular  vote." 

The  decision  in  People  v.  Mitchell  is  important  in  other  aspects 
of  the  present  case.     The  main  question  was  as  to  the  validity  of 
a  confirmatory  statute,  the  object  of  which  was  to  cure  the  defects 
in  certain  affidavits  filed  in  proof  of  the  consent  of  taxpayers  to 
a  proposed  municipal  subscnption  of  stock  in  a  railroad  company. 
Tlie  statute  declared  that  the  affidavits  should  be  valid  and  conclu- 
sive proof  in   all  courts  and  for  all  purposes,  to  authorize  and 
nphoid  the  respective  subscriptions  of  the  stock  and  the  issue  of 
bonds  to  the  amount  specifiea  therein,  and  that  the  bonds  should 
be  valid  and  binding  on  the  municipality  issuing  them,  without 
reference  to  the  form  or  the  sufficiency  of  the  affidavits.     The 
court,  referring  to  the  confirmatory  statute,  said  that  "  it  was  within 
the  scope  of  l^islative  authority  to  modify  the  limitations  and 
restrictions  in  the  antecedent  acts  on  this  subject,  to  dispense  with 
prior  conditions,  and  to  charge  the  commissioners  with  defined 
and  imperative  duties."     And  it  quotes  with  approval  our  language 
in  Thompson  v.  Lee  County,  where,  referring  to  a  curative  statute 
passed  by  the  Iowa  legislature,  we  further  remarked,  that  "  if  the 
legiglatnre  possessed  the  power  to  authorize  an  act  to  be  done,  it 
conld,  by  a  retrospective  act,  cure  the  evils  which  existed,  because 
the  power  thus  conferred  had  been  irregularly  executed." 

Thns  stood  the  doctrines  of  the  State  court  upon  the  question 
of  municipal  subscriptions  and  as  to  the  power  of  the  legislature 
by  retrospective  enactment,  to  cure  defects  in   the  exercise  of 
powers  granted  to  municipal  corporations,  when  the  act  of  April 
28, 1871,  was  passed.     But  in  1873  the  Court  of  Appeals  decided 
People «?.  Batchellor,  63  N.  Y.  128.     That  was  a  case  of  municipal 
subscription  to  a  railroad  corporation  under  an  act  passed  in  1867, 
similar,  in  its  main  features,  to  the  one  passed  in  1868  in  reference 
to  the  Monticello  and  Port  Jervis  E.  R  Co.     It  was  claimed  that 
the  statute  had  not  been  complied  with  in  obtaining  consents  from 
taxpayers.    A  subsequent  act  of  the  leffislature  required  the  sub- 
scnption to  be  made  upon  the  consents  filed,  which  Uie  court  found 
not  to  be  such  as  were  prescribed  by  the  statute  under  which  they 
had  been  obtained.     Without  any  subscription  having  been  made, 
or  bonds  issued,  a  mandamus  was  sued  out  to  compel  the  town  to 
"^nie  a  stockholder  in  the  company,  and  to  issue  its  bonds  in 
payment  of  the  subscription  price  of  the  stock.     The  court  held 
tuat  the  consents  of  the  taxpayers  did  not  embrace  such  an  issue  of 
wnds  as  the  subsequent  act  required ;  and  that  the  legislature 
could  not  compel  a  municipal  corporation  to  subscribe  stock  or 
8  A.  &  E.  R,  Cas.— 10 
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issue  bonds  in  aid  of  the  construction  of  the  road  of  a  oompanj, 
which,  although  public  as  to  its  franchise,  was  private  as  to  the 
ownership  of  its  property  and  its  relations  to  its  stockholders. 
The  opinion  was  concurrea  in  by  four  of  the  judges,  one  concurred 
in  the  result,  one  dissented,  and  one  did  not  vote. 

In  Town  of  Duanesburgh  v.  Jenkins  (57  id.  177),  decided  in  1874 
by  the  commission   of  appeals, — of  concurrent  jurisdiction  and 
equal  authority  with  the  Court  of  Appeals, — ^the  court,  by  Joho- 
Bon,  J.,  reviewed  the  prior  cases  in  the  Court  of  Appeals  involving 
the  questions  discussed  in  People  v.  Batchellor.     In  reference  to 
the  latter  case  it  was  intimated  that  the  language  of  the  court 
upon  some  of  those  questions  was  not  in  harmony  with  its  pre- 
vious decisions,  and  that  the  opinion  should  be  limited  to  the 
point  adjudged  upon  the  facts  existing  in  that  case.     After  a  care- 
ful analysis  of  those  decisions,  the  conclusions  announced  were  that 
the  authority  of  the  legislature  to  enable  towns  and  other  civic 
divisions  of  the  State  to  subscribe  for  stock  and  issue  bonds  in  aid 
of  a  railroad  company,  had  been  established  by  numerous  decisions 
of  the  highest  court  of  the  State ;  that  there  was  no  distinction  in 
principle  between  a  law  authorizing  a  town,  upon  a  popular  vote, 
to  subscribe  for  such  stock  and  issue  bonds  therefor,  and  a  law 
directing  the  same  thing  to  be  done ;  that  when  the  authority  to 
subscribe  was  made  to  depend  upon  the  consent  of  the  town,  it  waa 
in  the  discretion  of  the  legislature  to  prescribe  how  such  consent 
shall  be  given ;  and  that,  if  it  originally  rested  with  the  legislature 
to  fix  the  terms  on  which  the  towns  might  act,  the  same  power 
could  remit  a  part  of  the  conditions  imposed,  or  heal  any  defects 
which  may  have  occurred  in  the  performance  by  the  town  of  those 
conditions.    Much  of  the  language  in  that  case  is  strikingly  appli- 
cable to  the  one  in  hand.     Said  the  court :  "  In  this  case  the  com- 
missioner has  been  regularly  appointed  under  the  statute,  by  whom 
bonds  were  to  be  issued  and  stock  subscribed  for,  provided  certain 
consents  were  obtained  and  proofs  tiled  according  to  the  requirements 
of  the  several  acts  upon  the  subject.     Consents  were  obtained,  and 
proofs  were  made  and  filed,  which  are  now  on  the  one  side  claimed 
to  be,  and  on  the  other  are  denied  to  be,  in  conformity  to  the  law. 
The  commissioner  meanwhile  executed  the  bonds,  subscribed  for 
stock,  and  delivered  the  bonds  to  the  company  in  payment  of 
the  subscription ;  complying  with  the  requirements  of  the  statute 
in  all  respects,  if  the  requisite  consents  had  been  given  and  proof 
made.     The  only  oflicer  of  the  town  who  had  any  duty  in  ^^ 
premises  acted   by  signing  the  bonds ;  and  the  legislature,  see- 
ing the  whole  matter,  released  the  conditions  which  it  nad  imposed, 
and  declared  his  assent  binding  upon  the  town,  if  the  bonus  had 
been  issued  and  the  road  had  been  built,  and  the  bonds  in  that 
case  obligatory.    As  it  might  have  authorized  action  in  this  way 
and  on  these  conditions  by  the  town  originally,  I  see  no  objections 
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0  giving  e£Eect  to  its  ratification  of  the  action  of  the  town,  and 
lolding  its  consent  thus  expressed  effectual."  Again  said  the 
lourt:  "In  this  case  the  proper  officer  of  the  town  nas  acted,  the 
wnds  have  been  issued,  and  the  stock  subscribed  for.  The  objeo- 
ion  is  that  the  proof  of  preliminary  consents  by  taxpayers  is  del* ec- 
ive.  The  action  of  the  legislature  is,  in  my  judgment,  sufficient 
to  heal  this  defect,  and  to  sanction  the  action  of  the  town  commis- 
jioner  in  binding  the  town,  the  whole  consideration  to  the  town 
having  been  received  in  the  completion  of  the  road  and  the  issuing 
of  the  stock  for  its  benefit." 

In  Williams  v.  Town  of  Duanesburgh  (66  N.  Y.  129),  decided  in 
May,  1876,  the  Court  of  Appeals  of  New  York  recognized  the 
correctness  of  the  principles  announced  in  People  v.  Mitchell  and 
Town  of  Duanesburgh  v.  Jenkins,  citing,  among  other  authorities, 
Gelpcke  t?.  Dubuque,  1  Wall.  175 ;  Thompson  v.  Lee  County,  3 
i'l.  327;  Beloit  v.  Morgan,  7  id.  619,  and  St.  Joseph  Township  v. 
Rogers,  16  id.  644.     Alluding  to  the  statutes  for  bonding  towns 
in  aid  of  railroads,  the  court  lield  that  the  legislature  could  over- 
look the  defective  execution  of  the  power  conferred,  and,  by  retro-s 
active  legislation,  cure  defects  in  the  action  of  municipalities  under 
thuse  statutes.     The  legislature  may,  said  the  court,  "by  subse- 
quent legislation,  when  there  has  been  a  failure  to  perform  con- 
ditions precedent,  and  the  bonds  have  been  issued,  dispense  with 
such  conditions,  and  ratify  and  confirm,  and  make  valid  and  obli- 
gatory upon  the  municipality,  bonds  issued  vrithout  such  perform- 
ance,— at  least  it  may  do  so  in  cases  where  the  municipality  has, 
through  the  construction  of  the  road,  or  by  the  receipt  of  the  stock 
of  the  ocMnpany  in  exchange  for  the  bonds,  received  the  benefit 
'which  the  statute  contemplated  as  the  equivalent  for  the  liability 
it  was  authorized  to  incur.     The  officers  authorized  under  these 
statnt^  to  issue  the  bonds  are  public  agents,  and  the  legislature, 
looking  over  the  whole  matter,  may,  when  in  its  judgment  justice 
requires  it,  ratify  and  confirm  their  acts,  which  otlierwise  would  be 
valid.    In  this  case,  the  legislature  could  originally  have  authorized 
the  bonds  of  the  town  of  Duanesburgh  to  be  issued  under  the 
precise  circumstances  existing  when  they  were  issued,  and  if  the 
acts  of  the  commissioner  have,  by  subsequent  legislation  been  rati- 
fied, it  is  equivalent  authority  to  do  what  has  been  done."     It  is 
worthy  of  remark,  in  this  connection,  that  Allen,  J.,  had  held,  in 
Clark  V.  City  of  Eochester  (13  How.  (N.  Y.)  Pr.  204),  decided  in 
1856,  that  tne  legislature  had  no  power  under  the  Constitution  to 
delegate  to,  or  confer  upon,  municipal  corporations  authority  to 
feu\)seribe  for  or  to  hold  stock  in  railroad  corporations,  and  to  issue 
touds  in  payment  therefor.     Nevertheless,  in  Williams  v.  Town  of 
Dtianesburgh  (Church,  C.  J.,  concurring  with  himV  he  recognized 
Town  of  Duanesburgh  v.  Jenkins  as  aufliority,  and  as  declaratory 
of  the  law. 
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But  it  is  contended  that  the  Court  of  Appeals  of  New  York,  in 
tlie  later  case  of  Horton  v.  Town  of  Thompson  (71  N,  Y.  513),  has 
decided  the  identical  statute  under  examination  to  be  unconstitu- 
tional, and  that  this  court  is  bound  by  the  decision.  The  case  was 
commenced  about  the  time  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  sustained  the  validity  of 
that  statute,  and  gave  judgment  against  the  town  for  the  amount 
of  some  of  the  bonds  embraced  in  the  issue  of  $148,000.  Cooper 
V.  Town  of  Thompson,  13  Blatchf.  434.  Horton  v.  Town  of 
Thompson  was  decided  in  the  Supreme  Court  of  the  State  after 
tlie  present  action  was  instituted.  It  was  a  suit  upon  two  interest 
coupons  of  $35  each,  belonging  to  the  same  issue  of  bonds.  It  was 
finally  determined  in  the  Court  of  Appeals  shortly  before  the  trial 
of  this  case  in  the  court  below.  The  questions  raised  were, 
whether  the  consent  of  the  taxpayers  was  defective  in  not  naming 
the  railroad  to  the  construction  of  which  the  fund  should  be 
applied;  and  whether  the  validating  aot  of  April  28,  1871,  in  so 
far  as  it  declared  the  exchange  of  bonds  for  stock  to  be  legal,  was 
not  unconstitutional.  Upon  the  firat  question  the  court  said,  that 
as  the  consent  was  sufficiently  comprehensive  in  its  terms  to  em- 
brace the  road  in  question,  and  inasmuch  as  the  legislature  might 
legally  have  authorized  it  to  be  in  the  form  in  which  it  was  actually 
given,  the  act  of  1871  "probably  cured  the  defect  in  its  form." 
But  the  court,  passing  that  question  as  one  that  need  not  be 
finallv  determined,  held,  upon  tne  authority  of  People  v.  Batchel- 
lor,  that  the  legislature  had  no  power  to  authorize,  or  direct,  the 
commissioners  originally  to  contract  the  debt  without  any  consent 
or  action  upon  the  part  of  the  town ;  and  that  since  the  consent 
of  the  taxpayers  was  not  given  for  an  issue  of  bonds  to  be  ex- 
changed for  stock,  the  legislature  could  not  validate  the  bonds  and 
make  them  binding  obligations  upon  the  town,  in  the  hands  at  least 
of  those  who  were  informed,  by  their  recitals,  that,  in  violation  of 
the  statute,  they  had  been  exchanged  for  stock  in  the  railroad 
company.  Four  of  the  judges  concurred  in  the  opinion,  and  three 
dissented. 

It  is  to  be  observed  that  the  court  does  not  refer  to  or  overrule 
f  Bank  of  Rome  v.  Village  of  Rome,  People  v.  Mitchell,  Town  of 
Duanesburgh  v.  Jenkins,  or  Williams  v.  Town  of  Duanesburgh, 
supra. 

We  are  unable  to  reconcile  Horton  v.  Town  of  Thompson,  upon 
the  points  now  raised,  with  the  doctrines  of  those  cases  or  of 
others  decided  in  the  Court  of  Appeals  prior  to  People  v,  Batchel- 
lor.  It  certainly  cannot  be  said  that  there  is  such  an  established, 
fixed  construction  by  that  court  of  statutes  similar  to  those  of  1868 
and  1869,  or  to  the  confirmatory  act  of  1871,  as  obliges  us  to  fol- 
low Horton  v.  Town  of  Thompson,  or  that  will  justifv  any  one  in 
saying  that  the  present  question  is  finally  at  rest  in  the  courts  ot 
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that  State.  But  independently  of  any  such  consideration,  there 
are  condnsive  reasons  why  we  cannot,  in  opposition  to  our  own 
views  of  the  law,  as  expressed  in  numerous  cases,  accept  the  prin- 
ciples of  that  case  as  decisive  of  the  rights  of  the  present  parties. 
W  hen  the  act  of  April  28, 1871,  was  passed,  it  was  the  established 
doctrine  of  the  highest  court  of  New  York,  as  it  was  of  this  court, 
that  the  legislature,  unless  restrained  by  the  organic  law  of  the 
State,  could  authorize  or  require  a  municipal  corporation,  with  or 
without  the  consent  of  the  people,  to  aid,  by  a  subscription  of  capital 
Btock,  in  the  construction  of  a  railroad,  having  connection  with  the 
public  interests  of  the  people  within  the  limits  of  such  municipality, 
and  to  provide  for  payment  by  an  issue  of  bonds  or  by  taxation; 
that  defects  or  omissions,  upon  the  part  of  such  municipal  corpo- 
ration or  its  officers,  in  the  execution  of  the  power  conferred,  or  in 
the  performance  of  the  duty  imposed,  could  be  cured  by  subsequent 
legislation, — certainly,  where  the  corporation  had  received  the 
benefits  which  the  original  subscription  was  designed  to  secure. 
As,  therefore,  the  legislature  might,  in  the  original  act  under  which 
these  bonds  were  issued,  have  authorized  or  required  the  bonds  to 
be  exchanged  directly  with  the  railroad  company  for  capital  stock, 
it  could  ratify  and  confirm  such  exchange,  even  where  originally 
illegal,  so  as  to  make  them  binding  obligations  upon  the  town  in 
favor  of  all  who  then  held,  or  might  thereafter  acquire,  them,  in 
good  faith  or  for  a  valuable  consideration.  It  is,  therefore,  an  im- 
material circumstance  that  the  recitals  in  the  bonds  may  have  fur- 
nished notice  that  they  were  issued  originally  in  violation  of  the 
statute.  That  was  the  verj  difficultv  which  the  act  of  1871  was 
designed  to  remove,  and,  as  matter  of  law,  it  was  removed,  if  regard 
be  had  to  the  settled  doctrines  of  this  court-,  or  to  the  decisions  of 
the  highest  court  of  the  State  rendered  previously  to,  and  which 
were  unmodified  at,  the  passage  of  that  act.  It  results  that  from 
that  moment  the  bonds,  by  whomsoever  held,  whether  by  the  rail- 
road company  or  by  others,  became  binding  obligations  upon  the 
town,  as  mucn  so  as  if  they  had  originally  been  sold  and  their  pro* 
ceeds  invested  in  the  stock  of  the  railroad  company,  as  required  by 
the  acts  of  1868  and  1869.  If  the  rights  of  tnose  holding  the 
bonds  were  in  any  degree  affected  by  the  subsequent  decision  in 
People  V.  Batchellor,  tne  later  decision  in  Town  of  Duanesburgh 
V.  Jenkins  restored  the  law,  so  far  as  the  courts  of  New  York  were 
concerned,  as  it  undoubtedly  was  declared  to  be  at  the  time  the  act 
of  1871  was  passed.  The  defendant  in  error  acquired  the  bonds 
in  suit  in  1875,  before  the  decision  in  Horton  v.  Town  of  Thomp- 
son, and  when,  according  to  the  principles  announced  in  Town  of 
Dnancsburgh  v,  Jenkins  and  many  prior  cases  in  the  Court  of  Ap- 
peals, the  act  of  1871  must  have  been  sustained  as  a  valid  exercise 
of  legislative  power.  He  purchased  them  for  value  at  public 
auction  in  the  city  of  Kew  York,  without  notice  of  any  defence 


160  THOMPSON  t).  PERRIl?rB. 

thereto,  or  of  the  pendency  of  any  suit  involving  their  validity.  If 
the  recitals  in  the  bonds  gave  notice  that  the  acts  of  1868  and  1869 
forbade  their  exchange  for  stock,  and  required  them  to  be  sold  and 
their  proceeds  invested  in  such  stock,  the  purchaser  is  also  pre- 
sumed to  have  known,  not  only  that  such  exchange  had  been  legal- 
ized by  the  act  of  1871,  but  that  the  authority  of  the  legislature  to 
pass  that  act  was  sustained  by  the  decisions  of  the  highest  court  of 
the  State  rendered  prior  to  its  passage.  His  rights,  therefore, 
should  not  be  affected  by  a  decision  rendered  after  they  accrued, 
which  decision  is  in  conflict  with  the  law,  as  declared  not  only  by 
this  court  in  numerous  cases,  but  by  the  highest  court  of  the  State, 
at  and  before  the  time  he  purchased  the  bonds. 

The  assignments  of  error  present  another  question  which  it  is 
our  duty  to  notice. 

The  town  pleaded  in  bar  of  the  action  a  judgment  of  the  Su- 
preme Court  of  the  State  in  an  action  commenced  in  June,  1869, 
Dv  the  attorney-general  of  the  State,  on  the  relation  of  Charles 
Kilboume  and  otliers,  taxpayers,  against  the  Commissioners  of  the 
Town  of  Thompson,  F.  C.  Crowley,  C.  L.  Colt,  William  D.  Colt, 
the  Monticello  and  Port  Jervis  Ky.  Co.,  and  the  Town  of  Thomp- 
son. A  temporary  injunction  was  obtained  on  24th  June,  1869, 
restraining  the  respondents  .and  each  of  them  from  using,  loaning, 
or  selling  the  bonds  and  from  executing  any  other  bonds  based 
upon  the  consents  given  by  the  taxpayers,  feut  that  injunction 
was  vacated  and  set  aside  on  27th  July,  1869.  A  final  decree  was 
rendered  in  1872  by  which  the  bonds  were  declared  to  be  null  and 
void,  and  they  as  well  as  the  certificates  of  stock  exchanged  there- 
for directed  to  be  delivered  up,  by  the  respective  parties,  and  can- 
celled. The  general  ground  upon  which  the  decree  rested  was  that 
the  provisions  of  the  act  under  which  they  were  issued  were  not 
complied  with.  From  that  judgment  no  writ  of  error  or  appeal 
seems  to  have  been  prosecuted.  We  have  already  seen  that  the 
entire  issue  of  bonds  was  delivered  to  the  railroad  before  the  com- 
mencement of  that  action,  that  is,  in  May,  1869 ;  and  that  after  the 
dissolution  of  the  injunction,  to  wit,  in  September  and  November, 
1869,  a  large  portion  of  the  bonds  had  found  their  way  into  the 
hands  of  others  who  purchased  them  for  value  and  without  any 
notice  of  the  pendency  of  the  suit  in  the  Supreme  Court. 

There  is  an  insuperable  diflSculty  in  the  way  of  plaintiff  in  error 
using  the  judgment  in  that  case  to  defeat  the  present  action.  The 
bonds  were  negotiable  securities,  which  had  passed  from  the  town 
before  the  action  in  the  Supreme  Court  of  the  State  was  com- 
menced. Those  who  purchased  them,  in  the  market,  pending  that 
litigation,  or  after  it  terminated,  without  notice  of  the  suit,  and  in 

food  faith,  for  value,  could  not  be  affected  by  the  final  decree, 
[ad  the  complainants  caused  them  to  be  surrenaered  to  the  custody 
of  the  court,  pending  the  suit,  they  could  have  been  cancelled  in 
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parsnance  of  the  directions  contained  in  the  final  decree.  But  the 
actual  custody  of  the  railroad  company  was  never  disturbed,  nor 
sought  to  be  disturbed.  The  knowledge  by  its  officers  of  the 
objects  of  the  action,  or  of  the  terms  of  the  final  decree,  could  not 
affect  a  bonarfide  purchaser  for  value  who  had  no  such  knowledge. 
Our  decision  in  County  of  Warren  v.  Marcy  (97  U.  S.  96),  which 
is  partly  based  upon  adjudications  in  the  courts  of  New  York 
(Murray  v.  Lylbum,  2  Johns.  (N.  Y.J  Ch.  441,  and  Leitch  v.  Wells, 
48  N.  X .  585),  is  conclusive  upon  this  branch  of  the  case. 

It  is  scarcely  necessary  to  say  that  the  decree  of  the  Supreme 
Court  of  the  State  can  derive  no  special  force,  as  against  the  de- 
fendant in  error,  by  reason  of  the  third  section  of  the  act  of  April 
28,  1871.  That  section  only  protected  from  the  operation  of  the 
act  any  action  or  proceeding  at  law,  commenced  or  pending  at  the 
time  of  its  passage.  That  provision  furnishes,  perhaps,  an  expla- 
nation of  the  failure  of  the  Supreme  Court,  in  its  opinion,  to  refer 
to  the  act  of  1871,  which  had  passed  before  its  final  decree  was 
entered.  The  purpose  of  the  third  section  was  only  to  reouire 
existing  actions  or  proceedings  at  law  to  be  determined  witnout 
reference  to  that  act,  and  does  not  affect  the  rights  of  a  bona-fide 
purchaser  who  was  not  a  party  to  the  suit,  and  was  without  notice 
of  its  pendency. 

We  perceive  no  error  in  the  record. 

Judgment  affirmed. 


CouNTT  OF  Wilson 
National  Bank. 

(103  United  States  EeporU,  770.     October  Term,  1880.) 

The  Circuit  Court  has  jurisdiction  of  suits  by  or  against  a  national  bank 
without  regard  to  the  citizenship  of  the  parties.  ' 

A  bond,  whereby  a  county  acknowledges  its  indebtedness  in  a  certain  sum, 
payable  at  a  time  therein  mentioned,  to  company  A.  or  the  holder,  if  it 
"be  transferred  by  the  signature"  of  its  president,  is  negotiable,  and,  on 
his  transfer  thereof  by  indorsement  to  **  bearer,"  the  latt^  may  in  his 
own  name  sue  thereon. 

The  County  Court  of  Wilson  County,  Tennessee,  had,  after  certain  prelimi- 
nary proceedings  were  taken,  lawful  authority  to  subscribe,  on  behalf  of 
the  county,  for  stock  in  the  Tennessee  and  Pacific  R.  R.  Co.,  and  to  issue 
bonds  of  the  county  in  payment  therefor. 

It  waa  not  essential  to  the  validity  of  the  popular  election,  ordered  and  held 
on  the  question  of  subscription  to  the  stock,  that  there  should  have  been  a 
final  and  definite  survey  and  location  of  the  entire  line  of  the  company's 
road.  All  that  was  required  was  a  substantial  location,  designating  the 
termini  and  ^neral  direction  of  the  road,  and  an  estimate  of  the  cost  of 
constructing  it. 
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Ebbos  to  the  Circuit  Court  of  the  United  States  for  the  Middle 

*  

District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Joseph  S.  Fowler  for  the  plaintiff  in  error. 

Mr.  R.  McPhail  Smith,  contra. 

Woods,  J.— On  Dec.  16, 1867,  the  legislature  of  the  State  of 
Tennessee  passed  "  An  Act  to  incorporate  the  Lebanon  and  Galla- 
tin Railway,  and  for  other  purposes." 

Sect.  3  of  the  act  provided  that  the  twenty-six  persons  named  in 
sec.  1  should  select  oy  ballot  five  of  their  number  to  open  books  for 
subscription  to  the  stock  of  the  Lebanon  and  Gallatin  Ry.  Co.,  and 
to  appiv  to  counties  and  municipalities  for  subscriptions  thereto. 
Sec.  4  aedared  that  such  subscriptions  might  be  payable  in  county 
and  municipal  bonds. 

Sec.  19  declares  as  follows : — 

"  The  five  commissioners  provided  for  in  the  third  section  may 
apply  to  the  county  courts  oi  Sumner  and  Wilson  Counties,  and  to 
the  corporate  authorities  of  the  towns  of  Lebanon  and  Gallatin  for 
subscription  to  the  capital  stock  of  the  company,  payable  in  the 
bonds  of  said  counties  and  towns,  running  not  less  than  ten  nor 
more  than  thirty  years,  bearing  six  per  cent  interest  payable  semi- 
annually, and  upon  said  application  being  made  in  writing  the 
county  courts  and  corporate  authorities  shall  cause  an  election  to 
be  held  under  the  laws  now  in  force  regulating  elections  for  oountj 
and  corporate  officers,  first  causing  thirty  days'  notice  of  the  day  of 
such  election,  the  amount  of  stock  to  be  subscribed,  for  what  pur- 
pose and  how  and  when  payable,  to  be  given  as  required  in  county 
and  corporate  elections." 

Sec.  35  declared  "  that  the  provisions  of  chapter  3,  article  3,  of  the 
code  [of  Tennessee]  shall  be  in  force,  and  said  company  shall  have 
the  benefit  of  the  same  except  so  far  as  modified  or  changed  by 
this  act." 

These  provisions  were  by  sec.  40  extended  to  the  Tennessee  and 
Pacific  K.  R.  Co. 

Chap.  3,  art.  3,  of  the  Code  of  Tennessee  provides  as  follows : 

"  Sect.  1142.  Any  county  .  .  .  may  subscribe  to  stock  to  an 
amount  not  exceeding  in  the  aggregate  one-fifteenth  of  its  taxable 
property,  nor  more  than  one  million  dollars  in  railroads  running  to 
or  contiguous  thereto,  upon  the  following  terms  and  conditions : 

"  Sect.  1143.  The  approbation  of  the  legal  voters  of  the  county 
.  .  .  to  the  proposed  subscription  must  be  first  obtained  by 
election  held  by  the  sheriff  in  the  usual  way  in  which  popular  elec- 
tions are  held. 

"  Sect.  1144.  The  election  may  be  ordered  by  the  county  conrt 
upon  the  application  in  writing  oi  tiie  commissioners  appointed  to 
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open  sabseription  books  for  the  stock  of  snch  road,  or  of  the  board 
01  directors  if  the  company  is  organized. 

"  Sect.  1145.  Before  such  application  can  be  made,  the  entire 
line  of  the  road  in  which  the  sto^  is  proposed  to  be  taken,  shall  be 
eurveyed  by  a  competent  engineer,  and  substantially  located  by 
designating  the  termini  and  approximating  the  general  direction  of 
the  road,  and  an  estimate  of  the  grading,  embankment  and  masonry 
made  by  the  engineer  mider  oath,  and  filed  with  the  application. 

"  Sbcti.  1149.  The  money  raised  nnder  the  proyisions  of  this  arti- 
cle shall  be  expended  within  the  county  in  which  such  stock  is 
taken,  or  as  near  thereto  as  practicable. 

"  Sect.  1150.  As  soon  as  the  stock  is  subscribed  it  is  the  dutj 
of  the  county  court  to  leyy  a  tax  upon  the  taxable  property,  privi- 
l^es,  and  persons  liable  by  law  to  taxation  within  the  county,  suf- 
ficient to  meet  the  instalments  of  subscription  as  made  and  the  cost 
and  expenses  of  collection,  which  tax  shall  be  leyied  and  collected 
like  other  taxes. 

"Sect.  1151.  The  revenue  collector  or  any  other  person  may  be 
appointed  by  the  county  authorities  to  collect  the  railroad  tax,  who 
Bnall  first  give  bond  with  good  security  in  double  the  amount  of 
the  instalment  proposed  to  be  received,  payable  to  the  State  and 
conditioned  to  disdiarge  the  duties  of  the  office  and  faithfully  col- 
lect and  pay  over  to  the  railroad  company  such  railroad  tax." 

The  suit  was  brought  by  the  Third  National  Bank  of  Nashville, 
Tennessee,  upon  two  hundred  and  ninety-four  bonds  for  $50  each, 
issued,  as  the  plaintiff  claimed,  by  the  county  of  Wilson  under  au- 
thority of  the  laws  above  cited.  The  bonds  were  all  of  the  same 
tenor  and  effect.    The  following  is  a  copy  of  one  of  them : 

"TJinTKD  States  op  America. 
"  State  of  Tennessee,  County  of  Wilson. 

"  Six  per-cent  Bond. 
^  Subscription  to  the  Tennessee  and  Pacific  B.  E.  Co. 

"Know  all  men  by  these  presents,  that  the  county  of  Wilson,  in 
fte  State  of  Tennessee,  is  indebted  to  the  Tennessee  and  Pacific 
^  R.  Co.,  or  the  holder  hereof,  if  this  bond  is  transferred  by  the 
signature  of  the  president  of  said  company,  at  the  office  of  the 
^^^88wer  of  said  county,  in  the  city  of  Lebanon,  on  the  first  day  of 
Jannaiy,  1879,  with  interest  thereon  at  the  rate  of  six  per  cent  per 
^^m,  on  the  first  day  of  January  and  July  ensuing  the  d!ate 
Jieneof,  until  the  principal  sum  is  paid,  upon  the  presentation  and 
swrender  of  the  mterest-warrants  hereto  attached  at  the  said  office 

01  the  treasurer  of  Wilson  County,  State  of  Tennessee, — this  being 

one  of  a  series  of  bonds  in  all  amounting  to  $300,000  issued  for 

»^in  the  Tennessee  and  Pacific  R  R.  Co. 

^    hi  testimony  whereof  the  county  judge  of  said  county  here- 
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unto  Bets  his  name  and  causes  the  seal  of  the  said  coanty  of  Wilson 
to  be  affixed,  with  the  attestation  of  the  clerk  of  said  county,  this 
first  day  of  January,  1869. 

"  W.  H.  Goodwin,  Judge  CJounty  Court 

«  J.  S.  McClain,  Clerk." 

The  bonds  were  all  indorsed  as  follows : 

"  For  value  received,  this  bond  is  transferred  to  bearer. 

''  Geo.  Maury,  President  Tenn.  &  Pacific  R  R.  Co." 

The  defendant  demurred  to  the  declaration.  The  grounds  of 
demurrer  were,  first,  because  the  court  had  no  jurisdiction  of  the 
case ;  and,  second,  because  no  right  of  action  on  said  bonds  was 
shown  by  the  declaration  to  have  accrued  to  the  plaintiff. 

The  demurrer  was  overruled. 

The  defendant  thereupon  filed  twelve  pleas.  Demurrers  were 
filed  to  all  of  them,  and  were  sustained  as  to  the  f  onrth,  fif  tli,  siith, 
seventh,  eighth,  ninth,  and  tenth,  and  overruled  as  to  the  others. 

The  nintli  plea,  upon  which  the  defendant  specially  relied,  and 
which  contains  the  substance  of  all  the  other  pleas  to  which  the  de- 
murrer was  sustained,  reads  as  follows : 

"  And  for  a  further  plea  to  said  first  count  in  plaintiff's  dedara* 
tion,  defendant  sajrs  that  before  application  was  made  by  any  au- 
thorized commissioners  or  by  the  president  and  directors  of  the 
Tennessee  and  Pacific  R.  R.  Co.  to  the  county  court  of  said  county 
of  Wilson,  to  order  an  election  to  obtain  the  approbation  of  the 
legal  voters  of  said  Wilson  County  to  any  proposed  subscription  of 
stock  in  said  company,  no  survey  of  the  entire  line  of  said  road  had 
been  made  by  a  competent  engineer,  and  the  said  road  had  sot 
been  substantially  located  by  designating,  the  termini  thereof,  and 
approximating  the  general  direction  thereof,  and  no  estimate  of  the 

grading,  embankment,  and  masonrv  by  a  competent  engineer  of 
le  entire  road  had  been  made,  and  of  all  saia  facts  the  plaintiff 
had  actual  notice  when  it  obtained  the  said  bonds ;  and  it  aoes  not 
appear  upon  the  face  of  said  bonds  or  any  of  them  upon  what  an- 
thority  they  were  executed  and  delivered  to  the  said  company  other 
than  that  of  the  ministerial  officers  whose  signatures  appear  thereto; 
and  this  defendant  is  ready  to  verify." 

The  ground  of  demurrer  to  this  plea  was  that  it  was  virtually 
the  plea  of  non  est  factum  and  was  not  sworn  to. 

Upop  the  trial  of  the  case  the  plaintiff  offered  in  evidence  the 
bonds  on  which  the  suit  was  brought,  and  proved  their  execntion 
by  the  officer  whose  official  signature  was  appended  to  thera,  and 
by  the  impression  on  them  of  the  county  seal,  and  proved  the  in- 
dorsement of  them  by  George  Mauiy,  the  president  of  the  Ten- 
nessee and  Pacific  R.  R.  Co.  The  plaintiff  also  read  the  acts  of 
the  legi6latm*e  of  Tennessee  above  mentioned,  and  rested. 
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Thereupon  the  defendant  introduced  one  Falconett,  who  testified 

that  he  was  engineer  of  the  Tennessee  and  Pacific  li.  R.  Co.;  tliat 

as  such  he  had  made  an  experimental  survey  of  the  entire  line  of 

the  road  from  Nashville  to  KnoxvDle,  before  any  application  was 

made  to  the  county  to  order  an  election,  as  provided  W  the  statute, 

to  determine  whether  it  should  subscribe  to  the  capital  stock  of  the 

company,  and  if  so,  on  what  terms  the  subscription  should  be  made  ; 

that  the  survey  of  one  hundred  and  eighty-one  miles  was  not  final, 

but  that  by  it  the  line  was  substantially,  and  the  main  points  of 

said  road  definitely,  located,  and  an  approximate  estimate  of  tlie 

cost  of  the  road  made ;  that  he  afterwards  had  located  finally  and 

definitely  about  one-half  of  the  entire  line,  and  made  a  report 

thereof  to  the  directors  of  the  company. 

It  was  after  this  report  that  application  was  made  to  the  defend- 
ant as  per  statute  in  tnat  case  made  and  provided,  to  order  an  elec- 
tion and  subscribe  stock,  etc.,  for  the  payment  of  which  the  bonds 
sued  on  were  issued. 

The  plaintiff  proved  in  rebuttal  the  payment  of  interest  on  the 
bonds  by  the  county  for  several  years.     This  was  all  the  evidence 
in  the  case. 
The  court  charged  the  jury  as  follows : 

"  1.  That  the  defendant  county  had  legislative  authority  to  issue 
Ihe  bonds  declared  on,  upon  the  conditions  prescribed  in  the  acts 
having  reference  to  the  matter,  and  that  if  the  jury  find  from 
the  evidence  adduced  in  the  case  that  said  bonds  had  been  issued 
by  the  county  judge  and  clerk  as  alleged  and  verified  by  the  county 
seal,  and  that  plaintiff  was  a  bona-fide  holder  for  value  without 
notice,  that  the  same  was  issued  by  virtue  of  an  election  or- 
dered and  held  before  a  final  and  definite  survey  and  location 
o{  the  line  of  said  road  had  been  made,  the  same  would  be  valid 
in  the  plaintiffs  hands,  and  the  jury  ought  to  find  a  vei*dict 
against  defendant. 

"  2.  That  if  the  evidence  of  Falconett  were  true,  the  condition 
contained  in  the  acts  aforesaid,  requiring  a  survey  and  location 
of  the  line  of  said  road,  and  an  estimate  of  the  cost  thereof 
^nade  before  an  election  to  determine  whether  the  county  should 
anhscribe  stock  in  said  railroad,  etc.,  could  be  lawfully  ordered 
and  held,  had  been  substantially  complied  with,  and  there  was 
nothing  in  Falconett's  testimony  militating  against  plaintiffs  right 
to  recover." 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment 
^as  rendered.  To  reverse  this  judgment  this  vnrit  of  error  is 
brought. 

The  plaintiff  in  error  claims  that  it  is  apparent  on  the  face 
01  the  declaration  that  the  Circuit  Court  was  without  jurisdio- 
^^n,  because  both  the  parties  were  citizens  of  the  State  of  Ten- 
nessee. 
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Sect.  629  of  the  Revised  Statutes  of  the  United  States  declares 
that  the  circuit  courts  shall  have  original  jurisdiction  as  follows: 
.  .  .  ^^  Tenth.  Of  all  suits  by  or  against  any  banking  associatioii 
established  in  the  district  in  which  the  court  is  held,  under  anj 
law  providing  for  national  banking  associations.^' 

This  section  gives  the  circuit  courts  jurisdiction  of  suits  brought 
by  or  against  a  national  bank,  without  regard  to  the  citizenship  of 
the  parties,  and  it  has  been  so  held  by  this  court.  Kennedy  v, 
Gibson,  8  Wall.  498. 

The  jurisdiction  of  the  Circuit  Court  was,  therefore,  clear. 

It  is  next  claimed  that  the  bonds  sued  on  were  not  negotiable 
paper,  and  that,  therefore,  the  plaintiff  below  showed  no  right  of 
action  in  itself. 

In  order  to  make  a  promissory  note  or  other  obligation,  for  the 
absolute  payment  of  a  sum  certain,  on  a  certain  day,  negotiable,  it 
is  not  essential  that  it  should  in  terms  be  payable  to  bearer  or  or- 
der. Any  other  equivalent  expressions  demonstrating  the  inten- 
tion to  make  it  negotiable  win  be  of  equal  force  and  validity. 
Com.  Dig.,  Merchant,  F.  5 ;  3  Kent.  Com.,  lect.  44,  p.  77 ;  Chittv, 
Bills,  c.  6,  p.  180  (8th  ed.) ;  Bayley,  Bills,  120  (5th  ed.) ;  Stoiy, 
Prom.  Notes,  sect.  44.. 

The  purpose  of  the  plaintiff  in  error  that  the  bonds  on  which 
the  suit  is  Drought  should  be  negotiable  is  perfectly  clear.  They 
are  payable  to  the  railroad  company  or  holder  if  the  bond  is  trans- 
ferred by  the  signature  of  the  president  of  the  company. 

This  is  equivSent  to  making  the  bonds  payable  to  the  company 
or  order,  provided  the  "order"  or  indorsement  is  made  by  the 
president  of  the  company.  They  bear  his  indorsement  transfer- 
ring them  to  bearer.  On  what  ground  their  negotiability  can  be 
denied  it  is  difficult  to  imagine.  They  are  in  precisely  the  same 
plight  as  a  promissory  note  payable  to  order  and  indorsed  in  blank, 
or  to  bearer,  the  title  to  wnich  passes  by  mere  delivery.  Chittj, 
Bills,  262,  253  (8th  ed.) ;  Bayley,  Bill^  c.  1,  sect.  10,  p.  31  (6th 
ed.). 

it  is  next  objected  that  the  court  erred  in  sustaining  the  demur- 
rer of  the  plaintiff  to  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  pleas. 

It  is  quite  evident,  however,  from  the  record  that  all  the  de- 
fences set  up  in  these  pleas  were  allowed  to  be  made  under  the 
other  pleas,  to  which  the  demurrers  were  overruled.  Whether 
the  court  was  right  or  wrong  in  its  judgment  on  the  demurrers 
is,  therefore,  entirely  immaterial.  "  There  must  be  some  injniT 
to  the  party  to  make  the  matter  generally  assignable  as  error. ' 
Greenleaf  s  Lessee  v.  Birth,  5  Pet.  132 ;  Bandon  v.  Toby,  11  How. 
493. 

It  is  next  alleged  as  error  that  the  court  instructed  the  juiy 
that  the  county  of  Wilson  had  legislative  authority  to  issue  the 
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bonds  sued  on,  upon  compliance  with  the  conditions  prescribed  by 
the  law. 

There  is  c^i;ainly  no  express  provision  in  chap.  3,  art.  3,  of  the 
code  which  anthorizes  the  issne  of  bonds.     It  has  been  so  held  by 
the  Sapreme  Court  of  Tennessee.     Justices  of  Campbell  Co.  v. 
KnoxviUe  and  Kentucky  K.  R.  Co.,  6  Cold.  (Tenn.)  598.     The  im- 
plication against  the  power  to  issue  bonds  is  very  persuasive. 
The  act  contemplates  tiie  payment  of  the  stock  subscribed  for  in 
instalments,  and  provides  the  means  of  payment,  as  they  fall  due, 
by  a  special  tax.     The  bond  of  the  oflicer  who  collects  this  tax 
requires   him  to  pay  it  over  to  the  railroad  company.      If  the 
purpose  of  the  act  had   been  to  authorize  the  payment  of  the 
stock  in  bonds,  the  cojmty,  after  paying  in  bonds,  would  not  have 
been  required  to  pay  over  to  the  railroad  company  the  railroad 
tax  collected  to  satisfy  the  bonds.     In  other  words,  the  county 
would  not  have  been  required  to  pay  twice  for  its  stock — once  in 
bonds  and  once  in  money.     See  Wells  v.  Supervisors,  102  U.  S. 
«45.     S.  C.  2  Am.  &  Eng.  R.  R.  Cas.  605. 

But  the  act  of  Dec.  16, 1867,  to  incorporate  the  Lebanon  and 
Gallatin  Ry.  Co.,  some  of  the  provisions  of  which  have  been  stated, 
clearly  implies  the  power  in  the  county  authorities  to  subscribe 
stock  in  the  Tennessee  and  Pacific  R.  R.  Co.,  and  to  issue  bonds 
in  nayment  therefor. 

oect.  4  declares  that  subscriptions  to  the  capital  stock  of  the 
Tsdlroad  company  may  be  taken  in  county  bonds,  and  sect.  19  au- 
thorizes the  commissioners  provided  for  in  sect.  3  to  apply  for  a 
subscription  to  the  capital  stock  of  the  railroad  company,  payable 
in  the  bonds  of  the  county,  whereupon  the  county  authorities  are 
required  to  cause  an  election  to  be  held,  first  causing  thirty  days' 
notice  of  such  election,  the  amount  of  stock  to  be  subscribed,  tor 
wliat  purpose,  and  how  and  when  payable,  to  be  given,  as  required 
in  county  elections. 

There  can  scarcely  be  a  stronger  implication  of  the  power  to 
issue  bonds. 

What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what  is 
expressed.  United  States  v.  Babbit,  1  Black,  55 ;  Gelpcke  v.  City 
of  Dnbu^ue,  1  Wall.  175. 

We  think,  therefore,  that  the  power  of  the  county,  under  the 
wA  of  Dec.  16,  1867,  to  issue  bonds  in  payment  of  stock  taken  by 
it  in  the  Tennessee  and  Pacific  R.  R.  Co.  is  beyond  question,  and 
that  the  Circuit  Court  did  not  err  in  saying  to  the  jury  that  such 
power  existed. 

Plaintiff  in  error  claims  next  that  there  was  evidence  tending 
to  show  that  the  bonds  in  suit  were  issued  by  virtue  of  an  election 
ordered  and  held  before  a  final  and  definite  survey  and  location  of 
the  railroad  had  been  made,  and  that  the  court  erred  in  instructing 
the  jury  that,  if  plaintiff  was  a  bona-fide  holder  without  notice  (3 
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that  fact,  the  bonds  would  bfe  valid  in  his  hands,  and  there  should 
be  a  verdict  against  defendant. 

The  charge  was  not  erroneous,  because  the  law  does  not  require 
that  tliere  shall  be  a  final  and  definite  survey  and  location  of  the 
road  before  an  election  is  held  to  decide  whether  or  not  the  county 
shall  subscribe  stock.  Its  requirement  is  that  the  entire  line  of 
the  road  shall  be  surveyed  by  a  competent  engineer,  and  substan- 
tially located  by  designating  the  termini  and  approximating  the 
general  direction  of  the  road.  The  evidence  of  ralconett,  the  en- 
gineer, showed  that  this  had  been  done. 

The  law  even  contemplated  that  this  survey  might  be  made  be- 
fore the  railroad  company  was  organized,  for  it  declared  that  the 
application  to  the  county  authorities  to  order  an  election  might 
be  made  by  the  commissioners  appointed  to  open  subscription 
books  for  the  stock  of  such  road,  or  by  the  board  of  directors  if 
the  company  was  organized.  It  would  be  a  strange  enactment,  in- 
deed, which  should  require  a  final  and  definite  survey  and  location 
of  the  line  of  a  railroad  before  any  company  had  been  organized 
to  construct  it. 

The  next  complaint  of  the  plaintiff  in  error  has  reference  to 
the  charge  of  the  court  to  the  effect  that,  if  the  evidence  of  Fal- 
conett,  the  engineer,  were  tnie,  the  election  to  decide  whether  the 
county  would  subscribe  to  the  stock  of  the  railroad  company  was 
lawfully  held. 

The  contention  seems  to  be  that  before  an  application  could  be 
made  to  the  county  authorities  to  order  an  election  to  decide 
whether  or  not  the  county  should  subscribe  to  the  stock  of  the 
railroad  company,  an  estimate  in  linear  and  cubic  feet  and  yards  of 
the  embankment,  grading,  and  masonry  should  be  made,  on  oath, 
and  filed  with  the  application.  It  is  asserted  that  no  such  estimate 
of  quantity  was  made,  but  merely  an  estimate  of  the  cost,  and  that 
this  was  not  a  compliance  with  the  law. 

We  think  the  Circuit  Court  gave  a  correct  construction  of  tlie 
law  in  instructing  the  jury  substantially  that  it  was  an  estimate 
of  the  cost  and  not  of  the  quantity  of  the  grading,  embankment, 
and  masonry  that  was  required  to  be  made  by  the  engineer.  The 
point  upon  which  information  was  necessary  to  enable  the  people 
of  the  county  to  vote  intelligently  on  the  question  whether  or  not 
they  should  subscribe  to  the  stock  of  the  railroad  companv  was 
what  would  the  road  cost,  and  not  how  many  yards  of  embank- 
ment or  excavation  or  what  quantity  of  masonry  would  be  required 
to  construct  it. 

If  we  are  right  in  these  views,  then  all  the  conditions  precedent 
upon  authority  of  which  the  power  to  issue  bonds  depended  were 
performed,  and  there  being  legislative  authority  for  the  issue  of 
the  bonds  upon  such  performance,  no  valid  objection  can  be  raised 
to  their  enforcement.    Judgment  affirmed* 
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Eluah  SacTTH,  Keoeiver  of  the  Buelington  and  Southwestern 

Railway  Company 

V. 

Wakben  McCullough,  et  al. 

{Adcanee  Case^  U.  8.  Supreme  Court,     October  Term,  1881.) 

Under  the  rule  that  the  whole  of  an  instrument  should  be  construed  together* 
and  not  detached  parts,  a  clause  of  a  mortgage  conveying  all  the  **  prop- 
erty" of  a  railroad,  the  word  **  property"  being  followed  by  the  qualify- 
ing phrase  ''that  is  to  say,"  accompanied  by  a  detailed  description  of 
specific  things,  such  as  enter  into  the  construction  of  a  railroad,  Held, 
not  to  pass  county  bonds  previously  granted  to  the  road  to  aid  in  its 
conatniction. 
A  receiver  has  no  power,  unless  authorized  by  the  court  appointing  him,  to 
contract  for  mimicipai  aid  in  order  to  complete  the  railroad. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
W^tem  District  of  Missonri. 

P.  Henry  Smith,  L.  T.  Hatfield,  and  H.  M.  Pollard,  for  appel- 
lant 

A.  W.  Mnllins,  John  P.  Butler,  and  F.  M.  Cockrell,  for  appel- 
lees. 

Hablan,  J. — The  case  presented  on  this  appeal  is  an  outgrowth 
of  a  suit  in  equity,  instituted  in  the  court  below,  for  the  foreclosure 
of  a  mortgage  executed  on  the  first  day  of  April,  1872,  by  the 
Bnrlington  and  Southwestern  Ey.  Co.,  to  the  Farmers'  Loan  and 
Tnist  Co.,  to  secure  the  payment  of  certain  bonds  issued  by  the 
mortgagor  corporation.   A  decree  of  foreclosure  having  passed,  the 
appellant,  who  was  receiver  in  that  suit,  filed  his  petition  therein 
(to  which  the  necessary  parties  defendant  were  made),  asserting  his 
right,  as  such  receiver,  to  certain  county  bonds,  or  their  proceeds, 
constituting  a  part  of  an  issue  of  $200,000  by  Sullivan  county, 
Missouri,  in  payment  of  its  subscription,  made  in  1871,  in  aid  of 
the  construction  of  the  Linnetis  Branch  of  the  Burlington  and 
Sonthwestem  Ky.    The  entire  issue  of  county  bonds,  conformably 
to  the  contract  of  subscription,  was  originally  deposited  in  the 
bands  of  the  appellee,  McCullough,  as  trustee  for  the  county  and 
tie  railway  company,  with  authority  to  deliver  them,  in  instal- 
inents  of  $40,000,  as  the  work  of  construction  progressed.    By  the 
terms  of  that  contract  the  railway  company  was  entitled  to  receive 
tWlast  instalment  when  the  branch  road  was  completed  and  paid 
for  by  the  company,  with  the  iron  and  rolling-stock  thereon.   Prior 
to  appellant's  appointment  as  receiver  in  the  foreclosure  suit,  all  of 
the  $200,000  of  bonds  had  been  delivered,  except  the  last  instal- 
ment of  $40,000,  which  the  railway  company  had  not  earned,  and 
^Mch,by  reason  of  its  insolvency,  it  had,  afi  is  claimed,  become 
'Uiable  to  earn. 
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It  appears  from  the  tranQcript  before  us  that  sundry  creditors  of 
tlie  railway  company,  in  the  year  1874,  commenced  actiutis  at  law 
against  it  m  the  courts  of  the  State  to  recover  the  amount  of  their 
respective  claims.     They  sued  out  attachments,  which  T^ere  served 
upon  McCullough,  the  custodian  of  the  undelivered  conntj  bonds, 
and  he  was  summoned  in  each  action  as  a  garnishee.     The  attach- 
ing creditors  subsequentlv,  in  1876,  obtained  final  judgments  for 
the  sale  of  the  bonds,  and  for  the  application  of  the  proceeds  in 
satisfaction  of  their  respective  judgments.     In  some  of  the  cases  in 
the  State  courts  the  garnishee  proceedings  were  brought  to  a  con- 
clusion the  day  before  appellant  filed  his  petition  in  the  foreclosure 
suit,  asserting  a  claim  to  the  bonds,  as  against  the  creditors  of  the 
railway  company.     And  it  may  be  remarked,  as  to  aU  of  those  ao- 
tions,  that  appellant,  although  not  made  a  party  thereto,  was  in- 
formed of  the  proceedings  by  garnidliment.     But  he  did  not  appear 
in  the  State  court,  although  the  oi'der  designating  liiin  as  reoeiver 
in  the  foreclosure  suit  autliorized  him  "  to  prosecute  and  defend  all 
suits,  in  law  or  in  equity,  in  which  the  interests  of  the  property  or 
parties  were  involved." 

The  case  made  by  appellant  in  his  pleadings  and  proofs  proceeds 
mainly  upon  these  grounds :  1.  That  the  mortgage  of  the  railroad 
company,  executed  April  1,  1872,  embraced  the  bonds  in  question, 
and  that  consequently  the  claims  of  the  creditors  of  the  mortgagor 
corporation  were  subordinate  to  the  rights  of  the  mortgagee  2. 
That  after  the  railway  company  had  forfeited  all  right  to  the  re- 
maining  bonds  by  reason  of  its  failure  to  complete  the  branch  road 
within  the  time  prescribed  by  the  contract  of  subscription,  he  made 
an  arrangement  with  the  County  Court  of  Sullivan  county,  where- 
by, in  consideration  of  the  completion  by  him  of  the  branch  road, 
he,  as  receiver,  became  entitled  to  the  $40,000  of  bonds  remaining 
in  the  hands  of  McCullough.  3.  That  all  the  proceedings  in  the 
courts  of  the  State,  under  which  the  bonds  were  sold,  were  withont 
validity  or  binding  force  as  against  him. 

Waiving  any  inquiry  as  to  whether  such  property  as  that  inqnes^ 
tion  could  have  been  conveyed  by  mortgage  in  any  other  way  than 
that  of  estoppel  against  the  mortgagor,  we  wiU  consider  whether 
the  bonds  issued  by  Sullivan  county  are  embraced,  or  were  enti- 
tled to  be  embraced,  by  the  mortgage  to  the  Farmers'  Loan  and 
Trust  Co.  That  question  is  within  a  very  narrow  compass,  and 
must  be  solved  by  refei'ence  to  the  words  of  tlie  instrument,  and, 
to  some  extent,  by  a  consideration  of  the  circumstances  attending 
its  execution. 

The  contention  of  the  appellant  is  that  the  bonds  in  question  are 
embraced  by  the  following  language,  describing  the  premises  and 
property  conveyed:  "All  the  present  and  in  future  to  be  acqnired 
property  of,  or  in  any  manner  pertaining  to,  the  Linneus  Branch 
of  tiie  ^Burlington  and  Southwestern  Ky.  Co.,  and  all  the  rights 
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title,  and  intereet   and  eanity  of  redemption  therein,  T^hether  of 
said  company  or  the  etoclcholders  in  said  branch  or  leased  prem- 
ises, that  is  to  say,  all  the  branch  railroad,  including  the  premises 
lea^  as  aforesaid  of  the  Lexington,  Lake  and  Gulf  R.  K.  Co.,  now 
made  and  to  be  constructed,  extending  from  the  main  line  of  said 
Burlington  and  Southwestern  Ry.  at  or  near  Unionville,  in  the 
county  of  Patnam,  in  the  State  of  Missouri,  by  way  of,  etc,,  includ- 
ing toe  right  of  way  therefor,  road-bed,  superstructure,  iron,  ties, 
eliairs,  spuces,  bolts,  nuts,  spikes,  and  all  the  lands  and   depot 
grounds,  station-houses,  depots,  viaducts,  bridges,  timber,  and  ma-, 
terials  and  property,  purchased  or  to  be  purchased,'or  otherwise 
acquired  for   the  construction  and  maintenance  of  said  branch 
railroad,  and  all  the  engines,  tenders,  cars,  and  machinery,  and 
all  kinds  of  roUing-stocK,  now  owned  or  hei*eafter  purchased  bv 
8aid  party  of  the  first   part  for  and  on  account  of  said  branch 
railrtmd,  all   the  revenue   and  income  of  said  Linneus  Branch, 
and  all  the  rights,  privileges,  and  franchises  relating  thereto,  and 
property  acquired  by  virtue  thereof,  now  in  possession  or  hereafter 
to  be  acquired,  including  machine  shops,  tools,  implements,  and 
personal  property  used  therein  or  along  the  line  oi  said  branch 
railroad,  together  with  all  the  property  of  every  kind  acquired  by 
said  party  of  the  first  part  by  virtue  of  said  lease  of  said  Lexington, 
Lake  and  Gulf  R  K,*'  etc. 

It  16  quite  true,  as  argued  bj^  learned  counsel  for  appellant,  that 
the  woid  "  property"  is  sufficiently  broad  and  comprehensive  to 
include  every  kind  of  possession  or  right.    In  its  literal  acceptation 
it  might  include  such  rights,  whether  legal  or  equitable,  absolute  or 
contingent,  as  the  railway  company  acquired,  under  or  by  virtue  of 
the  subscription  made  by  Sullivan  county,  to  the  bonds  placed  in 
the  hands  of  McCullough.     But  we  are  all  of  opinion  that  such 
a  construction  of  the  mortgage  is  not  imperatively  demanded  by 
the  terms  employed  in  describing  the  property  mortgaged,  nor,  as 
we  think,  would  that  construction  be  consistent  with  the  intention 
of  the.parties.    Had  the  draughtsman  of  the  instrument  stopped, 
in  his  description  of  the  mortgaged  property,  with  the  general 
words,  "  all  tne  present  and  in  future  to  be  acquired  property  of, 
or  in  any  manner  pertaining  to,  the  Linneus  Branch,     .     .     .    and 
2l\  the  right,  title,  and  interest    .     .     .    therein,"  there  would  bo 
more  force  in  the  position  taken  by  the  appellant.    But  the  rules 
^tablished  for  the  interpretation  of  written  instruments  will  not 
jnstify  us  in  detaching  tiiese  general  words  from  those  of  an  ex- 
planatory character  wiiich  immediately  follow  in  the  same  sentence. 
The  subsequent  phrase  "  that  is  to  say,"  followed  by  a  detailed  de- 
^ption  of  the  different  kinds  of  property  which  are  embraced  by 
vhe  general  words  quoted,  indicates  tnat  the  mortgage  was  not  in- 
tended to  embrace  every  conceivable  possession  and  right  belong- 
'%^  the  railway  company,  but  only  the  road  and  its  adjuncts  and 
8  A.  &  K  R  Cos.— 11 
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appnrtenanceB.    It  Bpecifies  difierent  kinds  of  property,  eome  of 
wliich  would  enter  into  the  conetruction  of  the  branch  road,  and 
8ome  of  which  would  be  necesearily  employed  in  its  maintenaBoe 
after  completion.    The  "  rights,  privileffes,  and  franchises*'  mort- 
gaged were,  it  seems  to  us,  only  snch  as  nad  direct  connection  with 
uie  management  and  operation  of  the  road  after  it  was  constmcted 
and  put  m  use  as  a  public  highway.    There  was  no  purpose,  we 
think,  to  pass  to  the  mortgagee  any  interest  whatever  in  municipal 
subscriptions  which  had  been  previously  obtained  and  accepted  by     t 
•the  company  for  the  purpose  of  raising  money  to  build  toe  road.     I 
The  bonds  which  Sullivan  county  placed  in  the  hands  of  McCuI-     « 
lough  for  delivery  to  the  company  as  the  work  progr^sed  were      \ 
certainly  more  valuable  and  could  have  been  more  readily  utilized      j 
for  purposes  of  construction  than  a  like  number  of  bonds  issued  by 
the  railway  compai^y.    We  ought  not  to  presume,  from  the  general 
language  used,  that  the  railway  company  intended  to  cripple  itself 
in  the  use  of  salable  municipal  securities  in  order  to  place  upou  the 
market  its  own  bonds  of  less  value.     Our  conclusion  is  that  the 
mortgage  was  not  intended  to  deprive  the  mortgagor  of  the  privi- 
lege of  using,  in  any  way  it  desired,  bonds  or  other  securities  to 
which  it  had  an  absolute  or  contingent  right,  and  which  it  had  ob- 
tained for  the  purpose  of  being  used  in  building  and  equipping  the 
road. 

What  has  been  said  renders  it  unnecessary  to  consider  the  claim  of 
the  appellant,  based  upon  the  alleged  arrangement  with  the  County 
Court,  further  than  to  say  that  his  action  in  that  regard  was  out- 
side of  his  functions  as  receiver.  Notwithstanding  the  broad  terms 
of  the  order  appointing  him,  we  are  satisfied  that  the  court  had  no 
purpose  to  appoint  him  receiver  of  any  property  except  that  cov- 
ered by  the  mortgage.  He  was  given  express  authority  to  Iwrrow 
the  sum  of  $200,000  upon  receiver's  certificates  of  indebtedness,  to 
be  expended  under  the  directions  of  the  court,  or  of  a  special  mas- 
ter, in  building,  completing,  and  equipping  the  unfinished  portion 
of  the  Linneus  Branch.  But  he  obtained  no  authority  from  the 
court  appointing  him  to  contract  for  municipal  aid  in  the  construc- 
tion by  him,  as  receiver,  of  the  unfinished  portion  of  the  branch 
road.  His  action  in  that  regard  was  never  approved  or  ratified  by 
the  court  from  which  he  derived  his  authority.  He  can,  there- 
fore, take  nothing  by  his  unauthorized  contract  with  the  County 
Court. 

But  there  is  another  view,  of  some  force,  upon  this  branch  of  the 
case.  The  original  contract  of  subscription  by  the  county  pre- 
scribed, as  one  of  the  conditions  precedent  to  tne  delivery  of  the 
bonds,  that  the  work  of  construction  shall  have  been  paid  for. 
The  arrangement  which  the  receiver  made  with  the  county  wajs,  by 
its  terms,  subject  to  the  terms  and  conditions  of  the  contract  of 
subscription.    It  is  not,  therefore,  at  all  clear  that  the  equities  of 
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the  case  are  with  the  receiver,  as  against  the  judgment  creditors, 
whose  debts  were  for  the  construction  of  the  road. 

Xor,  in  view  of  the  construction  which  we  have  placed  upon  the 
mortgage,  is  it  at  all  essential,  on  this  appeal,  to  examine  into  the 
regularity  or  validity,  as  to  the  receiver,  of  the  proceedings  in  the 
State  conrt.  If,  as  we  have  ruled,  the  mortgage  did  not  cover  the 
bonds  in  question,  it  is  of  no  interest  to  the  receiver,  in  this  case 
and  upon  the  issues  made  by  him,  to  inquire  whether  the  State 
court  transcended  its  jurisdiction  when,  in  the  actions  at  law  against 
the  railway  company,  it  subjected  the  bonds  in  the  hands  of  the 
trustee,  !M!cCallough,  to  the  demands  of  the  judgment  creditors  of 
the  railway  company. 

In  one  of  the  printed  briefs  before  us  some  argument  is  made  to 
show  that  the  county  of  Sullivan  has  been  injuriously  affected  by 
the  decree  in  the  Circuit  Court.  It  is  sufficient  to  say  that  the 
county  has  not  appealed  from  the  decree,  and  we  need  not  consider 
anv  of  the  suggestions  made  in  its  behalf. 
Perceiving  no  error  in  the  decree,  it  is  affirmed. 
Affirmed* 


MgCalMONT  ET  AL. 

Pfila.  and  Eeading  K.  R.*Co.  ef  ai^ 
Taylor  et  al, 

V. 

Fhila.  and  Keading  B.  B.  Co.  et  al. 

{Advance  GagOy  U,  8.  0.  O.for  E,  D,  Perma,^  Ma/rck  35,  1881.) 

CoTporatioDs  have  no  other  powers  than  those  which  are  conferred  upon  them 
either  by  express  concession  or  clear  implication. 

I^e  grant  to  a  railroad  company  of  the  general  power  to  borrow  money,  and 
to  issue  bonds  below  par  will  not  authorize  it  to  issue  irredeemable  bonds 
at  a  rate  below  par,  entitling  the  holder  to  a  contingent  share  in  the  profits, 
nor  to  execute  a  mortgage  to  secure  such  bonds. 

The  Philadelphia  and  Reading  R.  R.  Co.  is  authorized  by  its  charter  to  bor- 
iDw  money  and  to  sell  bonds  therefor  at  a  rate  below  par,  and  also  to  ex-- 
^te  mortgages  to  secure  its  indebtedness.  The  comnany  proposed  to 
raise  a  larse  sum  of  money  by  issuing  to  the  stock  and  bondholders  irre- 
deemable bonds  of  $50  each,  at  the  price  of  $15  for  each  bond,  to  bear  in- 
terest at  the  rate  of  six  per  cent  on  their  face  value,  payable  annually  out 
of  the  surplus  earnings,  after  defraying  current  expenses  and  distributing  a 
dividend  of  six  per  cent  on  the  common  stock,  with  a  right  to  share  ecjually 
with  the  stockholders  any  balance  that  might  remain  after  such  six  per 
cent  and  their  face  value  was  paid.  It  proposed  also  to  execute  a  blanket 
mortgage  on  the  property  of  the  road  partly  to  secure  said  bonds.  EM, 
on  the  application  ox  several  stock  and  bondholders,  that  the  scheme  was 
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not  authorized  by  the  provisions  of  the  company^s  charter;  that  the  iaEH- 
lug  of  such  bonds  and  the  execution  of  such  a  mortgage  would  be  ultra 
vires,  and  that  therefore  a  court  of  equity  would  interpose  by  injunction 
to  restrain  the  same. 

Petition  for  a  revocation  of  an  order  made  by  the  Circnit  Court, 
and  motion  for  a  preliminary  injunction  upon  a  bill  in  equity  filed 
by  certain  stock  and  bondholders  of  the  Philadelphia  and  Keading 
R.  R.  Co.,  citizens  and  residents  of  the  kingdom  of  Great  Britain 
and  Ireland,  against  tlie  Philadelphia  and  Beading  R.  R.  Co.,  i 
corporation  of  Pennsylvania,  and  against  its  president  and  mana- 
gers individually. 

The  bill  and  petition  set  forth  the  following  facts : 

That  the  complainants  were  large  holders  of  the  stock  and  bonds 
of  the  corporation  defendant ;  that  on  or  about  May  21,  1880,  the 
said  corporation  suspended  payment ;  and  upon  a  bill  filed  by  a 
creditor,  this  Court,  on  May  24,  1880,  appointed  receivers  of  all  the 
property  of  the  said  corporation,  and  also  appointed  special  mas- 
ters to  pass  upon  the  accounts,  etc.,  of  the  receivers,  and  further 
ordered  that  an  injunction  be  issued  against  the  defendants,  and 
all  persons  claiming  to  act  by,  through,  or  under  them,  and  all 
other  persons,  to  restrain  them  from  interfering  with  the  said  re- 
ceiver taking  possession  and  managing  the  said  property,  with 
leave  to  any  party  iu  interest  to  apply  for  further  directions. 

That  on  "Nov.  16,  1880,  the  petition  of  the  said  corporation  de- 
fendant and  of  the  said  receivers  was  presented  to  this  Court,  set- 
ting forth  that  the  principal  cause  of  the  embarrassment  of  the 
said  railroad  company  had  been  the  existence  and  pressure  of  the 
floating  debt,  which  Amounted  to  a  total  of  $10,158,987.47,  for 
which  floating  debt  a  large  amount  of  collateral,  the  trne  value  of 
which  was  very  great,  but  much  of  which  was  not  readily  salable 
was  pledged  as  security ;  any  forced  sale  of  which  might  be  disas- 
trous by  causing  a  sacrifice  and  loss  of  securities  important  to  the 
operation  of  the  corporation  defendant ;  that  the  following  projx^ 
sition  had  been  made  by  responsible  parties  for  securing  a  contri- 
bution to  pay  off  the  floating  debt,  viz.: 

*'  The  company  is  to  issue  686,000  obligations,  of  a  par  or  nomi- 
nal value  of  nf ty  dollars,  to  be  known  as  deferred  income  bonds, 
on  which  interest  only  is  to  be  payable,  and  that  out  of  the  annual 
surplus  profits  of  the  company  remaining  after  the  payment  of  a 
six  per  cent  dividend  on  the  common  stock.  These  remaining 
surplus  profits  are  to  be  first  applied  to  the  payment  of  a  yearly 
interest,  not  exceeding  six  per  cent  on  the  deferred  income  bonds, 
and  after  each  class  has  had  six  per  cent  the  deferred  income  bonds 
are  to  rank  for  further  dividends  pari  passu  with  the  common  stock. 
The  right  of  the  latter  to  this  participation  in  the  surplus  profits 
of  the  company,  is  to  take  effect  as  of  December  1,  1880. 

"  The  deferred  income  bonds  are  to  be  issued  at  thirty  per  cent 
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of  their  par  value,  or  fifteen  dollarB  per  bond,  payable  in  inetal- 
ments,  as  follows :  Three  dollars  on  subscription,  tour  dollars  one 
month  thereafter,  fonr  dollars  three  months  thereafter,  and  four 
dollars  five  months  thereafter,  with  the  right  to  pay  np  in  full  at 
any  time  tmder  six  per  cent  per  annum  discount.     Scrip  transfera- 
ble to  bearer  will  be  issued  if  desired,  on  the  payment  of  the  first 
instalment.    Each  stockholder  is  to  have  an  option  of  taking  a  pro- 
rata share  of  these  obligations,  and  all  not  thus  taken  are  to  be 
awarded  to  an  association  or  syndicate  of  the  promoters  of  the  plan, 
by  whom  its  success  is  to  be  guaranteed  by  tne  deposit  of  the  sum 
of  $2,058,000.     .     .     .    The  company  is  to  pay  tne  guarantors  a 
commission  of  five  per  cent  on  the  proceeds  of  the  issue  of  deferred 
income  bonds,  and  the  net  proceeds  of  the  issue  are  to  be  applied 
to  the  payment  of  the  floating  debt." 

The  petition  prayed  for  the  approval  of  this  proposition,  and  for 
leave  to  issue  the  bonds.  It  was  accompanied  by  the  report  of  one 
of  the  special  masters  approving  the  scheme. 

On  Nov.  18, 1880,  the  Court  granted  the  prayer  of  the  petition, 
and  authorized  the  railroad  company  to  accept  the  proposition  of 
guarantee,  and  to  issue  the  bonds.  The  money  accmmg  therefrom 
to  be  paid  to  the  receivers  and  applied  to  the  payment  of  the  float- 
ing debt  and  the  redemption  of  tne  securities  pledged  therefor. 

The  bill  further  set  forth  that  on  Dec.  7,  1880,  the  board  of 
managers  of  the  railroad  company  authorized  the  president  to  issue 
the  deferred  bonds  in  order  to  pay  off  the  floating  indebtedness, 
and  at  the  same  time  resolved  to  issue  in  addition  to  these  bonds 
other  bonds  to  the  amount  of  $150,000,000,  secured  by  a  new  con- 
solidated five  per  cent  funding  mortgage.    These  latter  bonds  were 
to  be  used  to  retire  all  the  outstanding  funded  indebtedness  of  the 
company,  and  were  to  be  divided  into  two  classes,  A  and  B.     Class 
A  were  to  be  either  perpetual  or  50  year  obligations,  with  provision 
for  renewal  at  the  end  of  50  years.     They  were  to  have  priority 
over  class  B,  and  were  to  be  used  in  retiring  the  earlier  obligations 
of  the  company.     The  interest  on  them  was  to  be  cumulative  and 
snbjeet  to  be  collected  by  legal  proceedings  upon  any  default.  Class 
B  were  to  be  perpetual  obligations,  and  were  to  be  used  in  retiring 
the  later  obligations  of  the  company.     The  interest  was  to  be  cu- 
nvulative,  but  no  suit  for  such  interest  could  be  brought  until  three 
years  after  default.     The  bill  set  forth  that  this  scheme  was  sub- 
sequently approved  by  the  receivers,  and  the  president  authorized 
to  carry  it  into  effect.     The  bill  further  alleged  that  subscriptions 
for  the  deferred  bonds  had  been  invited  and  received  from  various 

Crties,  and  that  in  the  prospectus  inviting  these  subscriptions  it 
d  been  stated  that  the  deferred  income  bonds  would  be  irredeem- 

^  It  further  appeared  that  the  only  special  authority  of  the  corpora- 
tiou  defendant  to  sell  bonds  at  a  oiscount  was  contained  in  the  act 
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of  Assembly  of  Pennsylvania,  passed  Febmaiy  18, 1871  (P.  L,  p. 
91),  whereby  it  is  provided: 

^'  Section  2.  That  the  president  and  managers  of  the  Philadel- 
phia and  Beading  E.  R.  Co.  may  .  .  .  secure  such  issues  of 
bonds  as  they  may  deem  advisable  to  make,  bearing  such  rate  of 
interest,  with  or  without  provision  for  the  payment  of  taxes  on  the 
said  bonds,  and  payable  at  such  times  as  the  president  and  mana- 
govs  may  provide,  either  in  United  States  money  or  sterling,  by 
mortgaging  from  time  to  time  the  whole  or  any  part  of  its  rail- 
roads, real  and  personal  estate,  and  corporate  rights,  and  franchisei 
acquired  or  to  be  acquired,  and  may  dispose  oi  the  said  bonds  at 
Bucli  price  and  in  such  manner  as  they  may  determine ;  and  any 
such  mortgage  may,  at  the  option  of  the  said  president  and  diree- 
tors,  be  made  to  secure  bonds  to  be  subsequently  issued,  as  well  as 
those  issued  prior  to  or  contemporaneously  with  the  date  of  the 
said  instrument."  • 

Complainants  alleged  that  both  the  deferred  bond  scheme  and 
the  blanket  mortgage  scheme  were  beyond  the  power  of  the  cor- 
poration, and  prayed  for  an  injunction  to  restrain  respondents  from 
Ciirrying  them  into  effect.  Simultaneously  with  the  filing  of  the 
bill,  complainants,  by  leave  of  the  Court,  intervened  in  the  suit  ia 
which  the  order  allowing  the  issue  of  the  deferred  bonds  had  been 
granted,  and  filed  the  present  petition  for  a  revocation  T)f  that  order. 
.    On  Feb.  14,  1881,  after  a  preliminary  hearing  upon  the  bill  and 

getition,  the  following  opinion  and  decree  was  filed,  McKeiwa5, 
!irc.  J.: 

In  the  matter  of  the  Philadelphia  and  Reading  R.  R.  we  have 
two  applications  before  us.  One  is  a  motion  to  revoke  the  order 
of  Nov.  18,  1880,  and  the  other  is  a  bill  which  seeks  to  restrain  the 
managere  and  officers  of  the  Reading  Railroad  from  carrying  into 
further  execution  what  is  known  as  the  deferred  bond  plan  and  the 
$150,000,000  loan.  As  to  the  first  of  these  motions,  the  circum- 
stances under  which  that  order  was  made  are  well  understood  from 
what  has  heretofore  been  said  by  the  Court.  It  was  made  by  one 
of  the  Judges  of  this  Court  at  Chambers  at  Pittsburg.  The  other 
member  of  this  Court,  as  it  is  now  constituted,  was  not  present  and 
knew  nothing  of  it,  and  is  in  nowise  responsible  in  any  sense  for  the 
order.  It  was  made  by  the  Circuit  Judge  alone,  and  he  alone  is 
responsible  for  it.  A  petition  was  presented  asking  for  this  order, 
in  which  the  receivers  of  this  Court  and  the  Philadelphia  and 
Reading  R.  R.  Co.  united.  It  was  approved  and  recommended 
by  gentlemen  of  the  bar  who  are  eminently  entitled  to  the  con- 
fidence and  respect .  of  the  Court,  and  apparently  all  intercete 
which  could  intervene  were  represented  in  that  application.  I* 
was  referred  to  a  master  appointed  by  this  Court,  in  whose  intelli- 
gence and  uprightness  all  confidence  ought  to  be  placed,  and  hd 
advised  the  allowance  of  the  application  upon  the  ground  chiefly 
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that  the  plan,  proposed  to  be  carried  out  wbb  within  the  chartered 
powers  oi  the  company.    It  was  therefore  approved  and  an  order 
inade  which  is  now  upon  the  record.    That  order,  by  its  natural 
import,  is  an  authorization  hj  the  Court  to  the  Philadelphia  and 
Reading  R.  U.  Co.  to  carry  mto  effect  the  plan  which  is  generally 
described  in  the  petition  and  in  the  order.    But  such  was  not  the 
real  significance  of  the  order.    It  is  now  conceded  that  such  an 
order,  or  an  order  construed  as  I  have  said  this  one  may  be  con- 
strued, i^as  beyond  the  authority  of  this  Court  to  make.    It  was 
therefore  intended  simply  to  allow  the  Philadelphia  and  Reading 
R.  K.  Co.  to  exercise  its  chartered  faculties  without  embarrassment 
from  an  injunction  order  which  was  made  by  this  Court  at  the  time 
the  receivers  were  appointed.    It  is  therefore  clearly  the  duty  of 
the  Court  to  put  that  order  into  such  form  as  will  express  the  in- 
tention  of  the  Court,  and  as  will  properly  exercise  the  power 
which  the  Court  had  in  the  premises.     We  will  now  make  this 
order. 

And  now,  February  14, 1881,  this  motion  having  been  fully  ar- 
giied  by  counsel,  and  duly  considered  by  the  Court,  it  is  now  ordered 
uiat  such  pai"t  of  the  said  order  of  "November  18,  1880,  as  pur- 
ports to  confer  authority  by  this  Court  upon  the  Philadelphia  and 
Reading  Railroad  to  adopt  and  carry  into  effect  the  deferred  bond 
plan,  which  is  generally  described  in  said  order,  be,  and  the  same 
is  hereby  revoked,  and  that  the  said  order  shall  be  construed  and 
taken  only  as  relieving  said  company  from  the  effect  of  the  injunc- 
tion ordered  by  this  Court  when  receivers  of  the  prpperty  oi  the 
said  Company  were  appointed,  by  permitting  it  to  exercise,  upon 
its  own  responsibility,  and  according  to  its  own  legal  discretion, 
such  powers  as  its  charter  conferred  upon  it  in  providing  means 
for  the  payment  of  its  debts  in  the  mode  proposed. 

BuTLEE,  J.,  filed  the  following  concurring  opinion  :  I  desire  to 
add  just  a  word,  and  to  guard  against  any  danger  of  misunderstand- 
ing 1  have  put  it  in  writing.  I  desire  to  say  that  the  conclusion 
jQgt  stated  has  received  the  full  approbation  of  my  judgment,  after 
SQch  careful  examination  and  thought  as  its  importance  demanded. 
From  the  opening  of  the  argument  this  result,  in  its  main  feature, 
seemed  inevitable,  and  yet  1  was  so  impressed  with  the  delicacy  of 
the  case,  and  the  possible  consequences  of  interfering  at  this  time, 
as  to  incline  me  to  listen  with  interest  and  favor  to  everything  that 
cotQd  be  urged  a^inst  it.  I  heard  nothing  however  which  m  my 
judgment  would  justify  a  different  conclusion.  All  questions  other 
than  that  directly  involved  in  the  orders  about  to  be  made,  includ- 
ing, of  course,  the  question  of  power  in  the  corporation  to  do  what 
the  directors  propose,  I  understand  to  be  reserved  for  future  deter- 
mination, as  has  already  been  stated. 

Subsequently  the  cause  was  argued  upon  the  question  as  to  the 
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validity  of  the  schemes  for  the  issue  of  bonds  set  forth  in  the 
bill. 

The  affidavits  read  on  behalf  of  defendants  showed  that  the  com- 
plainants had  been  informed  by  the  president  of  the  defendant 
company  of  the  proposed  issue  of  bonds  some  three  months  before 
the  nling  of  the  bill.  That  on  Dec.  8th,  1880,  the  president  went 
to  London,  to  make  the  necessary  arrangements  for  the  isgne  of 
the  bonds,  and  upon  his  arrival  there  began  to  arrange  for  the 
issue  of  the  same ;  that  in  interviews  witn  the  complainants,  the 
latter  informed  him  that  every  facility  should  be  given  him  to 
successfully  carry  out  the  plan ;  that  while  they  doubted  its  success, 
they  would  be  only  too  glad  if  it  were  successful ;  that  the  com- 
plainants, who  had  been  the  agents  of  the  defendant  company, 
while  unwilling  to  act  as  such  in  bringing  out  the  bonds,  had  ap- 

S roved  of  those  selected  by  the  president ;  that  subsequentlv,  on 
anuary  5th,  1881,  the  prospectus  was  issued  in  London  and  in 
this  country,  inviting  subscriptions,  and  a  copy  sent  to  complain- 
ants, who  replied,  acknowledging  simply  its  receipt ;  that  on  Jan- 
uary 15,  the  subscription  lists  were  closed,  by  which  time  the  bonds 
had  all  been  subscribed  for ;  that  on  January  24,  1881,  allotment 
letters  had  been  issued  in  London  and  in  this  country  to  the  sub- 
scribers ;  that  prior  to  the  issue  of  such  letters,  the  following  cor- 
respondence had  taken  place : 

6  Austin  Fkiaks, 
London,  20th  January,  1881. 
Messrs.  McCalmont  Bros.  &  Co., 

Gentlemen — The  Daily  Nem%  of  this  morning  contains  the 
following  cable  from  New  York:  "Mr.  McCalmont  has  issued  a 
notice  that  the  legality  of  the  Philadelphia  and  Reading  defemed 
bonds  will  be  legally  contested."  As  brokers  for  these  deferred 
bonds,  which  have  been  so  largely  subscribed  for  (fully  $20,500,000 
have  been  taken  by  your  fellow  sliareholders,  holaing  410,000 
shares),  we  think  it  our  duty  to  ask  you  whether  you  have  auliior- 
ized  tne  publication  of  the  notice  above  referred  to. 

We  remain,  gentlemen,  yours  respectfully, 

(Signed)  SATTERTHWAnE  &  Co., 

John  Taylob  &  Co. 

16  Philpot  Lane, 
London,  E.  C,  20th  January,  1881. 

Messrs.  Satterthwaite  &  Co.,  Messrs.  John  Taylor  &  Co.,  6  Austin 
Friars, 
Gentlemen — We  have  your  joint  note  of  this  date,  and  in  re- 
ply beg  to  say  that  we  cannot  be  responsible  for  what  may  appear 
m  the  newspapers.  We  can,  however,  say  this,  that  our  agents  in 
the  United  States  are  acting  under  legal  advice  in  the  steps  they 
are  taking  in  order  to  secure  a  prudent  management  of  the  Phila- 
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delphia  and  Heading  R.  K.,  in  which  we  are  so  largely  interested, 
botn  as  shareholders  and  bondholders. 

We  remain,  gentlemen,  yonr  obedient  servants, 

(Signed)  McCalmont  Bros.  &  Co. 

Eichard  C.  DaJe,  Ashbel  Green,  and  John  0.  Bullitt,  for  com- 
plainants. 

Tfhatever  might  be  the  power  of  the  Board  of  Managers  to 
make  a  new  issue  of  ordinary  stock,  and  even  to  sell  such  stock  at 
as  ruinous  a  Bacritice  as  they  pleased,  there  seems  to  be  no  question 
that  no  such  power  exists  to  make  an  issue  of  stock  with  incidents 
attached  thereto  of  a  different  character  from  ordinary  stock,  un- 
les  such  power  be  expressly  given  by  charter  or  statute.  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  T.  159  ;  Curry  v.  Scott,  54  Pa.  St. 
270;  Field  on  Corporations,  §  121. 

The  only  act  nnaer  which  this  corporation  could  claim  to  sell 
t\i®e  bonds  is  the  Act  of  Feb.  18, 1871.  But  these  so-called  bonds 
are  not  properly  bonds,  as  spoken  of  by  the  said  act.  Blackstone, 
Vol.  II.  p.  340 ;  Bouvier's  Law  Dictionary,  title  Bond. 

They  lack  the  essential  element  of  being  instruments  for  the 
payment  of  a  sum  certain  at  a  day  appointed.  Nor  is  the  scheme 
valid  as  an  issne  of  stock,  since  a  board  of  managere  has  no  power 
to  sell  the  stock  of  a  corporation  for  less  than  its  par  value.  Such 
an  act  is  fraudulent  both  as  to  creditors  and  stockholders.  Sturges 
V.  Stetson,  1  Biss.  249 ;  Fosdick  v.  Sturges,  1  Biss.  255  ;  Mann  v. 
Cooke,  20  Conn.  179 ;  Fisk  v.  K.  E.  Co.,  53  Barb.  513 ;  Upton  v. 
Tribilcock,  1  Otto,  45  ;  2  Kedfield  on  Railways,  444. 

Courts  of  equity  have  a  jurisdiction  over  corporations,  at  the  in- 
stance of  one  or  more  of  their  members,  to  apply  preventive  rem- 
edies by  injunction,  to  restrain  those  who  administer  them  from 
doing  acts  which  would  amount  to  a  violation  of  charters,  etc. 
Cunliff  V,  Manchester  and  Bolton  Canal  Co.,  2  Euss.  &  Mylne,  Ct. 
4S0,  n.;  Ware  v.  Grand  Junction  Water  Co.,  2  Euss.  &  Mylne, 
p;  Bagshaw  V.  Eastern  Counties  Ry.  Co.,  7  Hare,  Ch.  R.  114; 
Salomons  v.  Lanig,  14  Jurist,  279,  Dec.  1850 ;  Wright  v.  Oroville 
Mfg.  Co.,  40  Cal.  20 ;  March  v.  Eastern  Ry.  Co.,  40  N.  H.  548 ; 
fleath  V.  Erie  Ry.  Co.,  8  Blatch.  347 ;  Pond  v.  Vermont  Valley 
^  R.  Co.,  12  Blatch.  280 ;  Manderson  v.  Bank,  4  Casey,  379. 

John  6.  Johnson  and  James  E.  Gowen,  contra. 

"  hile  the  jurisdiction  of  equity  to  enjoin  any  unauthorized  de- 
P^nrefrom  the  original  objects  of  an  incorporation  is  unques- 
noued,  a  stockholder  invoking  the  aid  of  the  Court  by  injunction 
in  such  a  case  must  show  {)romptness  and  diligence  in  the  assertion 
^*  m%  rights,  and  if  he  waits  until  large  sums  of  money  have  been 
expended,  and  great  public  interests  created,  he  will  not  be  allowed 
^  enjoin.    High  on  Injunctions,  §  768 ;  Graham  v.  Birkenhead, 
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etc,  Ey.  Co.,  2  McN.  &  G.  146 ;  Great  Western  Ry.  Co.  f>.  Ox- 
ford Ry.  Co.,  3  DeG.  M.  &  G.  341 ;  Samuel  v.  HoUaday,  1  Wod- 
worth  C.  C.  Rep.  400. 

A  preliminary  injanction  cannot  be  granted  when  the  act  eonght 
to  be  restrained  has  been  already  done.  Salisbury  'V.  The  Metro- 
politan Ry.  Co.,  39  L.  J.  Ch.  429 ;  Camblos  v.  Phila.  and  Reading 
K.  R.  Co.,  9  Phila.  411 ;  Lehigh  Coal  and  Nav.  Co.  v,  Lehigh 
Valley  R.  R.  Co.,  referred  to  in  Andenreid  v.  Phila.  and  Reading 
R.  R.  Co.,  68  Pa.  St.  376 ;  Washington  University  «?.  Green,  1 
Md.  Ch.  97;  New  York  Printing  and  Dyeing  Est.  ^^  Fitch,  1 
Paige,  97 ;  Bosley  v.  Susquehanna  Canal,  3  Bland,  65  ;  Attorney- 
General  V.  New  Jersey  R.  R.  Co.,  2  H.  W.  Green,  Ch.  R.  136 ; 
Attorney-General  v.  City  of  Paterson,  1  Stockton,  624. 

When  the  bill  in  the  present  case  was  filed,  the  contracts,  the 
making  of  which  was  sought  to  be  thereby  enjoined,  had  been 
already  completely  made  with  some  nineteen  hundred  diflEerent 
persons,  by  their  acceptance  of  the  offer  contained  in  the  pros- 
pectus. County  of  Moultrie  v.  Rockingham  Ten-cent  Savings 
Bank,  2  Otto,  631. 

The  contracts  having  been  completed,  no  decree  can  be  made  in 
a  proceeding  to  which  the  subscribers  are  not  parties.  Story's 
Equity  PI.  §  76,  a ;  Mallow  v,  Hinde,  12  Wheaton,  193  ;  Marsh  v. 
Burroughs,  1  Wood's  C.  C.  Rep.  468 ;  Carlisle  v.  South  Easteni 
Ry.  Co.,  1  McNaughton  &  Gordon,  689 ;  Fawcett  v.  Laurie,  1 
Drewry  &  Smale,  192. 

A  court  of  equity  cannot  interpose  at  the  instance  of  a  stock- 
holder and  assume  to  interfere  with  the  control  of  the  company 
by  the  directors,  where  it  is  not  shown  that  their  acts  are  ultra 
vires  or  fraudulent.  Forbes  v.  R.  R.  Co.,  2  Wood's  C.  C.  Rep. 
331 ;  Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  of  L.  C^ 
719  ;  Field  on  Corporations,  §  397 ;  Green's  Brice's  Ultra  Vires, 
p.  614,  n.  a ;  High  on  Injunctions,  §  761. 

The  bonds  to  be  issued  are  within  the  power  of  the  company, 
and  therefore  within  the  power  of  the  managers,  since  all  tl'C 
powers  of  the  company  are  by  the  charter  and  by-laws  vested  in 
the  managers.  The  Insurance  Bank  of  Columbus  v.  Bank  of  TJ.  S., 
4  Clark,  125;  Green's  Brice's  Ultra  Vires,  227,  229,  467,  n.  a; 
Spain  V.  Hamilton's  Admr.,  1  Wall.  626 ;  Lloyd  v.  Scott,  4  Petera, 
205. 

This  is  not  an  issue  of  stock.  If  the  bonds  were  redeemable  at 
any  future  time,  no  matter  how  remote,  it  could  not  be  contended 
for  an  instant  that  the  mere  agreement  that  the  interest  was  de- 
pendent upon  and  payable  out  of  profits  constituted  the  holder  a 
stockholder.  Practically,  there  is  no  difference  whatever  between 
an  irredeemable  bond  and  one  payable  a  hundred  years  off.  It 
being  admitted  that  the  payment  of  interest  out  of  profits  does 
not  make  the  holder  a  stoclmolder^  what  is  there  in  the  fact  tliat 
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the  bonds  are  irredeemable  to  constitute  him  one  ?  The  two  most 
vital  and  indeed  the  distinguishing  characteristics  of  stock  arc 
wanting  in  this  case^  viz.:  the  right  to  control  the  company's  affairs, 
and  a  right  to  share  in  the  property  of  the  company  in  case  of  a 
sale  and  a  balance  remaining  after  payment  of  debts. 

McKeiotak,  C.  J. — ^The  present  proceeding  is  twofold ;  first,  to 
obtain  a  rescission  of  an  order  made  November  18,  1880,  by  one 
of  the  judges  of  this  Court  at  Chambers,  touching  the  issue  by 
the  Philadelphia  and  Eeading  E.  R.  Co.  of  $34,000,000  of  "  de- 
ferred bonds ;"  and  second,  to  enjoin  the  issue  of  such  bonds. 

Whatever  may  be  the  literal  import  of  the  order  of  November 
18, 1880,  only  tne  significance  and  effect  of  an  order  by  consent 
can  be  given  to  it.     Thepetition  for  it  was  referred  to  one  of  the 
maBters  in  the  cause.    His  report  was  favorable ;  all  classes  of  in- 
terest supposed  to  be  affected  by  it  were  apparently  represented 
and  concurringjand  it  was,  therefore,  made  without  argument  and 
as  of  course.     \Vhen  it  was  afterwards  challenged  by  the  complain- 
ants here,  the  circumstances  under  which  it  was  made  were  fully 
explained,  and  its  phraseology  was  so  changed  as  to  exclude  any 
inference  of  authoritative  sanction  of  the  plan  referred  to.     The 
petition  for  the  revocation  of  the  order  must  then  stand  upon  the 
eaine  footing  as  to  merit  with  the  motion  for  the  injunction. 

The  deferred  bond  plan  is  challenged,  for  the  vital  reason  that 

the  corporation  is  legally  incompetent  to  institute  it.     It  is  notably 

peculiar  in  its  features.     It  is  a  proposition  by  the  corporation  that 

the  stock  and  bondholders  shall  subscribe  and  pay  ratably  over 

$10,000,000,  to  be  used  in  extinguishing  the  floating  debt  of  the 

corporation ;  that  to  each  subscriber  shall  be  issued  a  writing,  the 

form  of  which  is  yet  undetermined,  entitling  him  to  receive  six 

per  cent  on  the  sum  of  $50  for  each  $15  paid  by  him,  out  of  the 

net  earnings  of  the  corporation,  after  paying  all  fixed  charges  and 

a  dividend  of  six  per  cent  upon  the  common  shares,  and  that  for 

further  interest  these  subscriptions  will  rank  pari  passu  with  the 

common  shares.     Is  this  proposition  then  authorized  by  the  charter 

rf  the  corporation  ? 

The  pnnciple  by  which  we  must  be  guided  in  answering  this 

JTi^tion  has  been  so  often  the  subject  of  judicial  recognition  that 

It  has  grown  into  an  axiom  of  construction.     It  is  this :  that  the 

exercise  of  powers  which  are  not  conferred  upon  a  corporation  by 

express  concession  or  clear  implication  must  be  taken  as  denied  to 

itn.  ^*  ^®  ^^®  comprehensively  stated  by  Mr.  Justice  Miller,  in 

aomas  et  al.  v.  The  West  Jersey  R  R  Co.  (11  Otto,  82) :  "  We 

^e  the  ^neral  doctrine  to  be  in  this  country,  though  there  may 

"^  exceptional  cases  and  some  authorities  to  the  contrary,  that  the 

powers  of  corporations  organized  under  legislative  statutes   are 

«Mia,  and  such  only,  as  those  statutes  confer.    Conceding  the  rule 
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applicable  to  all  statutes,  that  what  is  fairly  implied  is  ss  much 
granted  as  what  is  expressed,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and  that  the  enumeration  of 
these  powers  implies  the  exclusion  of  all  others." 

Whatever  power  the  defendant  has  in  the  premises  can  only  be 
found  in  its  general  authority  to  borrow  money.  Neither  in  the 
charter  of  the  defendant,  nor  in  the  special  act  which  authorizes  it 
to  sell  bonds  which  it  may  issue  below  par,  is  anything  contained 
to  legalize  the  contested  proposition,  unless  it  can  be  put  on  tlie 
footing  of  a  loan.  Has  it  tnen  this  character  ?  I  think  plainly 
not.  It  does  not  propose  to  create  the  relation  of  debtor  and  cred- 
itor between  the  aefendant  and  the  subscribers.  The  money  ob- 
tained by  the  defendant  could  not  be  regarded  as  borrowed,  because 
that  implies  reimbursement,  and  it  is  not  demandable  by  the  sub- 
scribers or  payable  by  the  defendant.  It  has  not  the  essential  and 
distinguishing  qualities  of  a  loan.  It  contemplates  a  stipulation 
that  the  subscribers,  in  consideration  of  the  sums  paid — not  lent — 
by  tliem,  shall  be  entitled  to  receive,  in  a  remote  and  uncertain 
contingency,  a  portion  of  the  defendant's  earnings,  to  be  measured 
by  a  certain  rate  per  cent  upon  three  times  the  sums  paid  by  them, 
and  after  that  shall  participate  with  the  common  shareholders  in 
the  division  of  the  residuary  earnings.  By  what  allowable  defini- 
tion of  a  loan  or  borrowing  sucli  a  transaction  can  be  embraced  I 
am  at  a  loss  to  conceive.  Nor  will  the  fact  that  it  is  to  be  evi- 
denced by  the  sealed  writing  of  the  defendant  change  its  inherent 
character  and  bring  it  within  the  range  of  a  power  to  which  it  is 
not  otherwise  referable. 

In  one  respect,  and  in  one  only,  does  the  plan  proposed  resemble 
a  loan,  and  that  is  in  the  result  to  be  attained.  They  are  both  ex- 
pedients for  raising  money,  but  the  method  of  accomplishing^  this 
result  is  of  the  essence  of  the  power  of  the  corporation,  if  its 
employment  has  not  explicit  legal  sanction  it  cannot  be  made 
available.  If  the  defendant  were  offered  a  rental  for  its  property 
amply  suflScient  to  relieve  it  from  the  burden  of  embarrassment 
witli  which  it  is  now  struggling,  unless  it  could  show  that  its  legis- 
lative creator  had  endowed  it  with  a  right  to  make  a  lease,  it  could 
not  accept  such  relief.  (Thomas  v.  West  Jersey  R.  R.  Co.,  ante.) 
And,  altnough  it  has  power  to  acquire  real  estate  for  all  necessary 
corporate  purposes,  no  one  would  maintain  that  it  could  lawfully 
enter  into  a  contract  for  the  purchase  of  real  estate  merely  to  resell 
and  thereby  realize  large  gains.  Authority  to  raise  money  by  bor- 
rowing does  not  imply  the  use  of  another  and  different  method  of 
raising  it,  however  well  adapted  to  the  end  it  may  be.  Even  in 
the  prospectus  issued  by  the  president  of  the  defendant  (Exhibit 
I.)  the  proposed  issue  of  "  deferred  bonds"  is  not  in  any  aspect 
treated  as  a  loan,  and  the  system  is  correctly  stated  to  be  new  in 
the  United  States,  and  to  have  been  frequently  adopted  in  Great 
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Britain  with  great  benefit  to  the  companies  and  to  enbscribers. 
But  we  know  that  in  Great  Britain  this  "  system"  is  expressly  au- 
thorized by  statute,  and  hence  it  may  be  assumed  that  such  legisla- 
tion was  deemed  necessary  to  legalize  a  resort  to  it.  Is  not  this 
suggestive  of  the  inference  that,  although  it  has  been  proved  to  be 
of  great  benefit  in  Great  Britain,  it  is  "  new"  in  this  country, 
because  it  has  been  regarded  as  without  necessary  legislative  au- 
tborization  t 

I  am,  therefore,  of  opinion  that  the  issue  of  "  deferred  bonds," 
as  proposed,  is  without  warrant  of  law,  and  that  the  order  of  No- 
vember 18,  1880,  ought  to  be  revoked  and  a  preliminaiy  injunction 
granted,  and  it  is  so  ordered. 

Concurring  opinion  by  Butler,  D.  J. 

1  propose  to  consider  one  only  of  the  several  aspects  in  which 
this  case  has  been  presented.     Are  the  contemplated  acts  charged 
in  the  bill  ultra  vires — ^in  other  words,  have  the  defendants  lawful 
authority  to  do  what  is  proposed  by  the  "  deferred  bond  scheme"  ? 
As  described  in  the  president's  "plan  for  financial  reorganization," 
in  the  directors  and  receivers'  petition  to  the  Court,  of  Novem- 
ber, 1880,  and  in  the  prospectus  subsequently  issued,  and  as  illus- 
trated by  the  sample  before  us  of  certitcate  or  bond  to  be  deliv- 
ered to  subscribers,  it  proposes  an  issue  of  $34,300,000  irredeem- 
able income  bonds  of  $50  each,  at  the  price  of  $15  per  bond,  with 
interest  at  the  rate  of  six  per  cent  on  the  face  value,  payable  an- 
nnally  out  of  such  surplus  earnings  as  may  remain  after  aefraying 
expenses  and  affording  dividends  of  six  per  cent  to  the  common 
8t<>ekholders,  with  a  right  to  share  equally  with  such  stockholders 
any  balance  that  may  remain  after  six  per  cent  is  thus  paid.     In 
the  language  of  the  president's  London  address,  of  December  23, 
1^0,  it  proposes  to  give  "  to  every  one  who  will  pay  $15  an  obli- 
gation for  the  nominal  value  of  $50,  which  is  never  to  mature — 
^th  no  liability  on  the  company's  part  to  pay  the  principal,  and 
^'hich  shall  entitle  the  holder,  after  the  common  shares  have  had 
a  dividend  of  six  per  cent,  to  all  that  is  earned  up  to  six  per 
cent,  and  thereafter  to  a  further  dividend  pari  passu  with  the  com- 
nion  shares." 

That  the  defendants  have  power  to  borrow  money  is  not  ques- 
tioned, and  could  not  be.  The  plaintiffs  assert,  however,  that  tliis 
^s  not  a  proposition  to  borrow  money,  but  a  scheme  to  sell  stock, 
Ihe  defendwits  claim  that  it  is  strictly  a  piK)position  to  borrow — 
^needing  that,  if  it  is  not,  but  virtually  is  to  sell  stock,  they  have 
Do  lawful  authority  to  carry  it  out.  Thus  a  vital  issue  of  law  is 
Sflarply  defined  and  presented.  It  is  one  that  neither  requires 
^OT  admits  of  extended  discussion.  Every  admissible  definition 
^t  the  term  borrow  or  loan,  as  applied  to  money  and  commercial 
lil^^vaactionB,  embraces  an  obligation  to  return  the  property  bor- 
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rowed.  A  loan  of  money  is  universaUj  understood  to  be  the  de- 
livery of  a  certain  sum  to  another,  on  contract  for  its  return,  gen- 
erally with  interest,  as  compensation  for  its  detention  and  use.  To 
call  the  payment  of  money  to  another,  who  is  to  receive  and  per- 
manently retain  it  as  his  own,  in  consideration  for  an  annual  benefit 
or  profit,  a  loan  would  seem  to  be  a  plain  misuse  of  language. 

There  is  no  such  thin^  known  to  commerce  or  transactions  in 
money  as  an  irredeemable  loan  in  the  sense  here  involved.  Gov- 
ernments have  issued  obligations  without  provision  or  stipulation 
for  repayment  of  the  principal  borrowed  ;  but  such  obligations  are 
redeemable  at  pleasure.  Eunning,  however,  for  an  indeiinite  time, 
with  no  power  in  the  holder  to  exact  payment,  they  have  come  to 
be  regarded  as  irredeemable,  and  an  investment  in  them  is,  there- 
fore, treated  and  described  not  as  a  loan,  but  as  the  purchase  of  an 
annuity  or  stock.  Aside,  however,  from  the  abstract  considera- 
tions involved  in  defining  the  term  borrow  or  loan,  the  corporate 
powers  of  the  defendants  to  borrow  money  must  be  held  to  apply 
only  to  such  methods  of  borrowing  as  lall  within  the  ordinary 
sense  of  the  term — as  understood  by  the  community  and  illustrated 
in  commercial  transactions.  Applying  this  test  to  the  proposition 
here  under  consideration,  it  becomes  plain  that  the  transaction 
contemplated  is  not  a  loan.  The  certificate  proposed  to  be  issued 
would  vest  in  the  owner  a  joint  interest  with  the  common  stock- 
holder in  the  capital  or  property  of  the  corporation,  an  interest 
purchased  with  his  money,  the  earnings  of  which  would  be  paid 
to  him  in  dividends. 

In  every  essential  respect,  therefore,  he  would  be  a  stockholder. 
The  circumstance  that  he  could  not  vote  for  directors  would  not 
change  the  character  of  his  interest  or  the  nature  of  his  relation  to 
the  company  and  its  property.  His  situation  would  be  similar  to 
that  of  a  silent  partner  m  a  commercial  firm.  The  proposition, 
therefore,  is  for  the  sale  of  interests  in  the  capital  of  the  corpora- 
tion— a  sale  of  shares,  shorn  of  the  privilege  of  voting,  with  the 
right  to  dividends  regulated  by  contract.  It  would  seem  that  the 
defendants  contemplated,  in  the  beginning,  a  sale  of  stock  iii  the 
usual  form,  calling  the  transaction  by  its  proper  name.  Testimony 
taken  by  the  master  tends  to  show  tnis.  The  absence  of  power  to 
make  such  sale,  and  the  apparent  impossibility  of  borrowing  money 
at  the  usual  rates  and  by  the  usual  methods,  and  the  obstacles  in- 
terposed by  usury  laws,  doubtless  led  to  the  change  of  plan,  which, 
however,  is  little,  if  anything,  more  than  a  change  in  name. 

The  original  thought  and  purpose  have  so  far  remained  in  the 
minds  of  the  projectors,  that  the  annual  payments  contemplated 
are  still  called  "  dividends,"  as  appears  by  the  "  plan  for  reorgan- 
ization," the  directors'  petition  to  Court,  the  "  prospectus,"  and 
the  president's  London  address,  while  the  scheme  itseli  is  described 
by  them  as  ^^  an  issue  of  stock/'  and  called  such  in  the  circular 
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{known  as  Exhibit  K),  wherein  it  is  said,  this  "  issue  of  stock,  with 
such  prospects,  at  $30  per  $100,  ought  to  produce  a  large  bonus  to 
such  shai'eholders  as  may  desire  to  sell  their  allotments,  as  its  pros- 
pect of  dividends  is  much  better  than  those  of  many  existing 
stocks  standing  at  a  higher  price." 

The  English  precedents  which  appear  to  have  suggested  tliis 
scheme,  were,  so  far  as  we  have  been  referred  to  them,  all  sales  of 
stock  in  the  nsnal  form.     In  his  London  address  the  president 
said :  "  This  scheme  is  not  a  new  one.     Other  companies  in  Eng- 
land have   adopted  this  plan  before.      Within  the  last  five  or 
six  years,  according  to  a  statement  furnished  me,  the  London, 
liriojiton,  and  Southeast  Ey.  issued  £1,500,000  worth  of  ordinary 
stock  at  45  per  cent  of  its  par  value.     The  Grand  Trunk  Ry. 
of  Canada  issued  £7,500,000  of  ordinary  stock  at  £22  8s.     I  am 
told  that   the    Manchester,  Sheffield,  and   Lincolnshire   Co.   has 
issued  £1,100,000  of  ordinary  stock  at  50  per  cent,  and  therefore 
we  are  not  the  first  company  to  adopt  a  new  scheme,  which  has 
been  heralded  by  a  good  many  people  with  a  vast  amount  of  ridi- 
cole." 

Thus  it  appears  by  the  statements  of  the  president  not  only  that 

the  English  precedents  were  issues  of  ordinary  stock,  but  also  tliat 

he  reg^B  tnis  scheme  as  precisely  the  same.     The  unfortunate 

distinction,  however,  between  it  and  the  precedents  is,  that  thev 

were  authorized  by  statute,  while  it  is  not.     The  26tli  and  27th 

Victoria,  of  July,  1863,  known  as  "  The  Companies'  Clauses  Act," 

provides  not  only  for  the  issue  of  ordinary  stock  or  shares  at  less 

than  the  par  value,  by  railway  companies  chartered  in  pursuance 

of  or  conformity  witn  it,  but  also  for  an  increase  of  the  capital  by 

an  issue  of  what  is  called  debenture  stock.     That  the  defendants 

have  no  authority  to  issue  stock  for  the  purposes  Involved  in  the 

ficheme  under  consideration,  is  not  only  clear  on  examination  of 

the  charter,  and  subsequent  statutes  relating  to  the  subjects,  but  is 

^7  conceded  by  their  counsel.     The  proposed  mortgage  for 

$150,000,000  being  liable  to  the  same  objection  as  respects  a  part 

o{  the  bonds  proposed  to  be  secured  thereby,  no  further  reference 

to  it  is  necessary. 

Subsequently,  in  accordance  with  these  opinions,  the  Court  en- 
tered decrees  enjoining  the  defendants  from  carrying  out  either 
wie  deferred  bond  scheme  or  the  blanket  mortgage  scheme,  as  set 
lorth  in  the  petition  aad  bill. 

"^'priucipal  case  is  one  which  has  attracted  great  attention  by  readon  of 
we  njagnitude  of  the  interests  involved.  The  question  at  issue  is,  however, 
^the  solution  of  which  depends  rather  on  the  construction  of  the  chartered 
r^JJJw  ol  the  corporation  than  on  the  general  principles  of  law. 
.  ^M^rinciple  that  a  corporation  has  only  such  powers  as  are  expressly  or 
ffi  ^y  conferred  upon  it  by  its  charter  is  now  generally  admitted  to  be  a 
™w«mental  mazim  of  corporation  law.    In  the  words  of  Air.  Justice  Miller, 
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on  delivering  the  opinions  of  the  Supreme  Court  of  the  United  States,  in  t 
late  important  and  interesting  case : 

**  We  take  the  general  rule  to  be  in  this  country,  though  there  majbe 
exceptional  cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such  and  such  only  u 
those  statutes  ponfer."  (Thomas  «.  Railroad  Co.  11  Otto,  82 ;  East  Anglian 
Ry's.  Co.  V,  Eastern  Co's.  Ry.  Co.  11  C.  B.,  775;  Eastern  Counties  Rj.  Co, 
V,  Hawks,  5  H.  L.  Cas.,  331;  McGregor*.  D.  &  D.  Ry.  Co.  22  L.  S*  (X.  S.) 
&  B.,  69;  L.  R.,  9  Esch.,  224.)  Instances  of  the  application  of  this  mle  are 
found  in  those  authorities  which  hold  that  a  corporation  cannot  without 
special  charter  authority  issue  preferred  stock.  (Greenes  Brice^s  Ultra  Mrea, 
145;  in  re  National  Patent  Steam  Fuel  Co.  ex  parte  Worth,  4  Drew,  529; 
Button  V.  Scarborough  Cliff  Hotel  Co.  2  Dr.  &  Sm.,  521;  Field  on  Corp., 
§  121.)  Others  are  found  in  the  cases  cited  by  complainants,  which  holdthtt 
ttie  directors  of  a  company  have  no  right  to  dispose  of  the  shares  at  leas  than 
the  par  value. 

It  is  evidently  in  pursuance  of  this  principle  and  solely  in  pursuance  of  it 
that  the  action  of  the  court  was  framed  in  the  principal  case.  Holding  as  it 
did  that  no  express  authority  to  issue  such  bonds  or  to  execute  such  a  mort- 
gage as  was  proposed  was  reposed  in  the  corporation,  there  was  no  alternative 
but  to  interpose  by  injunction.  That  the  powers  of  the  court  were  ample  ro 
warrant  sucn  interference  is  established  by  a  cloud  of  authorities. 

E({uity  will  interpose  to  prevent  a  board  of  directors  from  misapplying  the 
funds  of  a  corporation.  Eean  t>,  Johnson,  1  Stockt.,  401 ;  Simpson  v.  West- 
minster Palace  Hotel  Co.  8  H.  &  L.  Cas.,  717;  Ernest  v.  NichoUs,  6  Id., 
401;  Dodge  c.  Woolsey,  18  How.  (V.  8.),  331;  Davenport ».  Down,  18  Wall., 
626;  Hersey  t>.  Veazie,  24  Me.,  9;  Smith  v.  Hurd,  12  Mete.,'  371;  Allen  e. 
Curtis,  26  Com.,  456;  Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.,  513;  March  ». 
Eastern  R.  R.  Co.,  40  N.  H.,  548;  Same  v.  Same,  43  N.  H.,  515;  Laum&n 
V.  Lebanon,  30  Pa.  St.,  46;  Samuel  t?.  Holladay,  1  Woolw.  400;  Heath  v, 
Erie  R.  R.  Co.  8  Blatch,  847;  Brewer,  etc.,  v.  Proprietors,  104  Mass.,  878; 
Brown  «.  Vandyke,  4  Halston,  795;  Butts  f.  Woods,  88  Barb.,  181;  S.  (X, 
87  N.  Y.,  317;  Green's  Brice's  Ultra  Vires,  183. 

And  the  courts  have  gone  much  further  than  this.  "  It  may  be  asserted  as 
a  general  rule  that  courts  of  equity  will  enjoin  on  behalf  of  the  stockholders 
of  an  incorporated  company  any  impropir  alienation  or  disposition  of  the 
corporate  property  for  other  than  corporate  purposes,  and  will  restrain  the 
commission  of  acts  which  are  contrary  to  law  and  tend  to  the  destructioD  of 
the  franchises,  as  well  as  the  improper  management  of  the  business  of  the 
company  or  a  wrongful  diversion  of  its  funds."  High  on  Injunctions,  |  767; 
Manderson  v.  Commercial  Bank,  28  Pa.  St.,  379;  Sears  v.  Hotchkiss,  ^ 
Conn.,  171;  Bagshaw  «.  Eastern,  etc.,  Ry.  Co.,  7  Hare,  114;  Coleman  c. 
Same,  10  Beav.,  1;  Giflford  v.  N.  J.,  etc.,  2  Stockt,  171;  Simpson  t?.  West- 
minster, etc.,  8  H.  L.  Cas.,  317;  Bissell «.  The  Michigan,  etc.,  R  R.  Ca, 
22  N.  Y.,  258;  Pisk  v.  Chicago,  R  I.  and  P.  R  R  Co.,  53  Barb.,  513. 

The  same  principle  applies  wherever  the  directors  threaten  to  perform 
acts  or  to  enter  into  contracts  which  are  clearly  ultra  vires.  Balfour  t. 
Ernest,  5  C.  B.  (N.  8.),  601;  Zabriskie  v,  Hackensack,  etc.,  R  R  Co.,  3  Id. 
178;  Black  v.  Delaware,  etc.,  R  R  Co.,  7  C.  E.  Green,  130;  Kean  v.  John- 
son, 1  Stockt.  Ch.,  401;  Bliss  t>.  Anderson,  31  Ala.  (N.  S.),  613;  Belmont «. 
Erie  R  R  Co.,  52  Barb.,  637;  Memphis  «.  Dean,  8  Wall.,  64;  Zabriskie r. 
Cleveland,  etc.,  R  R  Co.,  23  How.,  881;  Attorney  Gen»l  u.  Eastlake,  11 
Hare,  205. 

And  the  relief  which  the  court  affords  in  these  cases  will  be  granted  on  the 
application  of  a  single  stockholder,  his  interest  being  clearly  sufficient  to 
give  him  a  standing  in  court. 

The  point  taken  by  the  defendants  that  the  injunction  could  not  issue 
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becftuse  the  act  sought  to  be  restrained  had  been  already  done  was  clearly 
without  force.     This  principle  is  only  applicable  where  the  contract  the 
fullilment  of  which  it  is  sought  to  enjoin  is  already  completely  executed. 
Thus  in  the  case  of  Menard  «.  Hood,  68  111.,  121,  where  an  application  was 
voaAe  to  restrain  a  county  from  isauing  and  a  company  from  receiving  certain 
county  bonds,  the  issuing  of  which  was  alleged  to  be  ultra  vires  the  county, 
ao  injunction  was  refused  because  it  appeared  that  the  bonds  had  been 
already  issued  and  received.      To  the  same  effect  see,  The  People,  ex  rel.  o. 
Clark,  70  N.  Y.,  618;  Owen  9.  Ford,   49  Mo.,  436;   Chesapeake  and  Ohio 
R.  R.  Co.  9.   Fatten,  6  West  Vs.,  234;  High  on  Inj.,  |  28.     In  the  present 
case,  the  circumstances  were  very  different.     The  agreement  to  issue  the 
bonds  and  execute  the  mortga^  was  as  yet  executory.     Being  as  was  alleged 
ultra  vires,  the  agreement  in  its  executory  state  was  not  binding  on  the  cor- 
poration. The  final  acts  to  consummate  the  contract,  the  issuing  of  the  bonds 
and  execution  of  the  mortgage  were  yet  to  be  performed.      These  were 
therefore  properly  enjoined.    Had  they  not  been  and  had  the  contract  been 
thus  finally  consummated,   the  corporation  obtaining  the  advantage  thereof, 
there  can  be  little  doubt  but  that  in  accordance  with  the  current  of  Ameri- 
can authority  the  bonds  would  have  been  held  binding  on  the  corporation 
notwithstanding  their  ultra  vires  character. 


Taylor 

V. 

PhhiAdelphia  and  Readino  E.  R.  Co. 

{Adoan^  Gate,  U.  8,  0,  0,  JPennst/hania,     Oct.  19,  1881.) 

Where  the  net  earnings  of  a  railroad  company  which  is  under  a  receivership 
are  sufficient  to  purchase  necessary  rolling  stock  and  equipments,  they 
should  be  so  applied,  and  the  Receivers  will  not  be  authorized  to  create 
a  loan  secured  by  a  car  trust  for  their  purchase,  merely  in  order  to  allow 
the  earnings  of  the  road  to  'be  applied  to  the  interest  due  the  bond- 
holders. 

Whether  it^  is  within  the  scope  of  the  Court's  duty  to  grant  to  the  Receivers 
uithoiity  to  create  such  car  trust,  dubitatur. 

ScR  petition  of  Receivers  for  authority  to  create  a  car  trust. 
The  petition  set  forth,  inter  alia,  that  the  rolling  stock  of  the 
Philadelphia  and  Reading  R.  R.  Co.,  which  passed  to  the  Receivers 
at  the  time  of  their  appointment,  was  not  sulficient  to  transact  the 
increased  business  of  tlie  road  and  its  leased  lines.     That  in  order 
to  keep  the  road  in  a  proper  condition  of  eiBciency,  the  Reeeiv- 
^t6  haa  found  it  necessary  in  addition  to  the  renewing  and  repair- 
ing the  rolling  stock,  and  keeping  it  up  to  its  former  carrying 
ca(W5ity,  to  construct  additional  cars  at  the  cost  of  over  $50,000 
aaid  engines  costing  over  $125,000,  and  in  addition  to  order  to  be 
omit  cars  and  engines  to  the  value  of  over  $975,000,  amounting  in 
ri?  ^P^ardfl  of  one  million  of  dollars. 

mt  while  such  additional  equipment  was  absolutely  essential 
wltepxop^r  operation  of  the  road,  the  Receivers  considered  it  unfair 
Md  disadvantageous  to  the  creditors  of  the  company  to  pay  for 
8  A.  &  E.  R  Cob.— 12 
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said  equipments  from  the  current  earnings  of  the  road,  as  it  would 
deprive  the  bondholders  and  other  creditors  of  the  usual  source  of 
revenue  for  the  payment  of  their  income. 

That  the  petitioners  believe  that  the  best  interests  of  the  creditois 
of  the  company  demanded  that  the  said  additional  equipment 
should  be  proviaed  for  by  the  creation  of  a  car  trust  of  a  million 
of  dollars,  for  which  a  loan  should  be  created  by  certain  trustees, 
in  whom  the  title  to  the  said  rolling  stock  should  be  vested,  and 
who  should  lease  the  same  to  the  receivers,  and  upon  the  termina- 
tion of  the  receivership  to  the  company,  upon  such  terms  and  con- 
ditions, that  the  annual  rental  should  equal  and  be  devoted  to  the 
payment  of  the  interest  upon  the  loan,  and  that  $50,000  of  the 
loan  should  be  paid  by  the  lessees  every  six  months  after  the  lease 
went  into  operation  for  ten  vears  or  until  the  whole  should  be  paid 
oflF,  when  the  property  should  be  i^econveyed  to  the  companv,  and 
further  that  all  expenses  of  the  trust  and  any  taxes  imposed  upon 
the  loan  or  dividends  thereon  should  be  paid  by  the  lessees. 

The  petition  further  averred  that  the  petitioners  were  satisfied 
that  sucn  a  loan  could  be  negotiated  at  par,  and  perhaps  at  a  pre- 
mium, and  would  be  advantageous  as  well  to  the  company  as  to 
its  creditors,  and  prayed  for  an  order  authorizing  the  Receivere  to 
execute  the  pix>posed  conveyance  to  the  trustees,  and  the  lease 
from  them,  and  to  carry  into  effect  the  scheme  provided  for. 

The  form  of  agreement  vesting  title  to  the  rolling  stock  in  the 
trustees  selected  to  create  the  loan,  and  the  lease  of  the  road  to  the 
Receivers  and  company,  containing  at  length  the  provisions  which 
are  in  substance  above  stated  were  annex^  as  exliibits  to  the  peti- 
tion. 

The  petition  was  referred  to  the  Special  Master,  George  M. 
Dallas,  Esq.  Testimony  was  offered  before  him  in  support  of  tl^e 
petition,  and  he  reported  in  favor  of  granting  the  prayer  thereof, 
saying  that  the  evidence  satisfied  him  that  tne  present  supply  of 
rolling  stock  was  inadequate  for  the  business  of  the  company,  and 
that  the  proposed  increase  of  equipment  was  necessary  to  the 
proper  operation  of  the  road  by  the  Keceivers.  That  it  would  not 
be  lair  or  advantageous  to  the  creditors  of  the  company  to  pay  for 
the  necessary  additional  equipment  out  of  the  cun'ent  earnings  of 
the  company,  and  that  the  agreement  and  lease  proposed  by  the 
lieceivers  provided  a  proper  and  wise  means  for  carrying  out  the 
scheme  suggested  by  them. 

The  Receivers  thereupon  moved  for  a  decree  in  accordance 
with  the  prayer  of  the  petition,  and  the  report  of  the  Master 
thereon. 

Richard  L.  Ashhurst  and  Samuel  Dickson,  for  the  Receivers. 

John  C.  Bullitt  for  McCalmont  Brothers,  stock  and  bondholders 
of  the  company,  and  for  the  company. 
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BuTLEK,  J. — This  is  in  effect  an  application  on  the  part  of  the 
lieceivere  to  borrow  money  upon  rolhng  stock  (cars  and  engines) 
manufactured  at  the  company's  shops  and  elsewhere,  and  in  pro- 
cess of  manufacture,  for  the  Receivers.  In  terms,  it  is  for  the 
creation  of  a  car  tmst,  but  in  effect,  it  is  for  authority  to  make  a 
loan,  as  stated. 

Two  questions  arise  in  considering  the  application, — ^first,  Is  the 
matter  contemplated  within  the  scope  of  the  Court's  duty  and  au- 
thority, as  custodian  of  the  road  and  other  property  of  the  com- 
pany i    Second,  If  it  is,  would  it  be  wise  to  grant  the  application  ? 
As  respects  the  first  question,  it  must  be  borne  in  mind  that  the 
cnstody  of  the  Court  is  only  temporary, — ^to  preserve  the  property 
so  long  as  may  afford  reasonable  time  to  the  plaintiffs  in  the  fore- 
closure \A\\  to  prosecute  their  proceeding  to  a  close,  in  case  the 
company  fails  to  make  satisfactory  arrangements  to  relieve  itself 
iiom  the  proceeding.    Whether  the  order  asked  for  by  the  Re- 
ceivers, or  the  allowance  of  it,  falls  within  the  proper  scope  of  the 
CoTirt's  authority,  under  the  circumstance,  is  certainly  open  to 
doubt.    I  will  not,  however,  enlai^e  upon  this  subject,  for  if  it  was 
not  80  open  to  doubt  I  am  satisned  that  it  would  not  be  wise  to 
make  the  order. 

The  petitioners  admit,  and  the  testimony  proves,  that  the  net 
earnings  of  the  road  are  amply  sufficient  to  make  the  purchase  re- 
quired ;  and  if  necessary,  these  earnings  should  be  so  applied, 
the  ground  on  which  the  petitioners  desire  to  borrow  (instead  of 
using  such  moneys)  is  th^t  the  moneys  should  be  applied  to  pay- 
ment of  the  bonded  creditors  of  the  company,  in  discharge  of 
interest.  We  esteem  it  wiser,  if  necessary,  to  allow  such  interests  to 
go  unpaid,  rather  than  to  pay  them  by  means  of  borrowing  money 
—which  may  tend  to  mislead  creditors  and  others  respecting  the 
actual  condition  of  the  road  and  its  earnings.    It  must  be  borne  in 
inind  that  the  Court's  custody  of  this  property  is  not  likely  to  con- 
tinue very  much  longer.   The  foreclosure  proceeding  has  been  run- 
ning for  eighteen  months,  and  it  should  close  without  unnecessary 
delay,  and  Sie  Court  expects  it  to  do  so.   The  interests  of  all  parties 
involved  require  that  the  road  and  other  property  shall  pass  into  the 
custody  and  management  of  its  owners  as  speedily  as  possible. 

The  modem  practice  prevailing  to  some  extent,  elsewhere,  of 

^ftferring  corporate  property  to  the  custody  of  the  Courts,  to  be 

thus  held  and  managed  for  an  indefinite  period  of  years,  to  suit  the 

convenience  of  parties,  whereby  general  creditors  and  stockholders 

^  kept  at  bay,  I  regard  as  a  mischievous  innovation.     I  have  no 

aoubt  the  petitioners  are  fully  satisfied  of  the  wisdom  of  the  meas- 

^re  they  suggest,  and  that  they  are  actuated  by  a  sincere  desire  tp 

promote  the  best  interests  of  tne  road.    We  do  not,  however,  agree 

^*  thera  in  this  matter,  and  must  be  governed  by  our  own  judg-  ^ 

ment.    The  petition  is  therefore  disallowed. 


1 
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M'Kennan,  C.  J.,  concurring,  said : — I  concur  in  what  Jad£!;e 
BuTLEB  had  said.  The  object  of  the  proceeding  whereby  tie 
property  of  the  company  was  placed  in  charge  of  the  Court,  and 
the  character  of  the  Court's  authority  respecting  it,  we  have  here- 
tofore had  occasion  to  explain  very  fully.  We  hold  the  property 
of  the  railroad  company  to  preserve  it,  to  keep  it  in  its  present 
condition,  while  the  proceedmgs  under  the  bill  of  foreclosure  are 
being  prosecuted  to  their  termination.  I  entertain  oonsider&ble 
doubt  of  the  authority  of  the  Court  to  make  the  order  asked  for, 
and  this  of  itself  is  sufficient  forme;  but  I  a^ee  with  Judge 
BuTLEK  in  all  he  has  said  respecting  the  inexpediency  of  making 
the  loan,  even  if  we  had  authority  so  to  do.  The  property  should 
pass,  with  as  little  delay  as  is  reasonably  practicable,  into  the  pos- 
session and  control  of  owners,  who  will  best  be  able  to  determine 
how  it  should  be  managed,  and  what  measures  relative  to  it  are 
most  likely  to  promote  their  interests.  To  the  extent  that  die 
earnings  oi  the  road  are  required  to  keep  it  up  in  stock  and  equip- 
ments, and  to  preserve  the  property,  the  Receivers  have  anthoriir 
so  to  apply  it ;  but  to  borrow  money  to  enable  them  to  continue 
to  pay  interest  to  bondholders  I  consider  unwise. 

The  above  case  turns  upon  the  decisions  of  two  important  questions,  the 
one  more  particularly  of  fact  arising  out  of  the  special  circumstances  of  tbe 
case,  the  other  almost  purely  a  question  of  law.  They  will  be  considered 
consecutively. 

(1)  The  Receiver  of  a  railroad  appointed  to  run  it  so  as  to  keep  it  alive  as 
a  going  concern  may  be  authorizea  by  the  Court  to  incur  all  necessary  ex- 
penses for  repair  and  equipment.  In  order  to  provide  funds  to  meet  these 
expenses  the  Court  may  undoubtedly  authorize  the  pledge  or  mortga^  of  the 
articles  repaired  or  ot  the  equipment  furnished.  In  most  cases  this  is  done 
by  consent  of  all  the  creditors  of  the  company,  especially  where  the  property 
in  question  is  already  subject  to  an  incumbrance,  to  which  the  rights  of  the 
new  pledgee  or  mortgagee  are  by  the  order  of  the  Court  given  priority. 
Hoover  «.  Montclair  and  Greenwood  Lake  By.  Co.,  29  N.  &  Eq.  4;  Monson 
i>,  Monson,  7  DeG.,  M.  &  G.  214;  Stanton  9.  Ala.,  etc.,  R.  R.  Co.,  2  Woods 
506;  Bright «.  North,  2  Phila.  216;  Jerome  «.  McCarter,  94  U.  S.  784;  Ken- 
nedy  v.  St.  Pauland  Pacific  R.  R  Co.,  2  DiUon,  448;  Cowdrey  «.  R  B.  Co.,  1 
Woods,  831 ;  In  re  Regent's  Canal  Iron  Works,  L.  R  8  Ch.  D.  411 ;  In  re  N. 
S.  Rolling  Stock  Co.,  55  How.  Pr.  286;  Hand  v.  R.  R  Co.,  10  S.  C.  406; 
Dunham  «.  R  R  Co.,  1  WaU.  254;  Galveston  Ry.  Co.  v,  Conden,  11  Wall.  59. 

But  in  some  instances  such  consent  has  not  been  obtained  and  an  order 
giving  such  priority  has  been  made,  notwithstanding  the  opposition  of  prior 
encumbrances.  (Meyers  t>.  Johnson,  63  Ala.  287.)  'fiiis  course  has,  however, 
been  severely  criticised  in  two  able  articles  on  **  Claims  and  Equities  affectiog 
the  Priority  of  Railroad  Mortgaffcs,"  in  12  Am.  Law  Rev.  660,  and  18  Am. 
Law  Rev.  40.     It  may  be  doubted  whether  it  is  justifiable. 

The  above  authorities  define  clearly  what  the  power  of  the  Court  vm  in 
the  premises.  It  will  be  observed,  however,  that  their  refusal  to  make  tbe 
order  prayed  for  was  grounded,  not  on  any  defect  of  power  on  their  part,  b^* 
oA  the  unespediency  of  making  the  order  under  the  circumstances.  The  dis- 
cussion of  such  a  question  is  of  course  quite  beyond  the  limits  of  this  note. 

(2)  The  other  and  by  far  the  most  important  question  involved  in  the  case 
-18  the  true  nature  and  character  of  a  Receivership.    So  loose  and  undefined 
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are  the  notions  'which  now  prevail  as  to  the  proper  functions  of  this  office 
that  the  profession  cannot  but  hail  any  decision  of  a  tenor  similar  to  that  of 
the  principal  case  -with  approbation.  It  was  said  in  a  late  case  in  the  Supreme 
Court  of  the  United  States  in  an  opinion  by  Swatnic,  J. : 

^^  It  is  not  unusual  for  Courts  of  Equity  to  put  Receivers  in  charge  of  tho 
railroads  of  companies  which  have  fallen  into  financial  embarrassments  and  to 
require  them  to  operate  such  roads  until  the  difficulties  are  removed,  or  such 
amingements  are  made  that  the  roads  can  be  sold  with  the  least  sacrifice  of  the 
interests  of  those  concerned/'  (Davis  9.  Gray,  16  Wallace,  208.)  To  the  same 
effect  are  Brown  «.  N.  Y,  and  Erie  R.  R  Co.,  19  How.  Pr.  84;  Kennedy  v.  St. 
Paal  and  Pac.  R.  R.  Co.,  2  Dill.  C.  C.  448 ;  Vt.  and  Canada  R.  R.  Co. «.  Vt. 
Cent.  R.  R.  Co.,  46  Vt.  7Sf2. 

But  such  a  rule  as  this  would  seem  to  warrant  the  continuance  of  the  re- 
ceiver in  possession  for  an  indefinite  length  of  time.  Such  is  clearly  not  the 
legal  view  to  be  taken  of  his  duties  and  of  the  purposes  of  his  appointment. 
High  in  his  treatise  on  Receivers  lays  down  the  rule  as  follows: 

*'  While  it  is  sometimes  necessary  for  the  Court  by  its  receiver,  to  continue 
the  management  of  the  business  over  which  the  receiver  is  appointed,  for  the 
purpose  of  effecting  a  more  satisfactory  adjustment,  and  for  cotter  protecting 
the  interests  of  all  parties,  yet  the  courts  are  generally  averse  to  assuming 
the  management  of  a  business  except  as  incidental  to  the  object  of  the  suit, 
aad  for  the  purpose  of  closing  it  up  and  dividing  the  proceeds."  High  on 
Receivers,  §  36. 

To  the  same  effect  is  the  doctrine  laid  down  by  Kerr  in  his  book  on  Re- 
cdrerB: 

^'The  general  dut^  of  a  receiver  may  be  said  to  be  to  take  possession  of 
l^e  estate  and  premises,  or  any  other  property  .  .  .  and  under  the  sanction 
of  the  Court,  when  necessary,  to  do  all  such  acts  of  ownership  as  to  the 
receipt  of  rents  .  .  .  and  otherwise  making  the  property  as  productive  for 
the  parties  to  be  ultimately  declared  to  be  entitled  thereto  as  the  owner 
Mmself  could  do  if  he  were  in  possession."    Kerr  on  Receivers,  134. 

Taming  to  actual  decided  cases  the  current  of  authority  will  be  found  to 
niQ  all  in  the  same  direction.  Take  the  case  of  partnerships.  Here  the  uni- 
versal doctrine  is  that  the  Court  will  not  appoint  a  receiver  unless  the  disso- 
lution of  the  firm  be  not  only  probable  but  actually  contemplated  and  un- 
avoidably necessary.  (Goodman  v.  Whitcomb,  1  Jacob  &  Walker,  ch.  269. 
Garrison «.  Weaver,  8£dw.  86;  Const  «.  Harris,  Turn.  «.  Russ.  617;  Forman«. 
Hombray,  2  V.  &  B.  329;  Harrison  «.  Armitage,  4  Madd.  148.)  The  principle 
IS  thus  laid  down  in  Horn  «.  Walsh,  2  Edw.  ch.  129:  **In  thus  interposing 
the  court  generally  looks  to  the  winding  up  of  the  affairs,  and  not  to  the 
continuation  of  a  trade  under  its  authority. "    *  *  The  court  does  not  interfere," 

joint  concern, 
concern  and 

r ^. J ,  .^  , — .?,  —  V    Precisely  the  same 

Joctnne  obtains  in  America.    In  Jackson  v,  De  Forest,  18  How.  Pr.  81, 
PAiaB,J.,8aid: 

.  'The  principle  upon  which  a  receiver  of  partnership  property  is  appointed 
M  ^th  the  view  of  winding  up  its  concerns,  and  dividing  the  surplus  and 
^ottot  the  purpose  of  carrying  on  the  partnership  business.  .  .  <.  In  some 
^^  where  it  may  be  necessary  to  secure  the  goodwill  of  the  partnership 
DusineaB  to  the  purchaser,  and  the  full  value  of  the  partnership  property  to 
n  ti!^^*™  and  the  sale,  the  receiver  is  allowed  to  carry  on  the  business 
™i  he  can  make  a  favorable  sale  of  the  property." 

bira  A  A^^  ^^'^^  principle  appears  in  cases  of  railroads  seems  to  be  settled 
««Joja  Qiapute  by  an  opmion  of  Lord  Cairns  in  Gardner  «.  London,  Chatham 
MJ  Dover  Ry.  Co.,  L.  R.  2  ch.  App.  212,  in  which  he  says : 

Aow,  I  apprehend  that  nothing  is  better  settled  than  that  this  Court 
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does  not  assume  the  management  of  a  business  or  undertaking  except  ^Hk 
a  view  to  the  winding  up  and  sale  of  the  business  and  undertaking.  The  muk- 
agement  is  an  interim  management :  its  necessity  and  its  justification  spring 
out  of  the  jurisdiction  to  liquidate  and  to  sell;  the  business  or  undertaking 
is  managea  and  continued  in  order  that  it  may  be  sold  as  a  going  concern, 
and  with  the  sale  the  management  ends." 

The  principal  case  expresses  similar  sentiments  in  quite  as  forcible  a  maoner. 
The  Court  disclaims  any  intention  to  assume  the  custody  of  the  road  for  sa 
indefinite  period  of  years,  stigmatizing  such  a  practice  as  a  mischievous  in- 
novation. It  cannot  fail  therefore  to  oe  frequently  quoted  as  a  precedent  in 
regard  to  this  branch  of  the  law.  See  Gibert «?.  Washington,  etc.,  R  R 
Co.,  1  Am.  &  Eng.  R.  R.  Cas.  473. 


The  'ha)iA:sAF0UBy  Pesit  and  Chicaqo  By.  Co. 

RaTL  ET  AL. 
(60  Indiana  BeporU,  424.    May  Term,  1880.) 

Where  a  statute  authorizes  a  railroad  company  to  receive,  from  owners  of 
lands  over  which  it  is  about  to  construct  its  railroad,  grants  of  right  of 
way,  not  exceeding  a  specified  width,  an  instrument  granting  such  rights 
without  specifying  the  width  thereof,  should  be  construed  as  granting 
a  right  of  way  as  wide  as  the  company  may  choose  to  occupy,  not  ex- 
ceeding the  statutory  width. 

Where  such  a  grant  was  made  bv  one  holding  simply  under  the  pre-emption 
laws  of  the  United  States,  his  subsequently  acquiring  the  legal  titJe  by 
patent  would  enure  to  the  benefit  of  the  company. 

By  subsequently  laying  out  jan  addition  to  a  town,  so  as  to  abut  upon  the 
right  of  way  of  the  company,  the  owner  thereby  recognized  his  gnat  to 
the  company. 

The  erection,  by  the  company,  of  a  side-track,  upon  such  rijght  of  way,  could 
not  be  complained  of  by  owners  of  adjoining  lots  in  such  addition, 
though  such  side-track  interfered  with  their  use  of  such  right  of  way  aa 
a  street. 

From  the  Howard  Circuit  Court. 

D.  Moss,  for  appellant. 

M.  Bell  and  M.  McDowell,  for  appellees, 

NiBLAOK,  J.— The  complaint  in  this  case  averred,  that  WiIHaip 
Eayl  and  Christian  Rayl  were,  and  for  twenty  years  then  immedi- 
ately preceding  had  been,  the  owners  in  feensimple  of  lots  Noe.  W, 
65,  66  and  67  in  the  City  of  Kokomo ;  that  said  lots  adjoined  and 
abutted  against  the  east  line  or  side  of  what  was  called  or  known 
as  Buckeye  or  Eailroad  street,  in  said  city ;  that  the  main  line  of 
the  railway  belonging  to  the  Indianapolis,  Peru  and  Chicago  Ky. 
Co.  ran  along  and  upon  said  street,  at  a  distance  of  forty  feet  west 
of,  and  paraUel  with,  the  said  east  line  of  such  street,  leaving  what 
was  formerly  an  open  area  of  forty  feet  in  width,  between  said 
lots  and  said  line  of  railway ;  that  in  July,  1868,  the  defendant, 
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the  said  railway  company,  without  causing  the  damages  to  be  first 
asse^ed  and  paid  or  tendered,  and  without  the  consent  of  the 
plaintifik,  constructed  a  switch  or  side-track  to  its  said  railway  line, 
over,  along  and  upon  that  portion  of  said  street  which  constituted 
the  open  area  between  said  lots  and  said  line  of  ml  way,  thereby 
unlawfully  obstructing  such  street  and  greatly  depreciating  the  value 
of  said  lots,  to  the  injury  of  the  plaintiffs.     Wherefore  the  plain- 
tiffs demanded  judgment  for  damages,  and  that  the  defendant  be 
enjoined  from  using  its  said  side-track,  until  it  should  lawfully  ob- ' 
tain  the  right   of   way  for  such  side-track,  over  and  along  said 
Btreet. 

Issne  being  joined,  the  cause  was  tried  by  the  court.  The  court 
made  a  finding  for  the  plaintiffs,  assessing  their  damages  at  one 
hundred  dollars,  and  holding  that  the  deiendant  ought  to  be  en- 
joined from  further  using  so  much  of  said  side-track  as  ran  between 
said  lots  and  the  main  track,  until  the  defendant  should  procure 
the  right  of  way  over  the  ground  upon  which  that  portion  of  the 
side-track  was  located. 

After  considering  and  overruling  a  motion  for  a  new  trial,  the 
court  rendered  judgment  in  favor  of  the  plaintiffs,  in  accordance 
with  its  finding. 

One  of  the  questions  presented  and  discussed  here  is  that  of  the 
sufficiency  of  the  evidence  to  support  the  finding. 

On  the  trial,  sections  13, 15  and  19  of  "  An  act  to  incorporate  the 
Pern  and  Indianapolis  Ey.  Co.,'^  approved  January  19th,  1846, 
were  read  in  evidence. 

The  13th  section  provided  that  the  corporation  created  by  that 
act  should  have  full  power  to  examine,  mark,  survey  and  locate  a 
route  for  a  railroad  from  Peru,  by  way  of  Kokomo,  Canton  and 
Nobl^ville,  to  Indianapolis,  "  the  same  to  be  not  more  than  eighty 
feet  in  width." 

The  15th  section  provided  for  the  relinquishment  of  so  much 
land  as  might  be  necessary  for  the  location  and  construction  of  the 
^^,  by  persons  through  whose  lands  such  road  might  pass ;  also, 
that  Biich  corporation  might  receive,  for  its  benefit,  contracts,  re- 
linquighments,  donations,  gifts,  grants  or  bequests,  made  and  en- 
tered into  in  writing,  and  in  consideration  of  such  location,  which 
should  be  binding  and  obligatory :  "  Provided,  That  all  such  con- 
^J^^  i^linquishments,  donations,  gifts,  grants  and  bequests  shall 
he  fully  and  plainly  made  in  writing,  and  signed  by  the  party  mak- 
^^gthe  same." 

The  19th  section  provided,  "  That  when  said  corporation  shall 
nave  procured  the  right  of  way,  as  hereinbefore  provided,  they  shall 
be  seized  in  fee-simple  of  the  right  of  such  land,  and  they  shall 
have  the  sole  use  and  occupancy  of  the  same,"  only  not  to  inter- 
lere  with  other  railroad  companies  then  already  incorporated. 
It  was  also  made  to  appeal*  that,  on  the  7th  day  of  September, 
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1847,  one  Corydon  Kichmond,  being  at  the  time  in  the  ^ 
and  actual  occupancy  of  the  tract  oi  land  which  embraceB  the  lots 
mentioned  in  the  complaint,  under  a  pre-emption  claim  aotfaorized 
by  the  laws  of  the  United  States,  executed  and  delivered  to  the 
Peru  and  Indianapolis  B.  K.  Co.  a  relinquishment  to  an  interest  in 
said  tract  of  land,  as  follows : 

"  I,  Corydon  Richmond,  of  the  county  of  Howard,  aod  State  of 
Indiana,  for  and  in  consideratioi}  of  the  advantages  which  can  or 
will  result  to  the  public  in  general  and  myself  in  particular,  by  the 
construction  of  the  Peru  and  Indianapolis  B.  K.,  as  now  is,  or 
may  hereafter  be,  surveyed  or  located,  for  the  purpose  of  facilitti- 
ing  the  construction  and  completion  of  said  work,  do  hereby,  and  for 
myself,  my  heirs,  executors,  administrators,  and  assigns,  release  and 
relinquish  to  the  Peru  and  Indianapolis  R.  R.  Co.  tlie  right  of  way 
for  so  much  of  said  road  as  may  pass  through  and  out  the  follow- 
ing piece  or  parcel  of  land,  to  wit :    The  south-east  quarter  of  sec- 
tion 25,  township  24  north,  range  8  east ;  and  I  do  further  release 
and  relinquish  to  said  Peru  and  IndianapoUs  R.  R.  Co.  all  dam- 
ages, and  right  to  damages,  which  I  may  sustain  or  be  entitled  to 
by  reason  oi  anything  connected  with,  or  consequent  upon,  the 
construction  of  said  road  or  road-bed. 

"  In  witness  whereof  I  have  hereto  set  my  hand  and*  seal,  tiiis 
7fh  day  of  September,  1847. 

"CoBYDON  Richmond.  [seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  John  Bohaii, 
Agent." 


It  was  further  made  to  appear,  that  in  1848  or  1849  the  Pem 
and  Indianapolis  R.  R.  Co.  located  its  line  of  road  over  and  upon 
the  tract  of  land  described  in  the  foregoing  relinquishment,  and 
appropriated  for  the  purposes  of  said  road  a  strip  of  land  across 
said  tract  seventy  feet  in  width,  causing  the  timber  and  underbrnfih 
standing  upon  said  strip  of  land  to  be  soon  afterward  cleared  awaj ; 
that  said  railway  company  thereupon  proceeded  with  the  constrne- 
tion  of  its  line"  of  road,  completing  the  same  about  the  year  1853, 
when  it  was  opened  for  the  transportation  of  fright  and  passen- 
gers. 

It  was  also  shown  that,  on  the  10th  day  of  April,  1849,  the  tract 
of  land  above  described  was  patented,  and  conveyed  by  the  United 
States  to  said  Corydon  Richmond,  upon  a  complete  compliance  on 
his  part  with  the  requirements  of  his  pre-emption  claim;  that, 
durinff  the  year  1850,  Richmond,  in  conjunction  with  one  Samuel 
T.  Muls,  and  with  the  approbation  and  assistance  of  the  engineer 
of  the  Peru  and  Indianapolis  R.  R.  Co.,  laid  off  a  portion  of  the 
land  so  patented  and  conveyed  to  him,  as  above  stated,  into  an  ad- 
dition to  the  then  town,  now  city,  of  Kokomo,  and  had  the  porticm 
of  land  BO  laid  off  surveyed  and  platted  into  lots  and  streets,  under 
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the  name  of  Mills  and  Bidunond^s  Addition  to  the  town  of  Koko- 
nio ;  that  he  canaed  that  portion  of  such  addition  as  laid  in  squares 
adjoining  the  strip  of  land  appropriated  for  railroad  purposes,  to 
be  laid  off  into  lots  abutting  against  such  strip  of  land,  but  with- 
out infringing  upon  the  same ;  that,  in  his  plat  of  said  addition, 
the  said  Kiehniond  left  a  blank  space  for  said  strip  of  land,  without 
designating  it  as  a  street,  by  name  or  otherwise  ;  that  said  lots  64, 
65, 66,  and  67  were  a  portion  of  such  addition  to  the  town  of  Kokomo, 
and  were  Isdd  off  abutting  against  the  strip  of  land  appropriated 
by  the  railroad  company ;  that,  after  Mills  and  Kichmond's  Addi- 
tion to  the  town  of  Kokomo  was  laid  off,  so  much  of  the  strip  of 
groond  taken  by  the  railroad  company  as  was  left  as  an  open  space 
^as  used  to  snch  an  extent  as  was  safe  and  convenient,  as  a  public 
highway,  and  so  oontinued  to  be  used  until  the  time  of  bnnging 
this  suit ;  that  the  plaintiAs  became  the  owners  of  lot  67  in  Sep- 
tember, 1856,  of  lots  65  and  66  in  March,  1857,  and  of  lot  64  m 
September,  1859,  deriving  their  title  in  each  case  indirectly  from 
l^chmond ;  that  in  1864  the  Indianapolis,  Peru  and  Chicago  By. 
Co.  svoceeded  to  the  corporate  rights,  property  and  franchises  of  the 
Peru  and  Indianapolis  R.  R.  Co.;  that  a  side-track  was  constructed 
in  Jul^,  1868,  between  the  plaintiffs'  lots  and  the  main  track,  as 
stated  m  the  complaint. 

ITpon  the  facts  thus  briefly  set  out,  it  is  objected  that  the  relin- 
quishment of  the  right  of  way  by  Richmond  to  the  Peru  and  In- 
oianapolis  R.  R,  Co.  was  void : 

First  Because  it  did  not  specify  the  extent  or  width  of  the  land 
intended  to  be  relinquished  by  it ; 

Second.  Because  it  was  shown  that,  at  the  time  such  relinqnish- 
taent  was  made,  the  legal  title  to  the  land  described  in  it  was  not 
in  Richmond,  but  in  the  United  States. 

Section  13  of  the  act  of  incorporation,  herein  above  referred  to, 
evidently  authorized  the  Peru  and  Indianapolis  R.  R.  Co.  to  locate 
Its  road  upon  a  continuous  strip  of  ground  of  any  width  in  the 
discretion  of  the  company,  not  exceeding  eighty  feet,  and  we 
think  that  under  section  15  of  that  act,  a  general  relinquishment 
01  the  right  of  way  over  a  tract  of  land,  without  specifying  any 
^dth,  conferred  upon  the  company  the  right  to  take  and  appro- 
priate a  strip  of  unround,  over  the  tract  specified,  not  exceeaiufi: 
eighty  feet  ii  widSi. 

In  other  words,  we  are  of  the  opinion  that,  construing  sections 
^  and  15,  supra,  together,  a  relinquishment  of  the  right  of  way 
over  lands,  without  specifying  any  width,  authorized  the  company 
*o  appropriate  and  use  an  area  across  such  lands  of  any  width  in 
tbe  discretion  of  the  company,  not  exceeding  eighty  feet ;  the  act 
0*  incorporation  thus  forming  a  part  of  the  contract  of  relinquish- 

i^Iielihei  Richmond,  at  the  time  he  executed  the  relinquishment, 
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had  sncli  an  inchoate  interest  in  the  land  ajB  enabled  him  to  conTej 
some  estate  in  it,  whether  conditional  or  otherwise,  we  need  not 
inoruire. 

That  relinquishment,  as  we  have  construed  it,  supplemented  by 
section  19,  supra,  of  the  act  of  incorporation,  enacting  that  the 
right  of  way,  when  acquired,  should  be  held  by  the  company  m 
fecHBimple,  purported  to  convey  to  the  company  an  estate  in  fee- 
simple  to  so  much  of  the  land  described  in  it  as  constituted  the 
right  of  way  through  the  land  under  such  reliDquishment.  Under 
such  circumstances,  whatever  title  Richmond  subsequently  acquired 
to  the  land  relinquished  by  him  enured  to  the  benefit  of  the  com- 
pany.   King  V.  Kea,  56  Ind.  1. 

At  all  events,  it  would  seem  to  us,  that  the  subsequent  conduct 
of  Richmond  cannot  be  otherwise  construed  than  as  an  affirmance 
of  his  relinquishment,  obligatory  alike  upon  him  and  those  claim- 
ing  under  him. 

We  are  therefore  brought  to  the  conclusion  that  the  evidence 
showed  that  the  strip  of  ground  in  controversy,  which  had  become 
known  in  common  parlance  as  Buckeye  or  Railroad  street,  was 
not,  and  never  had  been,  a  public  street  of  the  town,  now  city,  of 
Kokomo,  but  was,  at  the  time  the  side-track  complained  of  was  laid 
down,  and  has  since  continued  to  be,  the  property  of  the  Indian- 
apolis, Peru  and  Chicago  Ry.  Co.,  and  that,  consequentlr,  tie 
court  erred  in  overruling  the  appellant's  motion  for  a  new  tnaL 

All  other  questions  discussed  by  counsel  are  but  subordinate  to 
those  we  have  passed  upon  as  above,  and  need  not  therefore  be  now 
considered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded 
for  a  new  tiiaL 


Getz's  Appeal. 
{Adoanee  Oase,  PenMyhania,     March  28,  1881.) 

The  grant  of  a  right  to  construct  a  railroad  carries  with  it,  by  necessary  im- 
plication, the  right  to  construct  all  works  and  appendages  usual  in  tbe 
convenient  operation  of  a  railroad.     Sidings  are  among  such  works. 

The  Phila.  and  Reading  R.  R  Co.,  by  virtue  of  the  general  railroad  law  of 
Feb.  19,  1849  (P.  L.  81),  and  of  sect.  17  of  the  Act  of  April  18, 1848 
(P.  L.  Z2i,^,  extended  to  said  company  by  the  Act  of  April  14, 1864 
(P.  L.  896;,  is  authorized  to  construct  sidings  leading  to  manufacturing 
or  mining  establishments  held  by  private  owners,  and  for  this  purpose 
may  take,  by  virtue  of  the  delegated  power  of  eminent  domain  m  it  re- 
posed, the  interjacent  lands  belonging  to  other  parties. 

The  right  of  running  sidings  to  such  private  establishments,  and  of  taking 
the  necessary  land  for  the  purpose,  is  clearly  within  the  constitutional 
power  of  the  Legislature  to  confer,  because  the  public  interest  is  thereby 
subserved  by  reason  of  the  increased  facilities  aflbrded  for  developing 
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the  resources  of  the  State  and  promoting  the  general  wealth  and  pros- 
perity of  tbe  community. 

Edgewood  R.  R,  Go's,  Appeal  (29  Smith,  257)  distinguished. 

Tbukkst,  J.,  disBents. 

Afpeax  from  the  Common  Pleas  of  Berks  County. 
Bill   in  equity,  filed  Nov.  yth,  1878,  by  Hiram   S.  Getz  and 
James   K.  Getz,  trading  as  Hiram  S.  Getz  &  Co.,  and  Hiram  S. 
Getz  against  The  Phila.  and  Heading  E.  R.  Co. 

The  bill  alleged  that  Hiram  S.  Getz  &  Co.  were  the  lessees  and 
Hiram  S.  Cretz  the  owner  in  fee  of  a  lot  of  ground,  situate  on  the 
southwest  comer  of  Spruce  and  Canal  Streets,  in  the  city  of  Read- 
ing, extending  along  Canal  Street  eighty-three  feet,  more  or  less ; 
along  Spmcse  Street  one  hundred  and  twelve  feet,  more  or  less,  to 
the  Schnylkill  Canal ;  along  the  canal  one  hundred  and  thirty- 
seven  feet,  more  or  less ;  thence  bv  a  straight  line  to  the  place  of 
beginning  on  Canal   Street  one  nundred  and  twenty-four  feet, 
more  or  less;  on  which  lot  were  erected   costly  and   extensive 
buildings  and  machinery,  consisting  of  a  steam  marble  mill  for 
sawing  blocks  of  marble  into  slabs  and  posts,  a  large  warehouse  for 
storing  the  same,  and  a  two-storv  frame  dwelling-house,  extending 
along  the  whole  length  of  the  Spruce  Street  boundaiy  of  the  lot, 
the  dwelling-house  fiaving  been  occupied  by  a  tenant  since  April, 
1878 ;    that  the  Phila.  and  Reading  K.  R.  Co.  was  a  corporation 
incorporated  under  the  laws  of  the  Commonwealth,  and  by  virtue 
of   authority  granted  to  it  had   become  the  owner  of  the  West 
Reading  Railroad  running  alon^  Canal  Street  and  in  front  of  com- 
plainants' premises,  including  the  rights  and  franchises  formerly 
vested  in  tne  West  Reading  K.  R.  Co. ;  that  the  complainants  had 
been  for  over  four  years  past  extensively  engaged  in  the  marble 
business,  and  in  its  prosecution  had  had  the  unobstructed  enjoy- 
ment of  this  lot  or  yard,  including  the  use  of  the  western  part  of 
the  said  Canal  Street  and  the  footways  along  both  street  boundaries, 
indnding  the  convenience  of  passing  along  and  across  Canal  Street 
for  the  purposes  of  their  business ;  that  the  defendants  had  notified 
the  complainants  that  they  intended  to  erect  a  siding,  and  pro- 
posed to  proceed  forthwith,  from  the  track  of  the  said  West  Read- 
ing R.  R.  immediately  in  front  of  the  complainants'   premises, 
commencing  at  a  point  nearly  opposite  the  south  line  of  their  lot, 
and  from  thence  by  a  curved  line  across  the  corner  at  Spruce  and 
Canal  Streets  of  said  lot,  and  through  tlie  dwelling-house,  as  well 
as  across  the  pavements  on  both  Canal  Street  and  Spruce  Street, 
and  to  continue  the  same  westwardly  along  Spruce  Street  and 
across  the  canal  bridge  to  the  rolling  or  sheet  mill  of  the  Reading 
hon  Works,  in  order  to  do  which  it  would  be  necessary  to  fill  up 
several  feet  on  the  lot,  as  well  as  over  or  on  the  pavements  or  side- 
walb,  and  to  tear  down  the  dwelling-house.    The  following  was 
the  notice  served  on  complainants : 
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Beadiko,  Nov.  6,  1878. 

In  the  maUer  of  the  Railroad  Riding  to  run  into  tAe  sheet  mSl 

of  the  Reading  Iron  Works, 

Geo.  F.  Baer,  Att'y-at-law,  Office,  518  Washington  St. 

You  are  hereby  notified  and  required  to  remove  all  your  pro- 
perty, including  tne  building  which  is  now  on  the  right  of  way  of 
the  Phila.  and  Heading  E.  E.  Co.  as  described  in  draft  filed  in 
Court.  If  this  is  not  done  to-morrow  morning,  we  shall  take  pos- 
session and  proceed  with  all  necessary  force  to  move  all  obstruc- 
tions. 

(Signed)  George  F.  Basb, 

Att'y  for  P.  and  R.  B.  Ca 

To  A.  G.  Green,  Esq.,  Att'y  for  H.  S.  Getz. 

The  bill  then  further  alleged  that  the  erection  of  the  siding  wag 
for  the  special  accommodation  of  the  Reading  Iron  Works,  a  pri- 
vate corporation  for  the  manufacture  of  iron  of  various  kinds  for 
Erivate  gain,  and  at  the  instance  of  the  Reading  Iron  Works ;  that 
y  the  construction  of  the  siding  the  complainants  would  gostain 
irreparable  injury ;  that  it  would  cut  oflE  their  marble  yard  and 
mill  from  the  public  highway,  rendering  egress  and  ingress  for 
purposes  of  their  business  practically  impossible,  and  forcing  them 
to  remove  at  heavy  expense  and  loss  to  another  localitv  ;  that  the 
improvements  upon  the  lot  were  worth  in  all  about  $18,000,  the 
machinery,  including  engine,  etc.,  alone  having  cost  $12,000 ;  that 
the  building  of  the  siding  across  the  property  of  the  complainants 
for  the  purpose  of  reaching  the  sheet  mill  of  the  Reading  Iron 
Works,  besides  being  ruinous  to  the  premises  and  business  of  the 
complainants,  was  without  authority  or  warrant  of  law ;  and  that 
the  Philadelphia  and  Reading  R.  K.  Co.  had  no  right  to  take  the 
complainants*  property  either  for  its  own  benefit  or  for  the  benefit 
of  a  private  person  or  corporation.     The  bill  prayed  for  (1)  Equita- 
ble relief ;  (2)  A  preliminary  injunction  to  restrain  the  defendants 
from  proceeding  to  erect  the  siding  and  track  across  the  complain- 
ants' premises,  and  from  obstructing  the  use  of  their  mills  and 
marble  yard ;  (3)  An  answer  to  the  bill ;  (4)  General  relief.    Tlie 
bill  was  fortified  with  several  aflSdavits.   The  Court,  on  TaotioUi 
granted  a  preliminary  injunction,  which  was  subsequently,  after 
hearing,  dissolved. 

Defendants  then  filed  a  plea,  wherein  they  alleged  that  on  the 
8th  day  of  April,  1878,  they  presented  their  petition  and  bond  to 
the  Court,  setting  forth  the  location  of  said  railroad  on  the  plain- 
tiffs' property ;  that  the  bond  was  approved  and  filed ;  and  that  by 
virtue  of  the  Act  and  supplements  thereto,  incorporating  the  PhiJar 
delphia  and  Reading  R.  R.  Co.  and  also  by  the  Act  of  March  20th, 
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1860  (P.  L.  471),  incorporating  the  West  Eeading  K.  R  Co.  the 
defendants  were  given  the  right  to  enter  npon  and  take  poesesBion 
of  the  said  property,  and  erect  such  a  siding  as  was  proposed. 

The  Court  (Haqenman,  P.  J.)  sustained  the  plea,  and  dismissed 
the  bill,  delivering  the  following  opinion :  "  In  this  case  we  do  not 
see  anything  left  for  the  plaintiffs  but  in  the  proper  manner  pro- 
vided by  law  to  seek  their  remedy  in  damages.  If  there  is  equita- 
ble relief,  we  oaraelves  fail  to  discover  it.  vTe  believe  the  remedy 
at  law  providing  damages  for  injury  or  destruction  of  property 
thus  condemned  and  appropriatedi  by  the  railway  company,  under 
a  delegated  right  of  eminent  domain,  will  give  the  compensation 
(X)ntemplated  by  the  fundamental  laws  of  the  land." 

The  complainants  thereupon  took  this  appeal,  assigning  for  error 
the  decree  of  the  Court  in  sustaining  the  defendants'  plea,  and  in 

lamssing  the  bill. 

H.  Willis  Bland  and  A,  G.  Green,  for  the  appellants. 

The  question  is,  whether  the  defendants  have  the  right  to  erect 
a  branch  railroad  for  the  sole  and  exclusive  use  of  a  private  cor- 
poration upon  the  ground  of  the  complainants  ?  That  the  Legisla- 
ture cannot  take  the  property  of  one  citizen  for  the  mere  purpose 
of  transferring  it  to  another  is  well  settled.  Palairet's  Appeal,  17 
Sinith,  488 ;  Brown  v.  Hummel,  6  Barr,  86 ;  Lambertson  v.  Ho- 
gan,  2  Id.  24, 

The  authority  to  erect  the  branch  road,  if  it  exist  at  all,  must  be 
Btatutoiy.  But  such  power  must  be  clearly  granted  before  its 
exercise ;  for  whatever  powers  are  not  expressly  granted  to  a  cor- 
poration are  withheld.     Diligent  Fire  Engine  Co.  v.  Com.,  25  Sm. 

Without  such  authority  the  act  of  the  defendants  is  illegal 

and  arbitrary.      Is  such  authority  conferred  by  the  charter  of 

the  Vest  Reading  R.  E.  Co.  ?     The  charter  of   that    company. 

Act  of  March  20,  1860  (P.  L.  471)  creates  a  corporation  "  with 

power  and  authority  to  construct   a  railway  beginning  at   any 

point  on  and  connecting  with  the  Lebanon  Valley  K.  R.,  l>e- 

tween  Fourth  Street  in  tne  city  of  Reading  and  the  river  Schuyl- 

Kll,  thence  by  such  route  as  shall  be  deemed  best,  and  across  or 

along  such  streets  in  said  city  as  may  be  found  expedient  to  use,  to 

^pomt  on  Canal  Street  in  said  city,  near  the  Reading  Gas  Works, 

^rti  power  to  extend  said  road  to  the  Henry  Clay  Furnace." 

,  This  is  their  whole  grant  of  power.     The  West  Reading  R.  R. 

^  laid  along  Canal  Street,  and  the  Reading  Sheet  Mill  is  at  no 

mt  within  500  feet  of  Canal  Street.     The  defendants,  therefore, 

aerived  no  power  from  the  charter  to  construct  a  branch  road,  and 

^11  the  franchises  were  exhausted  by  the  choice  of  the  route  and 

^^  coBBtruction  of  the  road  thereon.     In  the  charter  of  tlie  West 

^^iDg  R.  R.  and  in  the  General  Railroad  Act  of  1849,  while 
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there  is  authority  to  take  land  in  connection  with  the  main  track 
for  tlie  construction  of  sidings,  there  is  no  power  given  to  build 
branch  tracks.  The  power  tnereby  conferred  to  construct  "  turn- 
outs, sidings,  and  other  devices,"  is  confined  to  the  main  line  of 
the  railroad,  which  is  located  in  this  case  on  Canal  Street  There 
is  a  clear  distinction  between  a  siding  and  a  branch  road.  The 
former  may  be  constructed  under  the  provisions  of  the  Gteneral 
Act,  while  the  latter  must  be  specifically  authorized.  Section  17 
of  the  Act  of  April  13,  1846  (P.  L.  322),  extended  to  the  Heading 
K.  K.  by  Act  of  April  14,  1864  (P,  L.  396),  does  not  give  the 
needed  authority.     That  Act  is  as  follows : 

"  And  it  shall  be  lawful  for  the  said  company,  subiect  to  con- 
ditions, etc.,  to  make  such  latei'al  railroads  or  branches  leading 
from  the  main  line  of  their  road  to  such  convenient  place  or  point 
in  either  of  the  counties  into  or  through  which  the  said  main  line 
of  their  road  may  pass,  as  the  president  or  directors  may  deem  ad- 
vantageous and  suitable  to  promote  the  convenience  of  the  inhabit- 
ants tiiereof,  and  the  interests  of  the  company." 

The  Act  cannot  be  construed  as  having  any  refer^ice  to  ex- 
tending railway  facilities  to  private  corporations,  but  only  to 
villaees  at  some  distance  from  the  main  line  of  the  road.  Pitts- 
burgh V.  Penna.  R  E.  Co.,  12  Wr.  385. 

The  Commonwealth  transfers  to  her  citizens  her  power  of  emi- 
nent domain  only  when  some  existing  public  need  is  to  be  sup- 
plied, or  some  public  advantage  is  to  be  gained.  Edgewood  R.  K. 
Co.'s  Appeal,  29  Sm.  269 ;  Cooley's  Cons.  Law,  530. 

Geo.  F.  Baer,  for  the  appellees. 

The  right  to  lay  down  as  many  sidings  and  other  collateral  tracb 
as  are  requisite  to  accommodate  its  business,  is  incident  to  the 
right  to  construct  a  railroad.  Black  v.  R.  R.  Co.,  8  Sm.  249 ; 
Cleveland  and  Pittsburgh  K.  K.  Co.  v,  Speer,  6  Sm.  325 ;  E.  R. 
Co.  y,  Williams,  4  Id.  103 ;  2  Kedfield  on  Railways,  245. 

Side  tracks  leading  from  the  main  line  to  the  great  mannfao 
turing  industries  built  along  its  track,  are  necessary  to  enable  the 
road  to  perform  its  obligations  to  the  public  to  transport  freight 
cheaply  and  expeditiously.  It  is  in  the  highest  sense  a  "  public 
use,"  and  every  public  use  is  directly  or  incidentally  of  private 
advantage  to  some  one.  It  is  absurd  to  suppose  that  a  railroad 
could,  in  this  age,  consist  of  a  mere  trunk. 

The  Act  of  April  13,  1846  (P.  L.  322)  confers  all  the  requisite 
authority.  It  makes  the  president  or  directors  the  sole  judges  of 
the  "  place  or  point"  to  which  the  road  shall  run,  as  well  as  of  its 
necessity.  The  case  is  ruled  by  Pittsburg  v.  Penna.  R  R  Co., 
12  Wr.  359. 

The  company  is  alone  intrusted  with  the  location  of  its  road, 
subject  to  the  liability  imposed  by  law  for  damages  occasioned 
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thereby.  Struthers  v.  E.  K.  Co.,  6  Weekly  Notes,  161 ;  Parke's 
Appeal,  14  Sm.  137;  New  York  and  Erie  E.  E.  v.  Young,  9  C. 
175;  Anspach  v.  Mahanoy  and  Broad  Top  Mt.  E.  E.  Co.,  5 
Phila,  471. 

Green,  J. — The  bill  in  this  ease  sought  to  restrain  the  defend- 
ants from  laying  a  piece  of  track  600  feet  long  from  its  main  road 
to  certain  iron  works  in  the  city  of  Eeading.     The  plaintiffs  con- 
tend that  there  is  no  lawful  authority  for  the  structure  in  question. 
The  case  was   heard  as  a  plea  in  bar  to  the  bill,  alleging  a  legal 
right  to  make  the  structure  under  certain  Acts  of  Assembly  set 
forth  in   the   plea.     A  preliminary  injunction,  granted  when  the 
bill  was  filed,  was  dissolved  and  tne  bill  itself  dismissed  by  the 
Court  below,  and  of  this  action  the  plaintiflfs  complain.     The  pro- 
posed track  extends  for  a  short  distance  over  a  lot  of  ground  of 
which  the  plaintiffs  are  lessees,  with  buildings,  machinery,  and  a 
warehouse  nsed  as  a  steam  marble  mill,  and  also  a  dwelling-house 
erected  thereon.     The  track  is  laid  along  two  streets  immediately 
in  front  of   the  premises  of  the  plaintifc  on  two  sides,  and  from 
these  causes  it  is  claimed  that  great  damage  will  arise  to  the  plain- 
tiffs if  the  track  in  question  is  permitted  to  remain  and  be  used  by 
the  defendants.     As  the  latter  allege  a  perfect  legal  authority  for 
their  act  the  question  of  damage  is  not  material  to  the  discussion 
as  the  injury  of  the  plaintiff  is  a  subject  of  compensation  in  ap- 
propriate proceedings,  which  in  point  of  fact  are  already  pending. 
The  defendant   claims  that  it  has  the  power  to  lay  the  track 
under  the  authority  conferred  by  the  charter  of  The  West  Eead- 
ing E  R  Co.,  passed  March  20,  1860  (P.  L.  471),  and  also  by  the 
seventeenth  section  of  the  Act  of  April  13,  1846  (P.  L.  312)  incor- 
porating the  Pennsylvania  E.  E.  Co.     It  is  conceded  that  the  de- 
fendant has  duly  acquired  the  franchises  of  the  West  Eeading  E.  E. 
Co.,  and  the  rights  conferred  by  the  17th  section  of  the  Act  of 
April  13, 1846,  by  appropriate  legislation.     The  West  Eeading 
R  R.  Co.  was  by  its  charter  vested  "  with  power  and  authority  to 
construct  a  railway,  beginning  at  any  point  on  and  connecting  with 
the  Lebanon  Yalley  E.  E.  between  Fourth  Street  in  the  city  of 
heading  and  the  Eiver  Schuylkill ;  thence  by  such  route  as  shall 
te  deemed  best,  and  across  or  along  such  streets  in  said  city  as  it 
^ay  be  found  expedient  to  use,  to  a  point  on  Canal  Street,  near 
the  Reading  Gas  Works,  with  power  to  extend  said  road  to  the 
Henry  Clay  Furnace,  subject  to  all  the  provisions  and  restrictions" 
of  the  general  Act  of  Feb.  19, 1849,  and  with  the  limitation  that 
the  road  should  not  exceed  five  miles  in  length.     The  right  to 
occupy  streets  in  the  city  of  Eeading  is  thus  expressly  given,  so 
for  as  the  main  track  is  concerned,  and  in  point  oi  fact  the  road  is 
laid  and  in  use  along  Canal  Street,  directly  in  front  of  plaintiffs' 
premises.      The  sidmg  or  branch  in  question  starts  on  and  runs 
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along  Canal  Street  for  some  distance,  passing  in  front  of  and  then 
across  tlie  property  of  the  plaintiffs.    So  far  as  Canal   Street  is 
concerned  tne  structure  is  clearly  lawful,  unless  the  companv  has 
no  right  to  construct  sidings  at  all.     But  that  position  is  not  ten- 
able.     In  the  case  of  Phna.,  Wilmington  and  Bait.  R,  K.  Co.  r. 
Williams  (4  P.  F.  S.  103)  the  authority  conferred  was  *^  to  locate 
and  construct  a  railroad  of  one  or  more  tracks"  and  ^^  to  make,  *^ 
construct,  and  erect  such  warehouses,  toll-houses,  carriages,  care,    i 
and  all  the  works  and  appendages  neoessary  for  the  convenienee    j 
of  the  said  company  for  the  use  of  said  railroad."    We  held  that    ! 
"  This  grant  of  power  unquestionably  carries  with  it  the  right  to 
construct  turnouts,  sidings,  stations,  and  engine  houses,   and  all 
works  and  appendages  usual  in  the  convenient  operation  of  a  rail- 
road.    A  railroad  without  switches,  sidings,  turnouts,  and  build- 
ings for  fuel,  water,  engines,  stations,  etc.,  would  be  useless  in  a 
great  measure.     They  are  essential  to  the  operation  of  the  road 
and  to  the  transportation  of  freight  and  passengers  with  security 
and  dispatch."     In  the  case  of  Cleveland  and  Pittsbura^  IL  R.  Co. 
V.  Specr  (6  P.  F.  S.,  on  page  335),  Aonew,  C.  J.,  in  delivering  the 
opinion  of  the  Court  said,  "  By  the  express  words  of  this  clwter, 
the  power  is  conferred  of  making  as  many  sets  of  tracks  as  are 
deemed  necessary.     But  if  this  power  were  not  expressed  it  is 
clearly  to  be  infeiTcd  from  the  general  powers  conferred,  and  the 
essential  purposes  of  the  grant.     A  power  to  build  side  tracks  is 
essential  to  tlie  purpose  and  use  of  the  road."     In  Black  v.  P.  and 
R.  R.  R.  Co.  (8  P.  F.  S.,  on  page  252),  we  said  that  "the  woid 
*  railroad '  ex  vi  termini,  includes  siding. "     It  cannot  be  doubted 
therefore  that  the  right  to  build  sidings  is  included  as  a  necessary 
incident  in  the  right  to  build  a  railroad. 

But  in  addition  to  this  implied  power,  this  company  is  expressly 
clothed  with  the  powers  conferred  by  the  general  railroad  law  of 
1849,  which  includes  the  power  to  construct  '^  branches  or  lateral 
railroads"  and  *'  turnouts,  sidings,  and  other  devices,"  and  still 
further  with  all  the  power  and  authority, given  to  the  Pennsylva- 
nia Railroad  Co.  by  the  17th  section  of  the  Act  of  April  13, 1846. 
By  that  Act,  authority  is  given  "  to  make  such  lateral  railroads  or 
branches  leading  from  the  main  line  of  their  said  road  to  such  con- 
venient place  or  point  in  either  of  the  counties  into  or  through 
which  the  said  main  line  of  their  road  may  pass,  as  the  president 
or  directors  may  deem  advantageous  and  suitable,  to  promote  the 
convenience  of  the  inhabitants  thereof,  and  the  interesta  of  said 
company."  In  the  case  of  Black  v.  the  P.  and  R.  R.  R.  Co.,  above 
citea,  the  powers  of  the  Phila.  and  Reading  R.  R.  Co.,  the  present 
defendant  under  this  Act,  were  construed  by  this  Court,  ana  it  was 
there  held  that  the  company  had  the  right  to  build  branch  tracks  from 
their  main  road,  through  the  streets  of  Philaclelphia  to  their  coal 
wharves  on  the  river  Delaware.    Although  the  <marter  gave  only 
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a  right  to  build  a  railroad,  with  one  of  its  termini  ^^  at  some  suit- 
able point  in  or  near  the  city  of  Philadelphia,"  under  which  a 
road  was  btdlt  terminating  at  Bichmond  on  the  river  Delaware, 
yet  it  was  held  that  on  account  of  the  necessarily  increasing  wharf 
accommodations  required  for  increased  business,  additional  tracks 
or  branches  might  lawfully  be  buUt  from  the  main  line  to  the  vari- 
ous wharves-     So  far,  the  authority  was  implied.     But  it  was  also 
held  that  such  additional  tracks  or  branches  were  branch  railroads 
within  the  meaning  of  the  17th  section  of  the  Act  of  13th  April, 
1^:6.    This  WHS  going  further  than  is  necessary  in  the  present 
case.    In  that  case  the  branch  track  was  laid  solely  in  the  interest 
and  for  the  advantage  of  the  railroad  company.     It  commenced 
and  it  terminated  on  their  own  property,  while  in  its  course  it  was 
built  through,   the  streets  of  the  city,  whereas  here,  the  branch 
makes  a  ne^?-  connection,  affords  an  additional  facility  for  trans- 
portation, and  prociires  increased  traffic  to  the  main  road.     We 
cannot  assent  to  the  opposing  contention,  which  holds  that  a  side 
track,  which  leads  only  to  a  manufacturing  or  mining  establish- 
ment, held  in  private  ownership,  is  illegal  because  it  does  not  sub- 
Berve  a  public   use.     These  establishments  are  very  numerous, 
especially  in  Pennsylvania,  along  a  near  line  of  railroad.     They 
serve  to  develop  the  resources  of  the  State,  they  give  employment 
to  vast  numbers  of  citizens  and  constitute  a  most  important  ele- 
ment in  the  general  wealth  and  prosperity  of  the  community. 
CSonvenience  and  consequent  cheapness  of  transportation  are  in 
most  cases  essential,  and  in  many  vital   to   their  maintenance. 
Moreover,  considerable  portions  of  the  general  public  are  directly 
interested  in  the  traffic  which  goes  to  them,  and  in  that  which 
comes  from  them.     Hence  in  the  connection  in  which  we  are  now 
considering  them,  we  cannot  regard  them  as  merely  private  in- 
terests ana  therefore  without  the  pale  of  that  public  use,  for  which 
private  property  mav  be  taken  in  the  construction  of  railroads  law- 
lully  established  and  actually  used  for  public  purposes. 

In  Cleveland  and  Pittsburgh  R.  R  Co.  v.  Speer(6  Casey,  p.  332), 
we  held  that  "  it  does  not  admit  of  a  doubt  in  this  State,  that  a 
railroad  company  may  use  a  public  street  or  highway  when  au- 
thorized by  its  charter  expressly  or  inferentially,"  and  in  Mayor, 
etc,  of  Pittsburgh  v.  Pennsylvania  E.  R.  Co.  (12  Wr.  359),  we 
decided  construing  this   same  17th  section  of  the  Act  of  13th 
April,  1846,  that  "  these  branches  or  lateral  railroads,  within  the 
space  of  the  counties  mentioned,  depend  upon  the  discretion  of 
the  president  and  directors,  who  are  made  tne  judges  of  the  con- 
venient place  or  points  to  which  they  are  to  be  led,  and  also  of 
tneir  advantages,  and  whether  they  are  suited  to  promote  the  con- 
venience of  tne  inhabitants  of  such  counties  and  the  interests  of 
wi^  company.     If  these  terms  are  fully  complied  with,  then,  in 
^ing  such  branches  or  lateral  railroads,  the  company  have  or, 

8  A.  &  K  R.  Cas.— 13 
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using  the  language  of  the  Act,  the  president  and  directors  have, 
exactly  the  same  power  and  authority  as  they  posseee,  and  can  ex- 
ercise, in  constructing  their  main  hne.  Tne  branches  and  iLe 
main  line  in  these  respects  are  placed  on  the  same  footing."  Tie 
foregoing  principles  and  decisions  cover  every  aspect  of  the  present 
case,  ana  are  entirely  convincing  that  there  was  no  error  in  tte 
action  of  the  Court  below. 

The  case  of  Edgewood  Railroad  Co.'s  Appeal  (29  P,  F.  Sm. 
257),  has  no  application  to  the  present  case.  Ihat  was  an  attempt 
by  the  owners  of  a  coal  mining  property  to  build  a  lateral  roaii, 
connecting  their  mine  with  the  Pennsylvania  Kailroad,  without 
complying  with  the  provisions  of  the  lateral  railroad  statutes  by 
effecting  an  organization  under  the  Acts  of  1868  and  1871,  author- 
izing the  construction  of  railroads  for  public  use.  It  was  perfeetiy 
apparent,  and  we  so  held  that  "  the  conveyance  of  persons  and 
property"  in  the  sense  in  which  those  words  are  used  in  the  Act 
of  1868,  would  be  out  of  the  question,  and  that  the  only  business 
to  be  done  on  the  road  was  the  transportation  of  the  coal  of  the 
Hampton  Coal  Company.  To  create  a  company  for  the  building 
of  such  a  railroad  under  the  provisions  of  the  laws  authorizing  the 
creation  of  companies  to  build  railroads  for  public  use,  would  be  a 
clear  violation  of  the  express  terms  of  those  laws.  The  seven- 
teenth section  of  the  Act  of  13th  April,  1846,  was  not  before  us 
in  that  case,  nor  was  it  in  any  manner  considered. 

Decree  affirmed. 

Dissenting  opinion  by  Tbunkby,  J. 

The  bill  charges  that  the  defendant  intends  forthwith  to  eon- 
Btruct  a  siding  across  and  through  the  plaintiff's  lot  and  dwelling- 
house,  thence  alon^  a  street  to  the  rolling  or  sheet  mill  of  the 
Reading  Iron  WorKS ;  that  to  do  so,  it  wul  be  necessary  to  tear 
down  the  dwelling-house;  that  the  defendant  has  notified  the 
plaintiff  to  remove  their  property  including  said  building,  and  if 
they  do  not  by  to-morrow,  the  defendant  will  proceed  witn  neces- 
sary force  to  remove  the  obstructions ;  that  the  ei'ection  of  said 
sidmg  is  for  the  special  accommodation  of  said  Beading  Iron 
Works,  a  private  corporation,  and  at  its  instance  and  for  private 
gain ;  and  that  by  construction  of  said  siding,  the  plaintiff  will  sns- 
tain  irreparable  injury.  And  defendant's  plea  avers  its  authority 
"  to  erect  such  a  siding  as  is  proposed."  The  cause  was  heard  on 
bill  and  plea,  and  the  facts  charged  must  be  taken  as  admitted. 

I  shall  do  no  more  by  way  oi  protest,  than  call  attention  to  the 
undisputed  facts  upon  which  the  bill  is  dismissed.  As  I  under- 
stand the  decisions  and  the  facts  on  which  they  are  respectively 
based,  never  before  has  such  a  taking  of  private  property  in  this 
State  received  judicial  sanction,  and  I  doubt  if  ever  before  a  rail- 
road company  attempted  it.     No  one  denies  that  a  railroad  com- 
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pany  may  lay  as  many  sidings  and  turnouts  as  are  fairly  requisite 
to  accommodate  its  business,  nor  that  the  company  is  entmsted 
with  the  location  of  its  road  and  branches,  keeping  within  the 
limits  of  it^  charter.  Locating  its  road  between  certain  points,  or 
locating  a  branch  to  a  certain  point  for  accommodation  of  the  pub- 
lic, is  jJtogetlier  different  from  locating  a  branch  or  siding  merely 
to  accommodate  a  private  person,  natural  or  artificial,  for  private 
gain. 

Here  is  the  naked  fact  of  mnning  a  siding,  as  it  is  called,  across 
the  plaintifEs'  lot,  a^inst  their  will,  for  private  gain,  to  a  rolling- 
milL    This  siding  is  not  for  public  use.     Its  terminus  is  on  private 
property.     If  the  defendant  may  lawfully  construct  it,  it  may 
arbitranly  run  its  sidings  to  eveiy  private  place  it  chooses,  doing 
irreparable  mischief  to  owners  oi  property  who  are  in  the  way. 
In  Seading,  the  plaintiflFs'  dwelling  and  business  are  destroyed  to- 
day, in  laying  a  siding  to  an  iron-mill ;  to-morrow  another  citizen 
may  be  rained  by  a  siding  to  an  ice-house ;  another  by  one  to  a 
tannery,   and   so  on   indefinitely.      Other  companies  have  like 

Sowers  as  this  defendant.  In  Philadelphia  dwellings  may  bei 
emolished  in  running  sidings  to  sugar  refineries,  shoe  factories, 
shops,  and  salesrooms,  and  other  private  places  at  the  arbitrary 
discretion  of  the  several  boards  of  directors.  Outside  of  the  cities, 
no  man^s  farm  will  be  secure  from  a  siding  to  any  stone-quarry  or 
other  private  place,  whose  owner  may  be  favored  by  the  judgment 
of  a  board  of  directors.  I  am  not  convinced  that  it  was  the  legis- 
lative intent  to  grant  such  rights,  and  do  not  believe  they  have 
been  granted.  But  if  within  me  words  of  the  statutes  or  charters, 
it  seems  to  me  a  gross  violation  of  the  citizen's  right,  that  his 
property  should  be  violently  taken  for  private  use. 

The  statutes  relating  to  lateral  rain*oads  make  provisions  for 
owners  of  mines,  mills,  and  the  like,  to  secure  rights  of  way,  and 
nnder  these,  the  owners  of  private  property  have  some  protection 
^gamst  the  cupidity  or  interested  judgment  of  their  neighbors. 
K  the  Reading  Iron  Works  made  a  connection  with  the  defendant's 
^^,  and  is  entitled  to  cross  the  plaintiff's  lot  at  all,  it  should  be 
^7  proceeding  under  those  statutes,  instead  of  an  abuse  of  the 
^fits  granted  to  defendant. 

Although  indicating  the  grounds  of  dissent,  I  am  not  unmindful 
^t  the  decree  settles  the  rights  of  the  parties,  and  that  I  have 
taken  an  erroneous  view  of  the  facts  and  law  of  this  case. 

'^e  foregoing  case  is  interesting  as  raisinff  a  question  upon  which  there 
^few  or  no  direct  authorities.  A  review  of  the  principles  which  seem  ap- 
P||<^le  to  it,  however,  and  of  the  cases  in  which  analogous  questions  have 
Deen  raised  and  settled,  seems  desirable. 

'Hie  principle  on  which  the  right  of  eminent  domain  conferred  upon  rail- 
'^  companies  rests,  is  the  necessary  subordination  of  private  to  public  in- 
^^^wte.  A  railroad  is  supposed,  and  rightly  too,  by  its  very  nature  to  confer 
^  inestimable  benefits  upon  the  people  at  large  as  to  warrant  its  being 
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deemed  a  public  measnre.  The  land,  therefore,  taken  by  it  is  deemed  to  be 
taken  for  public  use.  fiwan  «.  Williams,  ^^Mech.  437;  Bonaparte  «.  C.  &  A 
R.  R.  Co.,  1  Bald.  (U.  8.  0.  0.)  206;  Bradley  v.  N.  Y.  &N.  H.  R.  R  Co.,  21 
Conn.  394;  Whiteman  «.  Wilm.  &  Susq.  R  R.  Co.,  2  Harring.  (DeL)5U; 
Buffalo,  Bayou  Brazos,  etc.,  R  R.  Co.  v.  Ferris,  26  Tex.  588;  Wier  «.  8t. 
Paul,  Stillwater,  etc.,  R.  R.  Co.  18  Minn.  155;  Buffalo  &  N.  Y.  R  R  Go.f. 
Brainard,  9N.  Y.  100;  Bloodgood  «.  Mohawk  &  Hudson  R  R.Co.,  14  Weod. 
62;  Beekman  «.  8.  &  8.  R  R  Co.  8  Paige,  45;  Aldridge  o.  Tuscumbia  C.  k 
D.  R  R  Co.  2  8t  &  P.  199;  Davis  v.  Same,  4,  16,  421;  B.  &  O.  R  RCa 
f>.  Vanness,  4  Cranch.  C.  C.  695 ;  Zanesville  C.  &  C.  R  R  Co.  o.  Chappell 
Rice,  883 ;  Contra  Costa  R  R  Co.  «.  Moss,  28  Cal.  824 ;  San  Fa.  &  6.  R  B. 
Co.  V,  Caldwell,  81  Cal.  867;  Concord  R.  R,  Co.  «.  Greeley,  17  N.  BL  47. 

In  pursuance  of  this  theory,  the  courts  have  been  reasonably  liberal  in  their 
construction  of  railway  charters,  and  railroad  companies  will  be  deemed  en- 
titled by  virtue  of  their  general  powers  to  enter  upon  and  appropriate  lands 
for  all  purposes  reasonably  necessary  to  the  carrying  on  of  their  buainesi. 

They  may  therefore  take  ground  for  passenffer  stations  and  approaches 
thereto,  for  engine  houses,  for  warehouses,  intended  to  receive  and  store  goods 
which  have  been  or  are  about  to  be  transported.  Rensselaer  &  S.  R  K.  Co, 
V,  Davis,  48  N.  Y.  187;  N.  Y.  &  H.  R  R  Co.  v.  Kip.  46  N.  Y.  646,  67  K.  Y. 
227;  N.  Y.  Cent  &  H.  R  R  R  Co.  In  re  77  N.  Y.  248;  Mansfield  C.  k 
L.  M.  R  R  Co.  V.  Clark,  28  Mich.  619;  Reed  v.  Louisville  Bridge  Co.,  S 
Bush.  69;  Hamilton  «.  Annapolis  &  E.  R  R  Co.,  1  Md.  633;  Susq.  e.  C.  W. 
AQ.  R  Co.,  4  Ohio  St.  808;  Weiru.  St.  Paul,  S.&T.  F.  R  R  Co^  18 Minn. 
165;  Nashville  &  C.  R  R  Co.  «.  Cowarden,  11  Humph.  848;  Protzmani;. 
Ind.  &  C.  R  R  Co.,  9  Ind.  467;  South  Carolina  R  R  Co.  v.  Blake.  9  RicL 
228 ;  Hannibal  &  St.  J.  R.  R  Co.  «.  Meeder,  49  Mo.  165 ;  Cumberland  Val- 
ley R  R.  Co.  V.  McLanahan,  59  Pa.  St.  28;  Graham  o.  C.  &  K.  J.  C.  R  R. 
Co.,  86  Md.  468. 

For  cattle  yards  for  stock  transported  on  the  railroad,  In  re  N.  Y.  Cent- 
RRCo.,  68  N.  Y.  826. 

For  shops  to  repair  cars  and  engines  used  on  the  road.  Chicago,  B.  &  Q- 
R  R  Co.  «.  Wilson,  17  III.  128;  Low  «.  Galena  &  C.  U.  R  R  Co.,  18  JIL 
824 ;  Hannibal  Sc  St.  J.  R.  R  Co.  o.  Meeder,  49  Mo.  165 ;  Vuginia  &  T.  B. 
R  Co. «.  Elliott,  5  Nev.  858;  State  v.  Mansfield,  8  Zab.  1  N.  J.  610;  South- 
em  Pac.  R  R.  e.  Raymond,  68  Cal.  228. 

For  turnouts  and  side  tracks,  incidental  to  the  road's  business.  Toledo 
&  W.  R  R  Co.  tJ.  Daniels,  16  Ohio  St.  890;  Phila.,  W.  &  B.  R  R  Co.  f. 
Williams,  64  Pa.  St.  108;  Cleveland  &  P.  R  R  Co.  «.  8peer,^6  Pa.  St.  335. 

For  springs  to  supply  water  tanks.  Strohecker  v.  Ala.  &  C.  R.  R  Co.,  42 
Ga.  509. 

For  a  dumping  place  to  deposit  waste  earth.  Lodge  e.  Phila.,  W.  &  B. 
R  R  Co.,  8  Phila.  345. 

For  the  accommodation  of  additional  tracks  on  a  whole  line  of  rulwaj. 
In  re  N.  Y.  Cent.  R.  R  Co.,  67  Barb.  426. 

For  the  purpose  of  obtaining  sufficient  space  on  the  side  of  the  road  to  erect 
a  telegraph  wire.  Prather  «.  Jeffersonville,  M.  &  L  R  R  Co.,  53  lad, 
16. 

But  for  purposes  not  directly  connected  with  the  business  of  the  company 
no  such  power  is  reasonably  to  be  Id f erred. 

Hence  a  railroad  company  has  been  held  to  derive  from  the  general  terms 
of  its  charter  no  power  to  build  a  lateral  railroad  (Bait.  &  H.  Turnpike  Co. 
V.  Union  R  R.  Co.,  86  Md.  224),  nor  to  take  land  for  speculation,  nor  to  pre- 
vent competition,  nor  to  aid  collateral  enterprises  remotely  connected  vit^ 
the  road,  nor  to  facilitate  prospective  business  not  reasonably  to  be  expected. 
Rensselaer  &  S.  R  R  Co.  «.  Davis,  43  N.  Y.  187. 

Nor  for  dwellings  of  workmen  employed  by  the  road.     State  «.  Mansfield, 
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3  Zab.  510;  Nashville  &  C.  R  R.  Co.  v,  Oowarden,  11  Humph.  d48;  Eldridge 
f .  Smith,  34  Yt.  484. 

Nor  for  Bbopsto  manufacture  cars.  Walfordv.  C,  St.  P.  &  F.  du  Lac  R. 
R  14  Wis,  675;  Eldridge  v.  Smith,  84  Vt.  484;  N.  Y.  &  E.  H.  R  R  Co.  «. 
Kip,  46  N.  Y;  546;  Vt.  &  Can.  Ry.  Co.  «.  Vt.  Cent.  Ry.  Co.,  84  Vt.  2. 

Nor  for  the  purpose  of  obtaining  gravel  to  construct  the  road.     N.  Y.  & 
€.  R  R  Co.  9.  Gunnison,  1  Hun.  496. 
Not  for  a  wharf.     Iron  R  R  Co.  «.  Ironton,  19  Ohio  St.  299. 
Nor  for  a  temporary  right  of  way  during  the  building  of  the  main  track. 
Gray  v.  Livexpool  &  Burg.  Ry.,  9  Beay.  891;  Ourrier  «.  Marietta  &  C.  R.  R. 
Co.,  11  Ohio  St.  228. 

Reference  is  in  every  case  had  to  what  are  the  legitimate  requirements  of  the 
company  in  canning  on  its  legitimate  business.  Lodge  v.  P. ,  W.  &  B.  R.  R.  Co. 
SPhila.  345;  Chicago,  B.  &  Q.  R  R  Co.  v.  Wilson,  17  111.  128;  Toledo  &  W. 
R  R  Co. «.  Daniels,  16 Ohio  St.  89Q;  South  C.  R  R  Co.,  9  Rich.  228;  P., 
W.  &  B.  R  R.  Co.  t>.  WiUiams,  64  Pa.  St.  103;  In  re  N.  Y.  C.  Ry.  Co.  67 
Barb.  426;  Pratber  v.  Jeff.,  M.  <&  L  R  R  Co.,  52  Ind.  16;  Beck  v.  United  N. 
J.  R.  R  Co.,  10  Vroom,  45. 

ka  example  of  the  principle  discussed  occurs  in  the  case  of  Rensselaer  & 
Saratoga  Ry.  Co.  v,  Davis,  43  N.  Y.  137,  where  a  railroad  company,  having 
one  of  the  termini  of  its  road  on  a  navigable  waterway  extending  into  Canada, 
made  application  to  acquire  certain  lands  near  said  terminus,  which  they  al- 
leged would  be  needed  in  consequence  of  the  increased  business  of  the  road 
«ipected  to  result  from  a  ship  canal  which  was  to  be  cut  at  that  point,  con- 
necting the  waters  already  referred  to  with  other  waters.  It  was  held,  that 
the  company  was  not  entitled  by  virtue  of  the  general  powers  in  their  charter 
contained  to  take  possession  of  the  land. 

Judged  by  this  standard,  it  may  be  seriously  doubted  whether  the  princi- 
pal case  was  rightly  decided.     The  bill,  as  pointed  out  by  Tbuitkbt,  J.,  dis- 
tinctly alleged  that  the  road  in  question  was  to  be  built  for  the  convenience 
of  the  private  e8tabli9hment,  and  it  may  certainly  be  questioned  whether  the 
affording  of  such  acconunodation  was  within  the  scope  of  the  legitimate 
business  of  the  railroad.    It  has  indeed  been  held  in  some  cases  that  roads 
xnay  be  opened  from  any  great  coal  or  mining  field,  owned  by  individuals, 
in  order  to  accommodate  them  in  their  business,  and  that  this  is  to  be  deemed 
snch  a  public  use  as  will  warrant  in  their  construction  an  exercise  of  the  right 
of  eminent  domain.     (Pecopson  Road,  16  Pa.  St.  15;  Sherman  «.  Bluck,  82 
€aL  487.)  But  there  are  many  authorities  to  the  contrary.     Young  «.  Mc- 
Xenae,  3  Ga.  44;  Taylor  tj.  Porter,  4  Hill,  146;  Buffalo  &N.  Y.  R  R  Co.  f>. 
Brainerd,  9  N.  Y.  108;  Bradley  «.  N.  Y.  &  H.  H.  R  R  Co.,  21  Conn.  305; 
Beeves  «.  Treasurer  of  Wood  Co.,  8  Ohio  (N.  S.),  844. 
The  preponderance  of  authority  seems  therefore  against  the  principal  case. 
As  to  the  general  question  whether  the  power  of  eminent  oomain  may  be 
^xerdsed  to  take  land  for  manufacturing  establishments  which,  altliough 
nodoobtedly  useful  to  the  public,  are  to  be  owned  and  run  by  an  individual, 
^  Cooley  on  Constitutional  Limitations,  534.    The  question  has  generally 
viaen  in  the  case  of  companies  authorized  to  construct  dams  in  a  river  to  im- 
proTe  the  navigation.  This  has  generally  been  held  to  be  a  public  measure  war- 
nnting  the  exercise  of  the  power  of  eminent  domain.     (Conunon wealth  o. 
^^  4  Peck,  468;  Hazen  v.  Essex  Co.,  12  Cush.  447.)  But  the  cases  are  not 
I*"Wtly  agreed  even  upon  this  point. 

fiee  Pittsburg,  etc,  R  R  Co.  v.  Robinson,  1  Am.  &  E.  R.  R  Cas.  468. 
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Chitech 

V. 

The  Ghand  Bapids  and  Indiana  R.  R.  Co. 

(70  Indiana  BepixrU,  161.     May  Term,  1880.) 

An  applicatioD,  under  section  710  of  the  practice  act,  2  R.  8.  1876,  p.  289, 
for  a  writ  for  the  assessment  of  damages,  must  be  in  writing ;  and  such 
application  constitutes  a  complaint,  to  which  objection  may  be  made  as 
in  ordinary  adversary  prqceedings. 

In  an  action  for  such  writ,  against  a  railroad  company,  for  an  entry  upon 
lands  claimed  by  the  plaintiff  by  inheritance  since  such  entry,  a  failure 
to  allege  in  the  complaint  that  the  ancestor  was  the  owner  at  the  time  of 
the  entry  is  fatal ;  as  is  also  a  failure,  in  such  an  action  by  any  one^  to 
refer  therein  to  the  law  authorizing  the  entry. 

Qtiery, — Can  the  heir  maintain  such  an  action,  in  any  case  f 

From  the  Lagrange  Circuit  Court. 

A.  Ellison,  J.  D.  Ferrall  and  J.  S.  Drake,  for  appellant. 
A.  Zollars  and  F.  T.  2k)llar8,  for  appellee. 

KiBLAOK,  J. — This  was  a  proceeding  by  Jacob  M.  Church,  to  re- 
cover compensation  and  damages  from  the  Grand  Kapids  and 
Indiana  K.  E.  Co.,  for  the  construction  and  maintenance  of  its  line 
of  road  over  his  lands. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of  two 
tracts  of  land,  describing  th^,  lying  in  the  county  of  Lagrange, 
and   that  the  defendant,  in  June,  1867,  entered  upon  and  con- 
structed its  railroad  track  over  said  lands,  thereby  appropriating^ 
and  converting  to  its  own  use  a  part  of  such  lands,  also  describing 
the  part  so  appropriated  and  converted ;  that  said  tracts  of  land 
were  worth  in  the  aggregate  twelve  thousand  dollars,  and  had  been 
greatly  damaged  by  the  construction  of  said  railroad  over  the  same, 
because  of  such  railroad  running  anglingly  across  such  lands,  there- 
by leaving  the  remaining  parts  in  an  irregular  form ;  because  said 
railroad  cut  off  a  long  and  narrow  strip  from  the  east  side  of  one  of 
said  tracts,  which  was  in  a  high  state  of  cultivation,  thereby  in- 
volving the  building  of  a  large  amount  of  additional  fencing ;  and 
because  he  had  been  prevented  from  using  all  of  his  said  lands 
since  March  Ist,  1874,  when  he,  the  plaintiff,  inherited  the  same 
from  his  father,  Ira  Church,  as  the  defendant  was  then  and  since 
had  been  in  the  possession  and  use  of  the  portions  of  said  lands  sj) 
appropriated  and  converted  by  it ;  that,  by  reason  of  the  appropri- 
ation and  conversion  of  such  portions  of  said  lands,  the  plaintiff 
had  been  damaged  in  the  sum  of  two  thousand  dollars,     n  here- 
fore  the  plaintiff  demanded  judgment,  and  that  appraisers  might 
be  appointed  to  appraise  and  assess  the  damages  which  had  accrued 
to  him,  and  all  other  proper  relief. 

The  parties  appeared  to  the  action  below,  and  without  objection 
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the  court  appointed  three  qualified  persons  as  commissioners  to  ap- 
praise tlie  damages  alleged  to  have  been  sustained  by  the  plaintifi 
as  above.  These  commissioner  afterward  made  a  report,  assessing 
the  plaintiffs  damages  at  the  sum  of  fifteen  hundred  dollars.  To 
this  report  the  defendant  filed  twenty-one  exceptions.  Some  of 
these  exceptions  were  struck  out  by  the  court,  others  of  them  were 
^thdrawn,  and  issue  was  joined  upon  the  rest. 

The  cause  was  then  sent  to  a  jury  for  trial,  the  result  being  a 
general  verdict  for  the  plaintiff,  assessing  his  damages  at  sLk  hun- 
dred dollars,  accompanied  with  answers  to  a  great  number  of 
special  interrogatories  respectively  submitted  to  the  jury. . 

The  defendant  moved  in  arrest  of  the  judgment  and  the  motion 
was  sustained.  Judgment  was  thereupon  rendered  in  favor  of  the 
defendant. 

Error  is  assigned  upon  the  decision  of  the  court  arresting  the 
judgment,  and  that  raises  the  question  of  the  sufficiency  of  the 
complaint. 

It  was  held  by  this  court,  in  the  case  of  McMahon  v.  The  Cin- 
cinnati and  Chicago  Short-Line  K.  B.  Co.,  5  Ind.  413,  that  so  much 
of  the  act  entitled  "  An  act  to  provide  for  the  incorporation  of  rail- 
road companies,"  approved  May  11th,  1852,  1  R  S.  1876,  p.  696, 
as  relates  to  the  assessment  of  damages  against  railroad  companies 
for  the  taking  of  land  for  the  construction  of  their  roads,  ana  that 
part  of  article  41  of  the  code,  2  R  S.  1876,  p.  281,  relating  to  the 
same  subject  must  be  construed  in  pari  materia  and  treated  as  one 
enactment. 

The  construction  thus  given  in  that  case  has  been  acquiesced  in 
and  adhered  to  as  a  rule  of  practice  in  this  State. 

The  complaint  clearly  did  not  bring  this  case  within  the  provis- 
ions of  sec.  15  of  the  act  of  Mav  11th,  1852,  supra.  It  did  not 
alle^  such  proceedings  by  the  railroad  company  as  were  necessary 
to  give  the  court  below  jurisdiction  to  appoint  appraisers  under 
that  section.  We  must,  therefore,  look  to  the  provisions  of  article 
41  of  the  code,  above  referred  to,  to  enable  us  to  judge  of  the  suffi- 
ciency of  the  complaint. 

That  article  of  the  code  provides  that,  "When  any  person,  cor- 
poration, or  company,  design  to  construct  a  canal,  or  railroad  or 
turnpike,  graded,  McAdamized,  or  plank  road,  or  bridge,  or  estab- 
lish a  ferrv,  as  a  work  of  public  utility,  although  for  private  profit, 
being  authorized  by  law  to  take  real  property  therefor,  such  per- 
son, corporation  or  company,  may  have  a  writ,"  formerly  known  as 
the  writ  of  ad  quod  damnum,  for  the  assessment  of  damages ;  that 
such  person,  corporation,  or  company  may  file  an  application  for 
such  writ  in  the  circuit  court,  or  in  the  office  of  the  clerk  of  that 
court  in  vacation,  setting  forth  the  precise  description  of  the  real 
estate  desired  to  be  taken,  the  names  of  the  persons  interested 
therein,  making  them  defendants,  and  the  purposes  to  which  the 
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same  is  to  be  converted,  and  refer  to  the  law  which  aatborizes  the 
taking  of  the  property,  whereupon  a  writ  for  the  afisessment  of  the 
damages  shall  be  issued.  See  sections  706,  707.  That  article 
further  provides,  that  anv  person  having  an  interest  in  anv  land, 
which  has  been,  or  may  be,  taken  for  any  such  public  work,  may 
have  the  benefit  of  this  writ  upon  his  own  application,  upon  which 
like  proceedings  shall  be  had  as  in  case  of  application  made  by  the 
corporation,  company,  or  person  prosecuting  the  work.  See  sec- 
tion 710. 

It  is  evident  from  these  provisions  that  the  application  for  a 
writ,  required  as  above,  must  be  in  writing,  and  constitutes  the 
complaint  in  the  action,  to  which  objection  may  be  taken,  as  in 
ordinary  adversary  proceedings. 

As  has  been  seen,  the  complaint  averred  that  in  June,  1867,  the 
defendant  entered  upon  the  lands,  which  it  particularly  described, 
and  constructed  its  railroad  over  said  lands,  thereby  appropriating 
and  converting  a  portion  of  such  lands  to  its  own  use,  and  that 
the  plaintiff  inherited  these  lands  from  his  father,  Ira  Church,  on 
the  Ist  day  of  March,  1874,*  when  he  found  the  defendant  in  the 
possession  and  use  of  the  lands  so  appropriated  and  converted  by  it 
to  its  own  use. 

It  was  thus  shown,  as  an  inevitable  inference  from  the  facts 
alleged,  that,  at  the  time  a  right  of  action  accrued  against  the  de- 
fendant for  whatever  damages  resulted  from  the  construction  of 
its  railroad  over  the  lands  referred  to,  the  plaintiff  was  not  the 
owner  of  such  lands  and  had  no  interest  therein.  Upon  what, 
therefore,  could  the  plaintiff  base  his  claim  to  recover  these  dam- 
ages 2  Not  by  assignment  from  the  pei'son  to  whom  they  accraed, 
for  no  assignment  was  alleged.  Not  by  inheritance,  for  it  was  not 
averred  that  Ira  Church  was  the  owner  of  the  lands  when  they  were 
taken  and  converted  by  the  defendant,  or  that  he  had  otherwise 
become  entitled  to  recover  such  damages  at  the  time  the  descent 
was  cast  upon  the  plaintiff.  Terms  of  years  and  other  estates  less 
than  freehold  pass  to  the  executor  or  administrator,  and  are  not 
subjects  of  descent. 

[Personal  property,  whether  in  possession  or  in  action,  does  not 
descend  to  the  heirs,  but  goes  to  the  personal  representatives  of 
the  deceased.  2  Bouvier  Institutes,  368 ;  2  Hilliard  on  Eeal  Prop- 
erty, 189;  Toller  on  Executors,  139. 

The  general  rule  is  that  damages  to  land,  remaining  uncollected, 
do  not  pass  to  the  vendee  or  descend  to  the  heir.  1  Bedfield  on 
Railways,  5th  ed.,  p.  392,  and  authorities  above  cited. 

Under  some  circumstances,  the  heir  may,  in  this  State,  sue  upon 
and  collect  a  chose  in  action  which  belonged  to  his  ancestor,  but  in 
such  a  case  it  must  be  shown  that  there  is  no  executor,  adminis- 
trator, creditor,  widow  or  other  person  entitled  to  control  or  share 
in  such  chose  in  action.     Schneider  v.  Piessner,  54  Ind.  524; 
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Bearss  v.  Montgoraerv,  46  Ind.  544 ;  Walpole's  Adm'r  v.  Bishop, 
31  Ind.  156, 

The  damages  alleged  to  have  been  inflicted  in  this  case  were 
such  as  enured  to  the  benefit  of  the  person  who  owned  the  lands 
when  the  railroad  was  constructed,  and  the  simple  averment  that 
the  plaintifE  had  afterward  inherited  these  lands  did  not  show  him 
to  be  entitled  to  recover  for  such  damages.  The  taking  of  the 
lands  by  inheritance  did  not  necessarily  carry  with  it  any  claim  to 
damages  to  such  lands,  which  had  previously  accrued,  as  has  al- 
ready been  shown. 

There  ^was,  also,  no  reference  in  the  complaint  to  the  law  which 
authorized  the  defendant  to  take  and  appropriate  the  lands  taken 
and  used  by  it  as  alleged.  Such  an  averment  was  held  by  this 
court  to  be  necessary  m  a  case  similar  to  the  one  at  bar.  The 
Indianapolis,  etc.,  K.  E.  Co.  v.  Newsom,  54  Ind.  121. 

The  complaint  being  insufficient,  the  court  below  did  not  err  in 
Jirresting  the  judgment. 
The  judgment  is  affirmed,  with  costs. 


Oathkbine  Dixon  u  B,  &  P.  B.  B.  Co. 
Rhoda  O'Bbibn  v.  B.  &  P.  E.  R.  Co. 
John  Speingman  v.  B.  &  P.  B.  R.  Co. 
William  H.  West  v.  B.  &  P.  R.  R.  Co. 

{Athanee  Gase^  Supreme  Conrtj  IHttriet  of  Oohmbia.    January  Term^  1881.) 

The  inquisitioii  provided  for  by  the  act  of  Congress  of  May  21,  1872,  grant- 
ing the  B.  &  P.  R.  R.  Co.  the  riffht  to  lay  its  tracks  along  Sixth  street 
in  the  city  of  Washington,  was  for  a  different  purpose  from  that  speci- 
fied in  the  act  of  February  6,  1807,  authorizing  the  extension  of  a  lateral 
branch  of  that  road  into  the  District  of  Columbia.    That  of  the  act  of 
1867  applied  to  cases  where  the  company  desired  to  locate  its  road  over 
sny  land  within  the  district,  and  in  tne  event  of  a  failure  to  obtain  the 
«BBent  of  the  owner  for  any  of  the  reasons  set  forth  in  the  act,  the  com- 
pany was  to  make  application  to  a  justice  of  the  peace  for  the  county  of 
Washington,  who  thereupon  was  to  issue  his  warrant  to  the  marshal  re- 
'QuiriDg  nim  to  summon  a  jury  to  meet  on  the  land  and  proceed  to  value 
the  damages  which  the  owner  would  sustain  by  its  use  or  occupation  by 
the  company.    But  the  damages  to  be  ascertained  under  the  authority 
of  the  act  of  1872,  viz. :  <<the  appreciation  or  depreciation  of  the  value 
of  the  property  situated  alonsr  said  street,"  was  a  matter  not  provided 
for  by  the  act  of  1867,  and  although  the  act  of  1872  declared  that  the 
amount  which  the  company  should  pay  should  be  ascertained  in  the 
inanner  and  form  as  provided  by  the  act  of  1867,  this  simply  referred  to 
the  inquisition  as  a  convenient  method  of  ascertaining  the  damage  and 
did  not  mean  that  the  inauguration  of  the  proceeding  was  to  rest  only 
^th  the  pleasure  of  the  company. 

statute  of  limitations  does  not  bar  the  plaintiff's  remedy  where  the  lia- 
^ty  of  the  defendant  is  created  not  merely  by  the  act  of  the  parties, 
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but  by  the  positiye  requisitions  of  a  statute,  nor  will  it  be  held  to  em- 
brace any  proceeding  at  law  not  therein  enumerated.  Hence  as  the 
Maryland  act  of  1715,  chap.  23,  sec.  2,  which  is  the  statute  of  limita- 
tions in  this  district,  in  none  of  its  provisions  makes  allusion  to  a  pro- 
ceeding by  inquisition,  such  a  proceeding  cannot  be  regarded  as  an 
action  within  the  meaning  of  the  statute. 

In  an  action  at  law  to  recover  damages  to  the  plaintifTs  property  by  reason 
of  the  laying  of  a  railroad  track,  the  only  recovery  which  can  be  had 
would  be  in  respect  of  temporary  or  transitory  damages  accrued  up  to 
the  time  of  the  inception  of  the  suit,  whereas,  a  statutory  inquisition, 
which  is  not  a  suit  in  the  sense  of  the  law,  is  instituted  to  ascertain 
for  all  time  the  amount  of  permanent  damages  sustained.  But  a  proper 
subject  for  consideration  by  the  jury  on  the  inquisition  would  be  the 
recovery  which  might  be  had  in  a  pending  action  at  law,  by  way  of 
reducing  the  amount  of  their  award. 

At  such  an  inquisition  if  the  marshal  submits  the  names  of  the  jurors  to  the 
respective  attorneys  that  they  may  strike  from  the  list  until  the  number 
is  reduced  to  twelve,  and  the  attorney  for  the  defendant  refuses  to  do  so, 
the  marshal  may  perform  that  duty  in  his  stead,  as  otherwise  it  wooJd 
be  possible  in  any  case  for  a  party  defendant  to  prevent  the  rendition  of 
a  verdict  by  refusing  to  strike  from  the  panel. 

There  is  no  force  in  an  objection  that  in  four  separate  inquisitions,  the  same 
twenty  jurors  were  presented  as  a  panel  in  each  case. 

Kor  will  the  court  consider  the  objections  whether  a  sufficient  number  of 
witnesses  were  sworn  and  examined  as  to  the  amount  of  the  alleged 
damages. 

A  party  is  not  entitled  to  recover  damages  for  the  depreciation  of  his  prop- 
erty in  consequence  of  the  laying  of  a  railroad  track,  if  the  property 
was  not  owned  by  him  at  the  time  the  track  was  laid.     The  owner  of 
the  land  at  the  time  of  the  injury  can  alone  take  advantage  of  a  claim 
.  for  damages,  and  if  he  does  not  claim  his  subsequent  vendee  cannot. 

The  Case  is  stated  in  the  opinion. 

J.  G.  Payne  for  PlaintifEs. 
Enoch  Totten  for  Defendants. 

Hagneb,  J. — On  the  27th  of  February,  1879,  on  application  of 
the  several  plaintiffs,  a  justice  of  the  peace  issued  warrants, 
directed  to  the  marshal  of  the  District  of  Columbia,  requiring 
him  to  summon  in  each  case  a  jury  of  twenty  citizens  to 
assemble  on  the  premises  at  a  specified  time,  and  assess  the 
damages  sustained  by  the  plaintiffs,  respectively,  in  consequence 
of  the  laying  of  the  defendant's  railroad  track  along  Sixth 
street.  The  marshal  summoned  the  same  twenty  persons  to 
appear  in  each  case  as  a  jury  and  assess  damages.  The  jnry 
appeared  near  the  premises  at  the  time  named,  and  the  Ust  of 
names  was  submitted  by  the  marshal  to  the  respective  attomevs 
that  they  might  strike  from  the  list.  The  attorney  for  tlie 
railroad  company  objected  to  the  proceeding  as  entirely  illegal 
and  unauthorized,  and  refused  in  behalf  of  the  company  to 
strike  any  names  from  the  list  submitted.  Thereupon,  the 
counsel  for  the  plaintiff  in  the  respective  cases,  struck  off  four 
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names,  and  the  marshal  proceeded  to  strike  a  sufficient  number 
of  additional  names  to  reduce  the  number  to  twelve.  The  same 
proceeding  was  adopted  in  each  of  the  four  cases  in  turn,  and 
the  jury  rendered  verdicts  in  each  case  in  favor  of  the  plaintiff, 
assessing  the  damans  in  different  amounts. 

On  the  17th  of  March,  1879,  the  marshal  made  a  return  in  each 
(ase  to  the  court.  The  defendant  thereupon  filed  exceptions  in 
each  case,  and  these  exceptions  have  been  certified  to  this  court 
ioT  determination  in  the  first  instance. 

First.  It  is  insisted  upon  the  part  of  the  railroad  company  that 
the  magistrate  was  without  jurisdiction  or  authority  to  issue 
a  warrant  in  either  case  upon  the  application  of  the  plaintiff,  a» 
the  statute  under  which  he  professed  to  act  provided  only  for  the 
issuing  of  such  warrant  upon  the  application  and  request  of  the 
railroad  company. 

The  second  section  of  the  act  of  Congress  of  the  5th  of  Feb- 
ruary, 1867,  authorizing  the  extension,  etc.,  of  a  lateral  branch  of 
the  Baltimore  and  Potomac  R.  R.  into  and  within  the  District  of 
Columbia,  provided  that,  before  the  railroad  company  should  pro- 
ceed  to  construct  any  railroad  which  they  may  lay  out  or  locate 
over  any  land,  etc.,  within  the  District,  they  shall  first  obtain  the 
assent  oi  the  owner  of  such  land,  etc.,  "  or  if  such  owner  shall  be 
absent  from  said  District,  or  shall  refuse  to  give  such  assent  on 
Buch  terms  as  said  company  shall  approve,  or  oecause  of  infancy, 
coverture,  etc.,  shall  be  legally  incapable  of  giving  such  assent, 
then  it  shall  be  lawful  for  the  said  company  to  apply  to  a  justice 
of  the  peace  for  the  County  of  Washington  who  shall  thereupon 
isene  His  warrant  directed  to  the  marshal  requiring  him  to  sum- 
mon a  jury  which  should  meet  on  the  land  and  "  proceed  to  value 
the  damages  which  the  owner  of  such  land  will  sustain  bv  the 
use  or  occupation  of  the  same  required  by  the  said  company." 

The  act  of  the  21st  of  May,  1872,  entitled  "  An  act  to  confirm 

the  action  of  the  board  of  aldermen  and  common  coiincil  of  the 

city  of  Washington,  desimating  a  depot  site  for  the  Baltimore 

and  Potomac  R.  K.  Co.  and  for  other  purposes,"  declared  that  "  the 

Baltimore  and  Potomac  R.  R.  Co.  shall  have  the  right  to  extend  its 

track  from  Yirginia  avenue  along  Sixth  street  to  the  open  grounds 

l^een  Sixth  street  and  B  streets  north,   and  the  canal,  de- 

^bed  as  follows:"  .  .  .  "The  said  company  shall  lay  no  more 

than  two  tracks  along  said  Sixth  street,  and  as  near  as  practicable 

i^  the  centre  of  said  street;  provided,  that  the  said  corapanv 

shall  pay  the  owners  of  private  property  along  the  line  of  Sixtli 

street,  north  of  Yirginia  avenue  by  which  the  said  railroad  passes, 

any  damage  which  the  said  property  may  sustain  by  reason  of  the 

%ing  of  its  track  along  the  said  Sixth  street,  and  the  said  dam- 

Jg^  if  any,  shall  be  ascertained  in  manner  and  form  as  provided 

^J  the  act  of  Congress  approved  February  5,  1867,  entitlea  an  act,. 
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etCy  it  being  underatood  that  the  question  of  damages  herein  re> 
ferred  to  shall  be  confined  to  the  question  of  appreciation  and 
depreciation  of  the  value  of  the  property  situated  along  said 
street." 

The  condemnation  provided  for  in  the  act  of  1867  applied  to 
cases  where  the  railroad  desired  to  obtain  permission  to  lay  oat 
or  locate  its  road  over  any  land  within  the  District,  and  in  the 
event  of  their  failure  to  obtain  the  assent  of  the  owner  of  such 
land  for  any  of  the  reasons  therein  set  forth,  then  the  company 
was  to  make  the  application  to  a  justice  of  the  peace.  But  that 
proceeding  was  not  to  be  resorted  to  where  the  owner  had 
already  given  his  consent. 

By  the  act  of  1872,  the  United  States,  the  owner  of  Sixth 
etreet,  expressly  gave  its  consent  to  the  location  by  the  railroad 
company  of  its  track  along  that  street  from  Virginia  avenue  to 
B  street.  No  inquisition,  tneref ore,  was  necessary  at  the  instance 
of  the  company,  or  any  one  else,  to  obtain  the  assent  alreadv  given 
for  the  laying  of  the  track.  But  the  act  of  1872  declared  that  the 
^tmount  which  the  company  should  pay  to  the  owners  of  private 
property  for  any  damage  whicli  said  property  might  sustain  by 
reason  of  the  laying  of  the  track  along  Sixth  street,  should  be 
ascertained  in  the  manner  and  form  as  provided  by  the  act  of 
Congress  of  February  6,  1867. 

The  inquisition  thus  authorized  was  for  a  different  purpose 
from  that  specified  in  the  original  law,  but  the  form  of  an 
inquisition  was  to  be  adopted  as  a  convenient  mode  of  ascer- 
taining the  amount  of  damages  for  a  matter  not  provided  for 
in  the  original  law,  viz. :  for  "  the  appreciation  or  depreciation 
of  the  value  of  the  property  situated  along  said  street." 

It  was  certain  that  the  party  complaining  in  respect  to  these 
damages  would  be  the  owner  of  the  property  and  not  the  railroad 
company,  and  the  statute  simply  referred  to  the  inquisition  as 
3.  convenient  method  of  ascertaining  the  damage ;  but  nowhere, 
by  fair  construction,  can  it  be  said  that  the  inauguration  of  the 
proceedings  by  inquisition  was  to  rest  onlv  with  the  pleasure  of 
the  company.  Such  a  construction  woula  practically  nullify  all 
benefit  that  the  owners  of  property  could  claim  under  the  law. 

But  we  conceive  that^  tne  Supreme  Court  of  the  United  States 
in  Baltimore  and  Potomac  R.  R.  Co.  v.  The  Trustees  of  the  Sixth 
Presbyterian  Church,  1  Otto,  127,  have  recognized  the  right  of 
an  owner  of  private  property  to  inaugurate  proceedings  by  inqui- 
sition under  the  act  of  1872.  In  that  case  compensation  was 
<5laimed  by  the  trustees  of  the  Church  against  this  company  for 
the  damage  from  the  laying  of  the  tracKS,  and  the  magistrate, 
upon  the  application  of  the  trustees,  issued  the  warrant  under 
wnich  judgment  was  given  in  favor  of  the  church.  After  full 
Argument,  in  which  a  number  of  objections  were    interposed 
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on  behalf  of  the  company,  the  award  below  was  affirmed  by  the 
Supreme  Court,  which  could  not  have  been  the  case  if  the  conrt 
had  been'  of  opinion  that  tlie  whole  proceeding  was  void,  as  ift 
insisted  in  the  present  instance. 

Second.  It  is  insisted  in  behalf  of  the  raib*oad  companv  that  in- 
asmuch as  the  company  had  completed  the  laying  of  its  tracks, 
along  Sixth  street  about  the  Ist  of  July,  1872,  and  these  warrants 
were  issued  nearly  seven  years  after  that  date,  the  proceeding  is 
barred  by  the  statute  of  limitations. 

The  statute  of  limitations  in  force  in  this  District,  which  is  the 
Maryland  act  of  1715,  chapter  23,  section  2,  declares  that  "  all  ac- 
tions of  trespass  quare  clausum  f regit,  all  actions  of  trespass,  detinue, 
sur-trover,  or  replevin  for  carrying  away  goods  or  chattels,  all  ac- 
tions of  account,  contract,  debt,  book,  or  upon  the  case,  other  than 
such  accounts  as  concern  the  trade  or  merchandise  between  mer- 
chants and  merchants,  their  factors  and  servants,  which  are  not 
residents  within  this  province,  all  actions  of  debt  for  lending,  or 
contract  without  specialty,  all  actions  of  debt  for  arrearages  of  rent, 
all  actions  of  assault,  menaces,  battery,  wounding  ana  imprison- 
ment, or  any  of  them,  which  shall  be  sued  or  brought  by  any  per- 
son or  persons  within  this  province  at  any  time  after  the  end  of  this 
present  session  of  assembly,  shall  be  commenced  or  sued  within  the 
time  of  limitation  hereafter  expressed,  and  not  after ;  that  is  to 
say,  the  said  actions  of  account  and  the  said  actions  upon  the  case, 
upon  simple  contract,  book,  debt,  or  account,  and  the  said  actions 
for  debt,  detinue,  and  replevin  for  goods  and  chattels,  and  the  said 
actions  for  trespass  quare  clausum  f  regit  within  three  years  ensuing 
the  cause  of  such  action  and  not  after,  and  the  said  actions  on  the 
case  for  words,  and  actions  of  trespass,  of  assault,  battery,  wound- 
ing, and  imprisonment,  or  any  of  them,  within  one  vear  from  the 
time  of  the  cause  of  such  action  accruing,  and  not  after." 

By  section  6  it  is  declared  that  "no  bill,  bond,  judgment  recog- 
nizance, statute  merchant,  or  of  the  staple,  or  other  speciality  what- 
soever, except  such  as  shall  be  taken  in  the  name  of  our  sovereign 
lord,  the  king,  his  heirs  and  successors,  shall  be  good  and  pleadable 
or  admitted  m  evidence  against  any  person  or  persons  in  this  prov- 
ince after  the  principal  debtor  and  creditor  have  been  both  dead 
twelve  years,  or  the  debt  or  thing  in  action  above  twelve  years  stand- 
^  "  etc. 

The  right  to  recover  damages  for  the  depreciation  of  the  plain- 
^ffs  property  by  the  inquisition  arises  unaer  the  statute  of  1872, 
wid  it  is  well  settled  that  where  the  liability  of  a  defendant  is 
created,  not  merely  by  the  act  of  the  parties,  but  by  the  positive 
feqoisitions  of  a  statute,  the  plaintiff's  remedy  is  not  barred  by  the 
statnte  of  limitations.    Angel  on  Limitations,  sec.  8,  p.  80. 

It  18  also  well  settled  that  the  statute  of  limitations  will  not  be 
held  to  embrace  any  proceedings  at  law  not  therein  enumerated. 
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It  is  manifest  that  in  none  of  its  provisions  is  an  allusion  made  to 
a  proceeding  by  inquisition.     The  statute  in  words  applies  to  ^  all 
mictions  of  trespass,    etc.,  and  declares  that  said  actions  shall  be 
brought  within  the  designated  periods.     The  proceeding  by  in- 
quisition cannot  be  regarded  as  an  action  witliin  tne  meaning  of  the 
statute.     Thus  it  has  been  held  that  limitations  are  not  a  bar  to 
proceedings  by  way  of  distress  for  rent.    Longwell  v.  Ridinger,  1    | 
Gill,  67.     Nor  to  a  suit  against  a  sheriff  for  an  escape.     French  v.     j 
O'Neal,  2  Harris  &  McHenery,  401.    Nor  to  a  suit  against  a  sheriff     ■ 
for  a  false  return  to  a  fieri  facias.     Newcomer  v.  Keedy,  2  Md.  19. 
Nor  to  a  distress  for  taxes.     Hogan  v.  Ingall,  2  Cranch  Cir.  Ct. 
Rep.  354.     So  debt  on  an  indenture  reserving  rent  is  not  within 
the  statute.     Angel  on  Limitations,  sec.  87. 

These  decisions  proceed  upon  the  theory  that  the  statute  of 
limitations  will  not  be  extended  to  cases  not  expressly  within  its 
provisions. 

In  this  case  it  was  in  the  power  of  the  railroad  company  itself  to 
have  insured  the  commencement  of  the  proceeding  within  the 
three  years.  But  having  during  all  this  interval  availed  itself  of 
the  ^rant  and  neglected  any  offer  of  compensation  to  the  parties 
aggrieved,  and  taken  no  steps  to  expedite  an  examination  of  the 
extent  of  the  injury,  it  could  not  be  permitted  to  avail  itself  of  the 
delay  for  which  the  road  itself  may  be  justly  held  accountabla 
United  States  v.  Clark,  96  U.  S.  48. 

Third.  It  is  objected  that  actions  at  law  in  behalf  of  these  plain- 
tiffs against  this  defendant  are  pending  on  the  law  side  oi  this 
<x)urt,  and  undecided  in  respect  of  the  identical  matters  and  things 
complained  of  and  set  fortn  in  these  proceedings.  If  we  are  at 
liberty  to  consider  the  matters  alleged  in  this  exception  as  admitted, 
it  is  enough  to  say  that  the  only  recovery  which  could  be  had  in 
those  suits  by  the  plaintiff  would  be  in  respect  of  temporary  or 
transitory  damages  accrued  up  to  the  time  of  the  inception  of  those 
actions  :  whereas  this  proceeding,  whidi  is  not  a  suit  in  the  sense 
of  the  law,  is  instituted  to  ascertain  for  all  time  the  amount  of  per- 
manent damages  sustained  by  the  plaintiffs.  Whatever  recovery 
might  be  had  in  those  cases  woula  be  a  proper  subject  for  con. 
fiideration  by  the  jury  on  the  inquisition,  "by  way  of  reducing  the 
amount  of  their  award. 

Fourth.  We  are  of  opinion  that  the  action  of  the  marshal  in 
striking  names  from  the  panel  on  the  refusal  of  the  defendant's 
attorney  to  perform  this  duty  was  perfectly  proper.  Unless  this 
was  so,  it  would  be  possible  in  any  case  for  a  party  defendant  to 
prevent  the  rendition  of  a  verdict  by  refusing  to  strike  from  the 
panel. 

Fifth.  There  is  no  force  in  the  objection  that  the  same  twenty 
jurors  were  presented  as  a  panel  in  each  case.  The  same  panel 
serves  at  a  long  term  of  the  court  where  a  hundred  cases  may  be 
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tried.  Practically  the  jury  in  each  separate  trial,  however,  is  a  dis- 
tinct one.  On  its  face  the  proceedings  in  each  of  these  cases  are 
regular,  and  the  presumption  of  course  would  be  that  the  jury 
acted  properly.  We  cannot,  therefore,  consider  the  objections  as  to 
whether  a  sufficient  number  of  witnesses  were  sworn  or  examined 
as  to  the  amount  of  the  alleged  injuries. 

These  are  all  the  objections  which  are  common  to  all  the  cases, 
but  in  the  case  of  Springman  another  objection  is  interposed  which 
^e  think  is  well  founded.    It  appears  that  at  the  time  the  track 
was  laid  the  property  now  ownea  by  Springman  belonged  to  other 
persons,  and  it  was  subsequently  conveyed  to  him.     In  our  opinion 
he  is  not  entitled  to  recover  damages  for  the  depreciation  of  the 
property  by  the  laying  of  the  track,  upon  principle  and  authority. 
In  mills  on  Emment  Domain,  chap.  8,  sec.  66,  the  author  says: 
^^  A  claim  of  damages  and  a  title  to  land  may  be  distinct.     Dam- 
ages for  taking  and  injury  to  land  belong  to  the  owner  at  the 
time  of  the  injury,  and  do  not  pass  to  a  subsequent  vendee.     The 
owner  alone  can  take  advantage  of  a  claim  for  damages,  and  if  he 
does  not  claim,  his  subsequent  vendee  cannot. 

In  11  Kichardson's  South  Carolina  Keports,  91,  Lewis  v.  Wil- 
mington and  Manchester  'EL  B.  Co.,  it  is  held :  '^  The  right  to  claim 
compensation  from  the  railroad  for  land  taken  from  the  track  of 
their  road  belongs  to  the  owner  of  the  track  at  the  time  the  road 
was  finished  through  it,  or  to  his  le^  representatives,  and  not  to 
a  Yendee  who  purchased  the  track  &om  the  owner  after  the  road 
was  finished  through  it." 

So  in  26  Yermont,  670,  Hand  v.  The  Town  of  Townshend, 
where  an  owner  of  land  brought  an  action  against  the  township  for 
the  7alae  of  land  condemned  for  the  road.  It  appeared  that  the 
load  was  not  ready  for  use  or  open  to  the  public  at  the  time  the 
claimant  purchased  the  land,  although  it  had  been  laid  down  be- 
iore  his  purchase.  The  court  say  :  "  We  think  the  owner  of  the 
land  at  the  time  the  road  is  laia  out  is  the  pei*son,  and  the  only 
person  to  bring  this  petition."  See  also  1  Kedfiield  on  R  R.  350, 
376. 

It  is  but  fair  to  presume  that  Springman  at  the  time  of  the  pur- 
chase took  into  consideration  the  depreciation  which  had  talcen 
place  in  the  value  of  the  property  in  consequence  of  the  laying  of 
the  track,  and  that  he  obtamed  the  property  for  a  lower  price  in  con- 
seouence  of  this  depreciation ; 

It  would  be,  therefore,  inequitable  that  he  should  be  allowed 
for  that  a  second  time  by  an  award  in  his  favor  on  this  inquisition. 

It  results  from  these  views  that  this  exception  in  Spnngman's 
<iafle  is  ruled  good  and  those  in  the  three  other  cases  are  overruled 
and  the  awarcte  as  to  them  affirmed. 

'^e  Chief  Justice  and  Associate  Justices  Wtlie  and  Hagneb 
^t  in  this  case. 
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The  Tesbe  Haute  ksj>  Indianapolis  B.  R*  Co. 

V. 
Scon  BT  AL. 

(JLd^amM  Ckue.    Indiana^  1881.) 

In  Indiana  the  abutting  landholders  own  the  fee  in  the  streets  of  cities  isd 
towns. 

The  State  in  laying  out  for  its  seat  of  goyemment,  upon  land  donated  by  the 
United  States  for  that  purpose,  the  town  of  Indianapolis,  and  making  sod 
filing  maps  thereof,  as  required  by  law,  Tested  in  the  town  for  the  use  of 
the  public  such  rights  to  the  streets  and  alleys,  and  such  interest  therein, 
as  would  have  been  vested  in  it  if  any  citizen  bad  been  the  proprietor  of 
the  land,  and  had  laid  out  the  town  in  the  same  way ;  and  the  grantee  in 
fee  simple,  in  a  conveyance  by  the  State  through  its  agent,  of  a  lot  by 
its  number,  abutting  upon  a  public  street  in  said  town,  acquired  such 
rights  to  said  street  and  such  interest  therein  as  would  be  conferred  by  a 
like  conveyance  by  such  a  citizen  proprietor  of  a  town ;  that  is,  such 
grantee  took  the  fee,  subject  to  the  public  use,  to  the  centre  line  of  such 
adjoining  street. 

Where  the  charter  of  a  railroad  company  provides  that  in  all  cases  where  the 
owner  of  lands  necessary  for  the  use  and  construction  of  its  road  *' shall 
refuse  to  relinquish  the  same  to  the  corporation,  or  shall  refuse  to  accept 
a  fair  compensation  therefor,"  it  shall  be  lawful  for  the  corporation  v> 
enter  and  take  possession  of  and  use  such  lands,  and  that  the  owner,  who 
feels  aggrieved  by  such  use,  shall  make  application  to  a  justice  of  the  peace 
for  an  appraisement  of  damages,  and  that  there  shall  be  no  recovery  bj 
such  owner,  unless  such  an  application  be  made  by  him  within  two 
years;  such  provisions  will  be  strictly  construed  as  against  the  owner  of 
the  land  taken,  and  such  limitation  will  not  apply  as  agunst  the 
owner  of  a  lot  abutting  upon  a  public  street  of  a  city  or  town,  upon  his 
side  of  which  street  such  railroad  company  has  maintained  its  track  for 
fifteen  years,  upon  a  level  with  the  grade  of  the  street,  with  the  authority 
of  such  city,  but  without  the  consent  of  the  owner  of  such  lot,  without 
having  demanded  of  him  a  relinquishment  of  his  title  to  the  street  and 
without  having  offered  him  a  fair  compensation ;  and,  against  the  rail- 
road company  so  occupying  the  street,  such  adjoining  proprietor  may 
have  the  usual  remedies  for  the  protection  of  rights  in  real  property. 

C.  Baker,  O.  B.  Herd,  and  T.  A.  Hendricks,  for  appellant 
B.  Harrison,  C.  C.  Hines,  and  W.  H.  Miller,  for  appellees. 

Morris,  Com. — The  appellees,  who  were  the  plaintifis  below,  in 
their  complaint  say,  that  for  fifteen  years  last  past  they  have  been 
and  still  are  the  owners  of  lots  7,  8,  9, 10,  11,  and  12,  in  square  93^ 
in  the  city  of  Indianapolis ;  that  said  lots  are  contiguous  to,  and,  on 
the  southeast  side  thereof,  for  the  distance  of  600  feet,  abut  upon 
Kentucky  avenue,  a  public  street  in  said  city,  and  that,  as  tbe 
owners  of  said  lots,  they  are  also  thO  owners  in  fee,  and  have  been 
during  said  fifteen  years,  of  that  portion  of  said  street,  for  said  dis- 
tance, lying  between  their  said  lots  and  the  centre  of  the  line  of 
said  street ;  that  ingress  and  egress  to  and  from  said  lots,  during 
said  period,  have  been  obstructed  and  prevented  on  the  north  side 
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thereof  bj  eight  railroad  tracks,  constracted  and  in  constant  use 
near  thereto ;  that  the  plaintiffs  have,  during  said  time,  used  said 
lots  for  the  purpose  of  storing  thereon  rough,  hewn,  and  dressed 
stone,  and  as  a  place  for  sawing,  cutting,  and  dressing  stone  for 
boilding  purposes ;  that,  in  prosecuting  their  business,  it  is  necessary 
that  they  should  have  free,  and  uninterrupted  access  to  their  said 
lots,  with  horses  and  wagons. 

They  further  say,  that  on  the  —  day  of ,  187-,  the  White 

River  Iron  Company,  a  corporation  organized  under  the  laws  of 
the  State  of  Indiana,  without  right,  and  without  first  having  dam- 
ages to  be  assessed  and  tendered  to  the  plaintiffs,  and  without  tlieir 
consent,  entered  upon,  and  laid  a  railroad  track  upon  that  portion 
of  Kentucky  avenue  described  as  belonging  to  them.    They  further 
sav,  that  the  White  River  Iron  Company  was  succeededf  by  the 
Capital  City  Iron  Company ;  that  the  appellant,  the  railroad  com- 
pany, a  corporation  organized  under  the  laws  of  the  State  of  In- 
diana, procured  an  assignment  and  transfer  to  it,  from  said  Capital 
City  iron  Company,  of  said  railroad  track ;  that  said  appellant  still 
maintains  said  railroad  track,  and  still  uses  the  same,  and  has  for 
fifteen  years  used  the  same  for  the  passage  of  locomotives  and  cars ; 
that  the  occupancy  of  said  street  by  the  defendants  and  each  of 
them,  for  railroad  purposes,  has  always  been  without  the  consent 
of  the  plaintiffs. 

The  plaintiffs  say  they  have  been  damaged  by  the  unlawful  use 
of  said  street  by  the  appellant,  in  the  sum  of  $20,000.  They  ask 
an  injunction,  and  all  otner  proper  relief. 

The  appellant  demurred  to  the  complaint.  The  demurrer  was 
overmled,  and  it  excepted. 

The  appellant  then  answered  the  complaint  in  five  paragraphs, 
the  first  being  a  general  denial.    The  second  paragraph  of  the 
answer  admits  that  the  appellees  are  the  owners  of  tne  lots  as  al- 
leged, but  avers  that  the  lots  are,  and  have  been,  within  the  limits 
of  the  tx)wn  and  city  of  Indianapolis  ever  since  the  5th  day  of  Feb- 
^ary,  1836 ;  that,  prior  thereto,  said  lots  were  a  part  of  the  terri- 
tory selected  and  laid  off  as  a  town,  and  site  for  the  permanent  seat 
of  government  for  the  State,  under  an  act  for  the  appointment  of 
coramissioners  to  select  and  locate  the  seat  of  government  for  the 
^tate,  approved  January  11th,  1820,  an  act  appointing  coramis- 
doners  to  layoff  a  town  on  the  site  selected,  approved  January  6tli, 
1821,  and  an  act  authorizing  the  agent  of  the  State  to  lay  off  the 
^^OB  belonging  to  the  State  into  lots,  and  offer  the  same  for  sale,' 
approved  February  9th,  1831 ;  that  said  commissioners  laid  out  the 
tovn,  made  two  copies  of  its  plans,  locating  and  marking  thereon 
^entncky  avenue  and  the  lines,  form,  and  dimensions  of  said  lots 
^  the  same  were  when  the  appellees  purchased  them ;  that  Ken- 
tncky  avenue  was  marked  ana  designated  on  s£^id  plan  as  a  street 
^^  said  town ;  that  two  plans  of  the  town  were  duly  made,  certified, 
*A.&E.  itCas.— 14 
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and disposed  of  aa  the  law  required,  one  being  deposited  with  the 
Secretary  of  State,  and  the  otner  with  the  agent  of  State  for  said 
town  ;  that,  under  the  act  of  February  9th,  1831,  the  agent  of  the 
State  of  the  town  of  Indianapolis  caused  two  complete  maps  of  the 
town,  designating  the  names  and  width  of  the  streets  and  alleys, 
and  the  number  and  the  size  of  the  several  squares  thereon,  the 
number  and  size  of  in-lots  and  out-lots,  and  the  forms,  courses^  and 
distances  of  their  boundaries,  and  the  contents  and  number  of  the 
several  lots,  which  maps  were  disposed  of  by  the  agent  as  provided 
by  law;  that,  in  all  respects,  these  maps  were  made,  filed,  endorsed, 
etc.,  as  required  by  law;  that,  upon  said  maps,  the  width  and 
courses  of  Kentucky  avenue,  Louisiana  street,  and  West  street 
were  marked  and  desi^ated ;  that  the  real  estate  described  In  the 
complaint  was  sold  and  conveyed  by  the  agent  of  the  State  of  said 
town  to  one  Dennis  White,  on  the  12th  day  of  December,  1835; 
that  the  title  of  the  plaintiffs  to  said  lots  is  derived  from  the  State 
through  the  conveyance  to  said  White ;  that  the  plaintiffs  obtained 
title  to  lots  7,  8,  9,  and  10  on  the  6th  day  of  August,  1860 ;  to  the 
two-thirds  of  lot  12,  on  the  6th  day  of  August,  1860;  and  to  the 
other  one-third  on  the  22d  day  of  January,  1864 ;  and  to  the  two- 
thirds  of  lot  11,  August,  1860 ;  and  to  the  other  third . 

It  is  then  averred  that  on  the  25th  day  of  February,  1867,  the 
common  council  of  Indianapolis  passed  an  ordinance,  which  has 
ever  since  been  in  force,  authorizing  the  Indianapolis  Furnace 
Company  to  lay  a  railroad  track  on  said  Kentucky  avenue,  which 
was  subsequently  amended  so  as  to  give  the  same  privileges  to  its 
assignee;  that  this  company  constructed  the  railroad  track  com- 
plained of,  and  that  appellant,  or  its  successor  and  assignee,  be- 
came the  owner  of  said  track  on  the  28th  day  of  November,  1873, 
and  has  since  remained  said  owner. 

It  is  then  averred  that  the  appellant  is  a  railroad  company,  or- 
ganized under  certain  acts  of  the  State  of  Indiana,  to  wit :  An  act 
to  incorporate  the  Terre  Haute  and  Richmond  R.  R.  Co.,  approved 
January  26,  1847 ;  an  act  amendatory  thereof,  approved  January 
13,  1849 ;  that  the  appellant  accepted  the  act  of  January  13, 1S49, 
on  the  12th  day  of  February,  1849.  It  is  further  averred  that  on 
the  28th  day  of  February,  1873,  the  appellant  acquired,  by  assign- 
ment from  the  Capital  City  Rolling  Mill  Company,  the  successor 
and  assignee  of  the  Indianapolis  Furnace  Company,  all  the  rights 
,  of  the  latter  company,  under  said  ordinance,  to  saia  railroad  track, 
and  then  appropriated  to  its  own  use  the  ground  upon  which  said 
track  was  built,  and  ever  since  has  held,  occupied,  and  used  the 
same,  subject  to  the  rights  of  the  public,  for  a  railroad  track,  etc 

The  third  paragraph  of  the  answer  admits  the  plaintiffs'  owner- 
ship of  said  lots,  and  the  north  half  of  Kentucky  avenue,  as  stated 
in  the  complaint ;  but  it  avers  that  the  appellant  is  a  corporation, 
existing  under  the  laws  of  the  State ;  that  said  track  was  laid,  and 
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has  been  maintained,  level  and  even  with  the  ^rade  of  said  ave- 
nue ;  that  said  avenue  is  a  public  street  in  the  city  of  Indianapolis, 
a  municipal  corporation,  existing  under  the  general  laws  oi  the 
State,  during  the  time  mentioned  in  the  complaint;  that  the  plain- 
tiff' estate  in  said  street,  and  during  all  said  time,  has  been  subject 
in  all  thin^  to  the  right  of  use  thereof  as  a  public  highway  and  a 
street  of  me  city  for  all  the  uses  of  a  street ;  that  said  track  was 
laid,  and  has  been  maintained,  by  the  appellants  as  a  part  of  its 
main  line  of  railroad  from  Indianapolis  to  Terre  Haute,  for  the 
transportation  of  freight  and  passengers  by  the  appellant  as  a  com- 
mon carrier,  without  in  any  manner  obstructing  said  avenue,  or  in 
anj  way  inconsistent  with  the  proper  use  of  said  track  for  trans- 
portation by  means  of  cars  drawn  by  steam  engines,  etc. 

The  fourth  paragraph  states  that  the  lots  mentioned  in  the  com- 
plaint were  a  part  of  a  tract  of  land  donated  bv  the  United  States 
to  the  State  of  Indiana  as  a  permanent  seat  oi  government ;  that 
it  was  properly  selected  and  established  by  the  State  as  the  perma- 
nent seat  of  government ;  that  it  was,  by  the  proper  agents  of  the 
State,  duly,  and  in  accordance  with  law,  laid  out  as  a  town  into 
sqnaroB,  lots,  public  streets,  and  alleys,  of  which  square  92  was  one, 
and  that  said   Kentucky  avenue  was  one  street,  dividing  said 
mare ;  that  two  complete  maps  were  made  by  the  proper  officers 
01  said  town  and  disposed  of  as  the  law  required ;  that  the  north- 
west half  of  said  square  92  was  sold  and  conveved  .by  the  agents 
of  the  State  to  Dennis  White,  on  the  12th  da^  oi  December,  1835, 
by  and  according  to  the  description  of  said  maps,  as  follows: 
*' Northwest  half  of  square  92,  in  the  town  of  Indianapolis;"  that 
the  only  ri^ht  and  title  of  said  plaintifEs  to  said  Kentucky  avenue 
was  derived  and  held  by  sale  and  conveyance  to  their  grantor  by 
B^d  description,  and  not  otherwise ;  that  said  avenue  was,  during 
all  said  time  in  the  complaint  mentioned,  a  public  street  of  the 
city  of  Indianapolis,  a  city  incorporated  under  the  general  laws  of 
the  State  for  the  incorporation  oi  cities ;  that  said  railroad  track  is 
on  a  level  with  the  grade  of  said  avenue,  and  used  for  the  trans- 
portation of  freight,  etc 

The  fifth  paragraph  of  the  answer  is  like  the  fourth,  except  that 
it  avers  specially,  as  in  the  second  paragraph  of  answer,  the  man- 
lier in  which  the  appellant  was  organized,  and  that  the  railroad 
^k  was  laid  on  said  Kentucky  avenue  in  such  manner  as  not  to 
obstmct  the  sanoie ;  that  said  lots  and  avenue  in  complaint  men- 
tioned have  been  at  all  times  within  and  part  of  the  city  of  Indi- 
^i^lis,  a  city  existing  under  the  general  laws  of  the  State ;  that 
8^ii  lota  being  the  private  property  of  the  appellees  and  their 
pMitore,  and  me  said  avenue  a  public  street  of  said  city,  laid  out, 
?|^ed,  etc,  by  said  city,  the  plaintiffs  had,  at  no  time,  anv  right, 
title,  or  interest  in  said  avenue  other  than  as  grantee  of  said  lots  in 
«ie  complaint  mentioned,  by  derivation  from  said  Dennis  White ; 
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that  said  city,  by  the  genei'al  laws  of  the  State,  had  and  exercised 
exclusive  control  over  the  streets  of  said  city,  of  which  said  avenue 
waa  one,  and  that  before  said  railroad  track  was  laid,  said  city 
granted  to  the  Indianapolis  Furnace  Company,  assignee  and  prede- 
cessor of  the  appellant,  a  license  to  construct  and  maintain  said 
railroad  track,  as  the  same  was  and  had  been  laid  and  maintained 
on  said  avenue  by  ordinances  properly  passed  by  the  Common 
Council  of  said  city,  in  February,  1867 ;  that  said  ordinances  have 
been  continuously  in  force,  etc. 

The  appellees  demurred  to  the  second,  third,  fourth,  and  fifth 
paragraphs  of  the  answer.  The  demurrers  were  sustained  and  the 
appellant  excepted. 

The  cause  was  submitted  at  special  term  to  the  court  for  triaL 
Findings  and  iudgment  for  the  appellees,  the  appellant  moved  for 
a  new  trial,  which  motion  was  overruled  and  it  excepted.  The 
appellant  appealed  to  the  general  term  of  said  court.  The  judg- 
ment at  special  term  was  affirmed,  and  the  appellant  excepted. 

The  errors  assigned  by  the  appellant,  on  appeal  from  the  special 
to  the  general  term,  are : 

First.  The  court  of  special  term  erred  in  overriding  the  appel- 
lant's demurrer  to  the  appellees'  complaint ; 

Second.  The  court  erred  in  sustaining  the  appellees'  demurrer  to 
the  2d,  3d,  4th,  and  5th  paragraphs  of  tne  appellant's  answer ; 

Third.  The  court  erred  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  error  assigned  in  this  court  is  that  the  court  of  general  term 
erred  in  affirming  the  finding  and  judgment  at  special  term.  The 
evidence  is  set  out  in  a  bill  of  exception.  It  is  not  insisted  by  the 
appellant  that  the  evidence  introduced  by  the  appellees  did  not 
sustain  their  complaint,  nor  does  the  appellant  asK  that  the  judg- 
ment below  should  be  reversed  on  the  ground  that  the  evidence 
was  not  sufficient  to  support  the  finding  of  the  court.  The  appel- 
lant in  the  court  below,  at  the  proper  time,  offered  to  prove  the 
facts  alleged  in  the  2d,  3d,  4th,  and  5th  paragraphs  of  its  answer* 
The  appellees  objected,  not  to  the  form  of  the  offer  thus  made, 
but  on  the  ground  that  the  facts,  if  proven,  would  constitute  no 
answer  or  defence  to  the  complaint.  The  court  sustained  the  ob- 
jection, refused  to  hear  the  offered  proof,  and  the  appellant  ex- 
cepted. 

Counsel  for  the  appellant  neither  waive  nor  press  objections  to 
the  complaint.  We  think  it  states  a  course  of  action,  and  that 
there  was  no  error  in  overruling  the  demurrer  to  it.  The  evidence 
established  the  facts  stated  in  the  complaint.  If  the  demurrer  to- 
the  2d,  3d,  4th,  and  5th  paragraplis  of  the  answer  were  rightly  sus- 
tained, there  was  no  error  in  overruling  the  appellant's  motion  for 
a  new  trial.  If  these  paragraphs  were  bad  j  there  could  be  no  error 
in  ruling  out  testimony  oflEered  in  proof  of  them.     If  the  para- 
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.graphs  were  good,  it  was  error  to  sustain  the  demurrers.  We  need 
not,  therefore,  separately  consider  the  motion  for  a  new  trial.  The 
question  arising  upon  the  motion  will  be  considered  in  disposing 
-of  the  demurrere. 

The  first  question  discussed  by  counsel  for  the  appellant  is: 
Does  a  purchaser  of  a  lot  by  its  number,  abutting  upon  a  public 
street  in  a  city  duly  laid  out  and  incorporated,  Sie  location  and 
width  of  its  streets  and  alleys,  and  the  number  and  size  of  its 
£quares  and  lots  having  been  properly  marked  and  designated  on 
plate  and  maps  made  and  filed  in  strict  accordance  with  the  stat- 
utes of  the  State  made  for  that  purpose,  take,  as  a  part  of  or  as  in- 
cident to  his  purchase  the  fee,  subject  to  the  public  use,  to  the 
centre  line  of  the  adjoining  street  ? 

The  appellant  insists  that  the  purchaser  does  not  so  take,  but 
that  the  fee  in  the  street  is  in  the  city,  and  held  by  it  in  trust  for 
the  public  use. 

Tne  lots  described  in  the  complaint  were  a  part  of  a  tract  of 
land  donated  by  the  United  States  to  the  State,  as  a  site  for  a  per- 
manent seat  of  government  for  the  State.  The  town  of  Indianapo- 
lis was  laid  out  by  the  State  as  its  permanent  seat  of  government, 
^nd  included  within  its  limits  said  lots  and  the  street  in  dispute. 
The  lots  abutting  upon  Kentucky  avenue  were  sold  and  conveyed 
ty  the  State,  through  its  proper  agents,  to  one  "White,  from  whom 
the  appellees  derive  title.  In  laying  out  the  town  of  Indianapolis, 
making  and  filing  maps  as  required  by  law,  the  State  vested  in  tlie 
town  tor  the  use  of  tne  public  such  rights  to,  and  interest  in,  the 
streets  and  alleys  of  the  town  as  would  have  vested  in  it  had  any 
citizen  been  the  proprietor  and  laid  out  the  town  in  the  same  way. 
And  the  deed  to  Wnite  gave  him  just  such  rights  to,  and  interest 
in,  the  streets  upon  which  the  lots  conveyed  abutted,  or  would  a 
like  deed  made  by  any  other  party  who  might  have  been  the  pro- 
prietor of  the  town. 

It  is  insisted  by  the  appellant,  in  an  exhaustive  argument,  that 
the  making  and  nling  of  maps  of  the  town,  as  required  by  law, 
operated  as  a  grant  of  the  fee  in  the  streets  to  the  town,  in  trust 
for  the  public  use.  It  is  claimed  that  the  language  of  the  second 
section  of  the  act  of  1818  cannot  be  reconciled  with  any  other  view ; 
that  the  words  "  general  warranty,"  as  used  in  that  section,  are 
without  meaning  as  to  the  donation  of  streets  unless  construed  as 
indicating  the  quantity  of  the  interest  granted ;  that,  as  to  streets, 
the  words  are  meaningless  and  purposeless,  unless  they  can  have 
this  operation.  There  is  much  plausibility  and  force  in  this  reason- 
ing, but  we  must  regard  the  question  as  settled  the  other  way  in 
Indiana. 

The  case  of  Cox  v.  The  Louisville,  etc.,  R.  R.  Co.,  48  Ind.  178, 
is  precisely  in  point.  The  decision  was  made  upon  great  delibera- 
tion, after  hearing  arguments  in  a  number  of  cases  involving  the 
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same  point,  and  the  concluBion  reached  was,  that  the  towns  and 
cities  of  Indiana,  laid  ont  in  accordance  with  the  statutes  of  the 
State  upon  the  subject,  take  but  an  easement  in  the  public  streets, 
and  that  the  fee  in  the  streets  remains  in  the  proprietor  and  his 
grantees  of  the  lots  abutting  upon  such  streets.  This  case  has  been 
approved  by  this  court  in  a  number  of  subsequent  cases :  Sharpe  v. 
The  St.  Louis,  etc.,  Ry.  Co.,  49  Ind.  296;  Koss  v,  Faust,  54  Ind. 
471 ;  Nelson  v.  Fleming,  56  Ind.  310  ;  The  Anderson,  etc.,  R.  R. 
Co.  V.  Kenodle,  54  Ind.  314 ;  Roelkes  v.  The  St.  Louis,  etc.,  Ry. 
Co.,  60  Ind.  127.  And  with  these  cases  agrees  the  early  case  of 
Conner  v.  The  President,  etc.,  1  Blackf.  43. 

It  is  said  that  in  the  case  of  Cox  v.  The  LouisviUe,  ete.,  R.  R. 
Co.,  supra,  the  complaint  alleged  that  the  plaintiff  owned  the  street 
in  fee ;  that  the  demurrer  admitted  this  and  therefore  the  real  ques- 
tion was  not  involved,  though  decided  by  the  court.  But  clearly 
the  court  and  counsel  engaged  in  the  case  regarded  the  complaint 
as  alleging  ownership  oi  the  street  merely  by  way  of  conclusion 
from  the  alleged  ownership  of  the  lot ;  and  in  this  we  think  the 
court  was  right.  While  Cox  does  aver  that  he  owned  the  street, 
etc.,  he  does  it  in  such  a  way  as  to  show  that  the  averment  is 
simply  an  inference  deduced  from  his  ownership  of  the  lot.  So- 
the  pleading  was  understood  by  all,  and  the  decision  should  have 
the  same  force  as  if  there  could  be  no  question  as  to  this. 

It  is  further  said  that  it  was  not  averred  in  the  complaint  that 
maps  of  the  city  of  Lafayette  had  been  made  and  disposed  of  as. 
required  by  law.  This  may  be,  but  in  deciding  the  case  the  court 
assumed  that  the  law  in  this  respect  has  been  mlly  complied  with. 
Judge  Downey  says : 

**  Conceding  that  the  proprietor  of  the  town  complied  with  this, 
law  in  every  respect,  that  he  made  the  plat  and  caused  it  to  be  re- 
corded, indicating  the  location  of  the  street  and  its  width,  and 
writing  upon  it  its  name  or  number,  what  was  the  effect  or  opera- 
tion upon  his  ownership  of  the  fee  siinple  estate  which  he  had  in 
the  land  over  which  the  street  runs  ?  It  is  not  very  clear  that  tho 
second  section  of  the  statute  has  any  reference  to  streets,  lanes, 
and  alleys,  but  we  will  concede  that  it  has,  and  that  streets,  lanes, 
and  alleys  are  among  the  donations  or  grants  mentioned  in  the 
section."  Streets  thus  considered,  the  courts  say,  belong  to  the 
owners  of  abutting  lots,  subject  to  the  public  easement.  "We 
approve  the  conclusion  reached  in  this  case. 

It  is  alleged  in  several  paragrajjhs  of  the  answer,  that  the 
appellant  took  possession  of  the  railroad  track  mentioned  in  the 
complaint  fifteen  years  ago,  and  that  portion  of  Kentucky  avenue 
occupied  by  said  track,  and  has  used  it  continuously  ever  since  as- 
a  part  of  its  main  line  of  railroad  for  its  transportation  of  freight  and 
passengers  thereon,  pursuant  to  the  provisions  of  its  charter.  It 
IS  stated  that  the  appellant  was  incorporated  imder  an  act  approved 
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January  26tli,  1847,  Local  Laws  of  1847,  p.  77,  the  fifteenth  sec- 
tion of  which,  it  afiirms,  was  repealed  by  the  third  section  of  the 
act  of  January  13th,  1849,  which  was  duly  accepted  by  it.  It  is 
insisted  that  the  third  section  of  the  act  of  1849  not  only  repealed 
the  fifteenth  section  of  the  act  of  1847,  but  that  it  authorized  the 
appellant,  without  notice  to  the  landowner,  or  an  offer  to  purchase 
the  right  of  way  through  his  lands,  to  enter  upon  and  take  posses- 
sion of  any  land  required  for  its-  right  of  way,  or  the  construction 
of  its  road,  and  that  unless  the  owner  within  two  years  from  such 
entry,  made  application  in  writing  before  some  justice  of  the  peace 
of  the  proper  county  for  compensation,  as  provided  in  said  section, 
it  became  seized  of  the  land  so  tak;en  in  fee,  and  he  waived  all 
right  to  compensation. 

The  18th  section  of  the  act  of  1847,  incorporating  the  appellant, 
provided  that,  when  the  corporation  had  procured  its  right  of  way 
as  therein  provided,  it  should  be  seized  of  the  land  so  procured  in 
fee.  The  3d  section  of  the  act  of  January  13th,  1849,  provided 
that,  ^  In  all  cases  where  the  owner  of  lands,  stone  (gravel,  wood, 
or  other  material),  necessary  for  the  use  and  construction  of  said 
road,  shall  refuse  to  relinquish  the  same  to  the  corporation,  or  shall 
refuse  to  accept  a  fair  compensation  therefor,  it  shall  be  lawful  for 
the  corporation,  by  their  president,  o»  by  any  superintendent, 
agent  or  engineer  employed  by  them,  to  enter  upon  and  take  pos- 
session and  use  the  same,  avoiding  in  all  cases  unnecessary  damage 
or  injury  to  the  owner  or  proprietor ;  and  where  the  said  owner 
may  feel  aggrieved  or  injured  in  conseqnence  of  such  use  of  land 
or  stone  (or  other  materials),  the  person  or  persons  so  feeling  ag- 
grieved or  injured,  shall  make  written  complaint  before  the  nearest 
Justice  of  the  peace  within  the  county  where  such  supposed  injury 
tas  been  done,  particularly  setting  forth  the  nature  and  locality 
of  the  injury,  and  the  interests  of  the  complainant  or  complainants 
therein,  whereupon  such  justice  of  the  peace  shall  require  the 
president  of  such  company  to  appoint  one  disinterested  appraiser, 
who  shall  be  a  citizen  of  the  county  in  which  such  justice  has  juris- 
diction, and  who  shall  not  be  a  stockholder  in  said  company,  within 
thirty  days  from  the  date  of  such  requisition  of  the  justice,  and  notify 
such  justice  of  the  name  and  place  of  residence  of  such  appraiser ; 
such  justice  of  the  peace  shall  also  require  the  complainant  or  com- 
plainants to  appoint  one  disinterested  appraiser,  who  shall  be  a  citi- 
zen of  the  county,  and  shall  not  own  land  within  three  miles  of  the 
line  of  said  road,  and  such  justice  shall  thereupon  summon  the  ap- 
praisere  so  appointed  to  meet  on  a  certain  day  and  select  a  third  dis- 
interested appraiser,  who  shall  also  be  a  citizen  of  that  county,  and 
shall  neither  own  stock  in  said  corporation  nor  land  within  three 
miles  of  the  line  of  said  road,  and  the  three  appraisers  so  appointed, 
after  being  duly  sworn  by  said  justice  to  do  impartial  justice  be- 
tween the  complainant  or  complainants  and  the  corporation,  and  to 
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take  into  consideration  the  benefits  resulting  to  the  complainant  or 
complainants  by  the  construction  of  the  road,  according  to  the  best 
of  their  judgment,  shall  upon  actual  trial  and  computation  (view) 
of  the  supposed  damages,  make  up  their  award,  and  report  the 
same  to  sucli  justice,  who  shall  thereupon  record  the  same,  together 
with  all  costs,  and  enter  his  judgment  and  enforce  his  collection, 
in  the  same  manner  that  other  judgments  are  collected :  Provided, 
that  the  complainant  or  complainants  shall  be  liable  to  pay  all  costs, 
unless  the  award  of  the  appraisers  exceeds  in  amount  the  sum  pre- 
viously offered  by  the  agents  of  the  corporation  as  a  compensation 
for  the  supposed  injury ;  the  decision  and  award  of  the  appraisers 
so  made  shall  be  final  between  the  parties,  unless  either  party  shall 
appeal,"  etc. 

It  then  provides  that  the  proceedings  on  appeal  shall  be  con- 
ducted as  in  other  cases  of  appeal ;  and  then  follows  this  proviso : 
"  Provided,  that  no  claim  shall  be  recovered  or  paid  by  said  cor- 
poration, unless  the  application  therefor  be  made  as  herein  pro- 
vided, within  two  years  next  after  the  property  shall  have  been 
taken  possession  of  as  aforesaid."  Section  4  of  this  act  provides, 
that  so  much  of  sections  13,  15,  and  16  of  the  act  of  January  26, 
1847,  incorporating  the  appellant,  as  conflicts  with  section  3  oi  the 
act  of  January  13,  1849,  shall  be  repealed. 

We  think  that  section  8,  above  recited,  repeals  section  15  of  the 
act  of  January  26,  1847.  It  covers  the  whole  subject  embraced 
by  the  latter  section,  and  is  inconsistent  with  all  its  provisions^  ex- 
cept so  much  of  it  as  relates  to  the  refusal  of  the  land-owner  to 
relinquish  to  the  corporation  the  land  required,  or  to  accept  com- 
pensation therefor,  but  this  portion  of  it  is,  in  almost  the  same 
words,  contained  in  section  3  of  the  act  of  1849  ;  so  much  of  sec- 
tion 16  of  the  act  of  1847  as  provides  for  notice  to  infants,  insane 
persons,  etc.,  may  not  be  repealed,  nor  is  section  14,  which  provides 
tor  agreements  to  purchase  the  right  of  way,  materials,  etc. 

It  IS  claimed  by  the  appellant,  that,  under  section  3  of  the  act 
of  1849,  it  had  the  right  to  enter  upon  and  take  possession  of 
Kentucky  avenue  and  use  and  occupy  the  same,  lay  its  track  npoD 
it  and  run  its  cars  and  locomotives  over  without  the  consent  of  the 
appellees,  though  they  had  not  refused,  nor  had  an  opportunity 
to  refuse,  to  relinquish  their  right  in  the  street  to  the  appellant, 
nor  refused  to  accept  fair  compensation  for  said  street. 

The  question  is  not  whether  the  legislature  could  have  authorized 
the  appellant  then  to  take  and  appropriate  the  appellees'  property, 
but  whether  by  this  section  such  authority  has  been  given  to  the 
appellant. 

That  this  act — which  ripens  the  possession  of  the  appellant,  taken 
without  consulting  the  owners,  and  it  may  be,  without  their  knowl- 
edge, into  a  title  in  fee  in  twoyeare — should  be  strictly  construed. 
wiB  nardly  be  questioned. 
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The  appellant  can  only  exercise  this  unasual  and  extraordinary 
power  in  cases  where  the  law  expressly  confers  it.     The  language 
of  the  section  seems  to  be  clear :  "  In  all  cases  where  the  owner  or 
owners  of  lands,"  etc.,  shall  refuse  to  relinquish  to  the  corporation, 
or  shall  refuse  to  accept  a  fair  compensation  "  therefor,  it  shall  be 
lawful  for  the  corporation,  by  their  president,"  etc.,  *'  to  enter  upon 
and  take  possession,"  etc.,  is  the  language  of  the  section.     The 
cases  in  which  the  corporation  may  enter  upon  and  take  possession 
of  the  land  of  another  are  clearly  specified!,  the  provisions  of  the 
section,  though  unusual  and  extraordinary,  if  limited  to  the  cases 
specified,  wilT  neither  be  unusually  harsh  nor  palpably  unjust.     If, 
under  the  power  conferred,  the  corporation  can  only  take  possession 
of  land  which  the  owner  has  refused  to  relinquish,  or  for  which  he 
has  refused  to  accept  fair  compensation,  he  cannot,  without  negli- 
^nce  on  his  part,  lose  his  rights.     On  such  cases,  he  would  hardly 
lail  to  obtain  notice  of  the  entry  and  possession  of  the  corpora- 
tion. 

It  cannot  be  inferred,  legally  or  logically,  that  because  the  law 
authorized  the  appellant  to  take  possession  of  so  much  of  anothei^'s 
land  as  mi^ht  be  necessary  for  the  way  of  its  road,  on  the  ground 
that  he  had  refused  to  accept  fair  compensation  for  it,  it  is  author- 
ized to  take  the  land  of  others  who  have  not  refused,  nor  had  an 
opportunity  to  refuse,  such  compensation. 

It  will  not  be  pretended  that,  in  the  absence  of  statutory  authori- 
ty, the  appellant  could  enter  upon  and  take  the  possession  of  the 
land  of  another  without  his  consent.     Section  3  ot  the  act  of  1849, 
which  confers  all  the  power  the  appellant  has  in  this  respect,  says 
that  upon  refusal  of  tne  owner  to  accept  a  fair  compensation,  etc., 
^may  enter.     In  no  other  case  does  the  law  authorize  an  entry. 
No  such  authority  can  or  should  be   implied.      Mill's  Eminent 
Domain,  sec  105;  1  Eedfield   Eailways,   232;   Edward  v.  The 
lawrenceburg,  etc.,  R.  R,  Co.  7  Ind.  71 1 ;  Vail  v.  The  Morris,  etc., 
K  K.  Co.,  1  Zab.  189 ;   Doughty  v.  The  Somerville,  etc.,  R.  R. 
Co.,  1  Zab.  442 ;  The  Mississippi,  etc.,  R.  R.  Co.  v.  Rosseau,  8  Iowa, 
373 ;  Dyckman  v.  The  Mayor,  etc.,  5  N.  T.  434. 

In  the  case  of  The  Indiana  Central  Ry.  Co.  v.  Cakes,  20  Ind. 

»,  referred  to  by  the  appellant's  counsel  as  supporting  their  views, 

Jiidge  Davidson,  on  p.  13,  says :  It  is,  however,  contended  that 

imtu  the  plamtiffs  had  refused  to  relinqnish  their  property  to  the 

^orooration,  or  to  accept  a  fair  compensation  therefor,  the  company 

m,  no  authority  nnder  its  charter  to  possess  and  use  it ;  and  hav- 

^  appropriated  it  without  demanding  snch  relinquishment,  or 

<inmng  Buch  compensation,  she  was  guilty  of  trespass.     This  pro- 

P^ition,  when  applied  to  the  case  before  us,  seems  to  be  incorrect. 

iae  owners  of  the  property  beinff  infants,  were,  for  that  reason, 

not  of  Wl  capacity  to  give  a  valid  relinquishment,  or  to  agree 

^pon  a  fair  compensation.    And  the  defendants  were  therefore 
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excused  from  the  demand  and  offer,  which,  in  ordinaiy  oasee,  are 
required  by  her  charter. 

By  the  clearest  implication  the  court  holds  that,  in  a  case  like 
this,  there  must  be  such  a  demand  and  offer.  Whether  or  not  the 
infancy  of  the  land-owner  should  be  held  to  enlarge  the  power  of 
the  company,  and  to  enable  it  to  enter  upon  land  which,  but  for 
such  infancy,  it  would  have  no  right  to  take,  is  a  question  not  in- 
volved in  this  case,  as  the  appellees  are  not  alleged  to  have  been 
infants  at  the  time  the  entry  was  made. 

The  case  of  Swinney  v.  The  Ft.  Wayne,  etc.,  R.  R.  Co.  59  Ind. 
206,  is  referred  to  by  the  appellant  as  supporting  its  position.  It 
seems  to  have  been  held,  in  this  case,  that  it  was  unnecessaij,  in 
proceedings  by  a  railroad  company,  under  the  geneml  law  of  the 
State,  to  aver  and  prove  that  an  effort  had  been  made  to  agree 
with  the  owner  for  the  purchase  of  the  land  proposed  to  be  appro- 
priated. The  question  arose  upon  an  appeal  from  an  afisessment 
of  damages,  and  it  might  well  have  been  held  that,  upon  appeal, 
the  question  should  be  considered  as  waived ;  that  if  the  owner 
wished  to  raise  such  a  Question,  he  should  do  it  by  a  proceeding  to 
enjoin  the  company.  This  is  not  the  reason  assigned  by  the  court, 
it  IS  true,  and  it  may  have  had  no  influence  in  the  determination 
of  the  question,  but  if  the  decision  means  that  where  a  statute 
authorizes  a  railroad  company  to  institute  proceedings  to  condemn 
the  land  of  others,  upon  its  failure  to  agree  with  the  owner  for  the 
purchase  of  the  property,  it  may  without  any  effort  so  to  agree  and 
m  disregard  of  the  statute  at  once  institute  proceedings  to  con- 
demn, we  are  not  disposed  to  follow  the  decision.  The  language 
of  the  general  statute  upon  the  subject  differs,  in  some  respects, 
from  the  8d  section  of  the  act  of  1849.  Under  the  latter  we  think 
it  clear  that  a  demand  of  the  relinquishment  of  title  and  the  offer 
of  fair  compensation  are  conditions  precedent  to  the  right  of  the 
appellant  to  enter  upon  and  take  possession  of  the  lands  of  others. 

Assumiuff  that  the  entry  of  the  appellant  was  valid,  we  are  un- 
able to  see  now  the  statute  of  limitation  insisted  upon  could  be 
avoided ;  but,  holding  as  we  do,  that  its  entry  and  possession  were 
authorized  aud  wron^ul,  it  could  thereby  secure  no  right  as  against 
the  appellees.  Meriom  v.  Brown,  128  Mass.  391 ;  Daniels  t).  The 
Chicago,  etc.,  R.  E.  Co.,  35  Iowa,  129 ;  Doe  v.  The  Manchester, 
etc.,  Kv.  Co.,  14  M.  and  W.  687 ;  Stacey  v.  The  Vermont,  etc., 
B.  E.  Co.,  27  Vt.  39. 

The  decision  below  should  be  aflSrmed. 

Per  Curiam. — It  is  ordered  that,  upon  the  foregoing  oninion, 
this  cause  be  in  all  things  aflSrmed,  at  the  costs  of  the  appellant 

Elliot,  J.,  having  been  of  counsel  in  this  case,  was  absent 

In  the  early  case  of  Lade  «.  Shepherd,  2  Stra.  1004,  it  was  decided  that, 
although  the  parish  repaired  the  public  highway,  yet  the  projyerty  of  the 
soil  was  in  the  owner  of  the  adjoining  lands,  and  they  could  maintain  tre»- 
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pass  for  breaking  it  up.  To  the  same  point  is  The  Mayor,  etc.,  of  Kortbamp- 
tonv.  Ward,  id.  1238.  8.  C,  1  Wils.  107.  In  Harrison  v.  Parker,  6  East, 
154,  it  was  held  that  where  A.  granted  authority  to  B.  and  his  heirs  to  build 
a  bridge  on  his  land,  and  B.  covenants  to  keep  it  in  I'epair  and  keep  it  for 
public  uae  and  not  demand  toll,  still  the  property  in  the  materials  in  the 
bridge  continues  in  B.,  subject  to  the  right  oi  passage  by  the  public,  and 
when  severed  and  taken  away  by  a  wrongdoer  he  may  maintain  trespass  for 
the  deportation. 

In  Parish,  etc.,  v.  Jacobs,  it  is  said  the  owner  making  the  dedication  parts 
with  no  other  right  than  a  right  of  passaffe  to  the  public  over  the  land  so 
dedicated,  and  may  exercise  all  other  rights  of  ownership  not  inconsistent 
therewith ;  and  the  appropriation  made  to  and  adopted  by  the  public  of  a 
put  of  the  street  to  one  kind  of  passage,  and  of  another  part  to  another, 
aces  not  deprive  him  of  any  rights,  as  owner  of  the  land,  which  are  not  in- 
consistent with  the  right  of  passage  by  the  public.    25  Law  T.  Rep.  K.  8. 

This  position  was  severely  tested  in  Rex  v.  Pratt,  4  E.  &  B.  460;  8.  C.  24 
L  J.  H.  C.  118,  in  which  it  was  held,  that  if  a  person  stand  on  a  highway 
^the  land  on  both  sides  of  which  belongs  to  B.)  and,  by  sending  his  dog  into 
a  covert  adjoining  puts  up  a  pheasant,  which  he  shoots  as  it  flies  across  the 
road,  he  is  guilty  of  trespassing  on  the  land  of  B.  (viz.,  the  highway)  in 
punmt  of  game,  because  he  is  upon  the  highway,  not  merely  in  the  exercise 
of  his  right  of  easement  as  travelling  upon  it,  but  for  another  and  a  differ- 
ent purpose. 

And  in  Dovaston  «.  Payne,  2  H.  B1.  527,  it  was  held  that  a  plea  of  an 
avowry  for  taking  cattle  damage  feasant  that  the  cattle  escaped  from  a  pub- 
lic highway  in  the  locus  in  quo,  through  the  defect  of  fences,  must  snow 
that  they  were  passing  on  the  highway  when  they  escaped ;  it  not  being  suf- 
ficient to  state  that  being  on  the  highway  they  escaped,  because  the  property 
of  the  highway  is  in  the  owner  of  the  soil,  subject  to  an  easement  for  the 
benefit  of  the  public.     The  doctrine  of  tittis  case  has  been  repeatedly  endorsed 
by  the  English  courts.    Stevens  «.  Whistler,  11  East,  51 ;  Doe  dem.  Prigg  v. 
Pcamy,  7  B.  &  C.  804;  Berridge  «.  Ward,  10  C.  B.N.  8.  400;  Queen©. 
Strand  District  Works,  4  B.  &  8.  548. 

Where  a  highway  is  immemorial,  so  that  positive  proof  cannot  be  given  of 
its  ovrnership,  if  the  land  on  both  sides  be  freehold  and  belong  to  one  per- 
son, be  is  presumed  to  be  the  owner  of  the  land  on  which  the  road  passes; 
but  if  the  land  on  each  side  belong  to  different  persons,  the  presumption  is 
tbat  the  proprietors  of  such  soil  respectively  are  owners  of  the  soil,  usque 
ad  medium  filum  viae.  Cook  v.  Green,  11  Price,  736;  Headlem  v.  Hedley, 
Holt,  N.  P.  468.     Sec  White  «.  Hill,  14  L.  J.  79,  Q.  B. 

Under  the  general  enclosure  acts  a  different  presumption  was  held  to  exist 
in  King  «.  Hatfield,  4  A.  &  £.  164;  King  «.  Edmonton,  1  M.  &  Rob.  124; 
SilisbuTy  V.  Great  Northern  Ry.  Co.,  5  C.  B.  N.  8.  174.  8o  of  waste  land 
on  either  side  the  presumption  may  be  rebutted.  Steele  v.  Pricket,  2  Stark. 
463;  Doe  ©.  pearsey,  7  B.  &  C.  804;  Anon.,  Loft,  858;  Grose  ©.  West,  7 
^wnt.S9;  Doe  v.  Kemp,  7  Bing.  832. 

If  the  land  on  each  side  be  copyhold,  and  the  road  be  an  immemorial  way, 
then,  althongh  the  patches  of  land  on  either  side  are  presumed  to  belong  to 
^he  (K>p7bold  tenement  on  that  side,  yet  the  ownership  of  the  soil  of  the 
^^  is  presumed  to  be  in  the  lord  of  the  manor.  All  this  is,  however,  only 
ft  pregumptioD,  which  of  course  may  be  rebutted  by  evidence  of  actual  own- 
«tthip,  Of  of  the  exercise  of  continued  acts  of  ownership  over  the  soil  by 
»me  other  person.    Doe  v.  Pearsey,  7  B.  &  C.  804 ;  Steel  v,  Prickett,  2  Stark. 

^^^e  general  presumption  applies  as  well  to  private  as  to  public  roads. 
^  presumption  is  allowed  to  prevail  upon  grounds  of  public  convenience^ 
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and  to  prevent  disputes  as  to  the  precise  boundaries  of  property;  and  it  is 
based  upon  this  supposition — which  may  be  more  or  less  founded  in  ftct, 
but  which  at  all  events  has  been  adopted — ^that  when  the  road  was  originallj 
formed,  the  proprietor  on  either  side  contributed  a  portion  of  his  land  for 
the  purpose.  I  think  that  it  is  an  equally  convenient  and  reasonable  princi- 
pie,  whether  applied  to  a  public  or  to  a  private  road."  Holmes  v.  Belling- 
ham,  7  C.  B.  N.  8.  329 ;  Berry's  case,  2  Leon,  148. 

Massa^ghusetts. — In  this  State  the  fee  of  the  highway  is  in  the  owner  oi 
the  adjoining  land.  Perley  v.  Chandler,  6  Mass.  454.  In  this  case  it  was 
said  that  he  might  maintain  ejectment  for  it;  and  that  he  might  sink  a  water 
course  below  the  surface,  covering  it  so  that  the  highway  remains  safe  aad 
con7enient  for  passengers.  If  any  other  presumptiun  is  to  prevail  the  act  cf 
the  Legislature  authorizing  the  taking  of  private  lands  for  highways  must 
use  very  clear  words  in  order  to  vest  in  the  public  the  fee  in  the  soil.     Stack- 

Sole  V.  Healy,  16  Mon.  33.  To  same  effect  are  Harris  o.  Elliott,  10  Pet  34; 
'nited  States  v.  Harris,  1  Sumner,  21.  For  other  Massachusetts  cases  see 
White  V.  Godfrey,  97  Mass.  472;  Bliss  v.  Ball,  99  Mass.  597;  Stark  r.  Coffin, 
105  Mass.  32S;  Motley  o.  Sargeant,  119  Mass.  231;  Peck  v.  Dennisttm,  121 
Mass.  17;  O^Oonnell  v,  Bryant,  id.  557;  Walker  v.  Boynton,  120  Mass.  349. 

As  to  gas-pipes  and  street  railways  it  has  been  held  in  Great  Britain  that 
^  city  or  town  could  grant  the  right  to  lay  them  in  the  streets  although  the 
owner  of  the  fee  therein  objected,  and  that  they  were  no  additional  buxdeoj^ 
but  only  those  contemplated  by  the  Legislature  when  it  gave  the  right  to 
condemn  the  land  for  public  usage.  Galbreath  v.  Armous,  4  Bell,  App.  Css. 
374;  The  Queen  v.  Lani^ton  Gas  Co.,  2  £1.  &  El.  651;  The  Queen  v.  Charles- 
worth,  16  Q.  B.  1012;  Regina  «.  Train,  9  Cox,  Crim.  Cas.  180. 

And  it  is  said  in  Massachusetts  that  when  land  appropriated  to  public 
use  which  requires  the  occupation  of  its  whole  surface,  is  applied  by  author- 
ity of  the  Legislature  to  another  similar  public  use,  no  new  claim  for  com- 
pensation, unless  expressly  provided  for,  can  be  sustained  by  the  owner  of 
the  fee.     Chase  v.  Sutton  Manf.  Co.,  4  Cush.  152. 

New  York. — In  the  early  case  of  Cortelyou  «.  Van  Brundt,  2  Johns.  357, 
it  is  said  that  the  owner  of  land  abutting  upon  a  public  highway  owns  the 
fee  therein.  This  is  only  a  dictum.  In  Jackson  «.  Hathaway,  15  Johns.  447, 
it  is  expressly  so  held  by  Piatt,  J.  In  the  matter  of  Seventeenth  street,  it  is 
said  trespass  would  lie,  1  Wend.  262;  HoUiaday  «.  Marsh,  8  Wend.  143,* 
Livingston  «.  The  Mayor,  etc.,  8  Wend.  85;  Wyman  v.  The  Mayor,  etc.,  11 
Wend.  486;  Post  v,  Pearsall,  22  Wend,  425;  Gidney  «.  Earl,  12  Wend.  98; 
Trustees,  etc.,  «.  Auburn  and  Rochester  R.  R.  Co.,  3  Hill,  567;  ToDawsods 
R.  R.  Co.  V,  Munger,  5  Denio,  255;  People  «.  White,  11  Barb.  26;  Still  ». 
Trustees,  etc.,  16  Barb.  107;  Mott «.  Mayor,  etc.,  2  Hilt.  858;  Kelsey  c.  King. 
33  How.  Pr.  39;  Higgins  o.  Reynolds,  31  K.  T.  151;  Miner  v.  Major,  etc.,  o 
J.  and  S.  171. 

In  Brown  o.  Galley,  Hill  &  Denio,  308,  it  is  said  ejectment  will  lie  in  favor 
of  the  owner  of  the  fee  against  one  who  exclusively  appropriates  the  posses- 
sion of  a  street.  Adams  v.  Saratoga  and  Washington  R.  R.  Co.,  11  Bsrh. 
414;  Northern  Turnpike  Co.  v.  Smith,  15  Barb.  355;  Etz  v.  Daily,  20*  Barb. 
32.  In  matter  of  Bloomfield,  etc..  Gas  Light  Co.,  62  N.  T.  386;  Strong  v. 
Brooklyn,  68  N.  Y.  1.  It  has  been  held  that  the  use  of  a  right  of  way  through 
the  street  was  not  such  an  exclusive  use  as  would  enable  the  abutting  laniS- 
owner  to  maintain  the  action.  Redfield  «.  Utica  and  Syracuse  R.  R.  Co.;  ^ 
Barb.  54. 

Vermont. — ^In  this  State  where  a  highway  passes  between  the  land  of  i. 
and  B.,  the  presumption,  prima  facie,  is  that  each  owns  to  the  centre  of  tbe 
road ;  yet  this  is  only  a  presumption  of  fact,  and  not  of  law  so  as  to  become  a 
rule  of  property,  and  may  at  all  times  be  rebutted.  Richardson  «.  Yt  Gent 
U.  R.  Co.,  25  Yt.  472.     And  it  was  held  in  Hatch  v.  Yt.  Cent  R  R  Co.,  28 
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Tt  142,  that  the  mere  •ccupation  of  laad,  for  over  twenty  years,  contiguoua 
to  a  highway  would  not  raise  a  presumption  that  the  fee  of  such  highway 
was  in  the  occupant  of  such  adjoining  land. 

In  Wilson  «.  Wilson,  2  Yt.  68,  is  a  dictum  that  the  conveyance  of  land 
ooTered  by  a  public  road  does  not  extinguiBh  the  grantor^s  right  to  share  in 
the  public  easement.  Afterwards  it  was  held  that  the  owner  of  lands  through 
which  a  highway  runs  retains  the  fee  of  the  soil  within  its  limits.  Holden 
t.  Shatluck,  34  Vt.  886 ;  Cole  «.  Drew,  44  Vt.  49 ;  West «.  Bancroft,  82  Vt. 
367;  Felch  c.  Gilmon,  22  Vt.  88;  Baxter  v.  Winooski  T.  Co.,  22  Vt.  114; 
Pomeroy  v.  Mills,  3  Vt.  279;  Abbott «.  Mills,  Id.  621. 

Texas. — In  Mitchell  v.  Bass,  26  Texas,  372,  it  is  said  that  a  conveyance  of 
lauds  on  a  public  highway  carries  with  it  the  fee  to  the  centre  of  the  road, 
Tinless  the  inference  that  it  was  so  intended  is  rebutted  by  the  terms  of  the 
grant.  The  owners  of  the  land  on  each  side  go  to  the  centre  of  the  road. 
But  it  was  doubted  if  the  foregoing  common  law  doctrine  applied  to  grants 
extended  by  the  government  of  Coahuila  and  Texas  to  colonists  in  1831. 

LouisiAKA. — In  Rentbrop  9.  Bourg,  4  Mart.  97,  it  is  said  that  the  soil  of 
a  public  highway  is  public  property,  and  cannot  be  recovered  in  an  action 
\)elween  inaividuals. 

3IrKKB60TA. — Likewise  in  Minnesota.  Shurmeier  «.  Railroad,  10  Minn.  82, 
8.  C.  7  Wall.  272. 

Peksbtlvaitla. — In  Ball  «.  Ball,  1  Phila.  26,  the  rule  of  the  New  York 

cases  is  followed.     But  where  T^roperty  was  bought  with  public  funds  and 

a  street  was  laid  out,  and  the  residue  sold  under  legislative  authority,  the 

purchaser  has  no  other  right  over  the  street  than  all  other  citizens;  and  the 

Legislature  may  vacate  a  part  of  the  street  and  sell  the  site  thus  vacated. 

Qodley  «.  The  City,  7  Phila.  687.     So  in  Paul  v.  Carver,  12  Harris,  207,  it 

wu  held  that  a  convejance  of  land  bounded  on  a  rond  or  street,  gives  the 

grantee  title  to  the  middle  thereof.   Idem,  2  Casey,  223;  Grier  «,  Sampson,  ft 

Casey,  183;  even  if  the  street  be  bounded  by  the  side  of  the  street  the 

grantee  takes  title  to  the  centre  thereof,  if  the  street  is  not  expressly  or  by 

clear  implication  reserved.     Cox  v,  Freedlev,  9  Caaev,  124;  Baker  v.  Chester 

GaaCo.;  73  Pa.  St.  116;  Palls  «.  Reis,  74  P*a.  St.  439;McKee  «.  Perchment, 

69  Pat.  St.  342 ;  but  describing  the  lot  in  feet  and  inches,  although  it  extend  to 

the  street,  will  be  construed  as  viewing  the  fee  of  the  street  in  the  grantor. 

Union  Burial  Ground  v.  Robinson,  6  Whart.  18;  Cooper  t>.  Smith,  9  S.  &  R. 

26;  Tilmes  v.  Marsh,  67  Pa.  St.  612;  Railroad  Co.  v.  Elevator  Co.,  60  Pa.  St. 

499.  '  • 

VntGiNiA. — ^In  this  State  the  common  law  doctrine  as  declared  in  England 
is  followed.  Bobling  v.  Petersburg,  3  Rand.  563 ;  Warwick  f>.  Mayor,  15 
Giatt.  628. 

CoKNEcnciTP.— So  in  this  State.  Peck  «.  Smith,  1  Conn.  103;  Stites«. 
Curtis,  4  Day,  828;  Woodruff  v.  Neal,  28  Conn.  168. 

Alabama.— See  Perry  v.  New  Orleans,  etc.,  R.  R.  Co.,  52  Ala.  413;  Ken- 
nedy t.  Jones,  11  Ala.  63. 

CALiyoRsiA.— San  Francisco  «.  S.  V.  W.  W.,  48  Cal.  493. 

Iowa.— In  this  State  the  effect  of  laying  out  and  recording  a  town  plat  is 
to  Twt  the  title  to  the  streets  in  the  corporation,  so  by  statute.  Des  Moines 
'•  Hall,  24  la.  234.  But  a  dedication  thereof  in  a  different  manner  from  that 
prescribed  by  statute  will  leave  such  fee  in  the  original  proprietor.  Dubuque 
••  Bfson,  23  la.  248. 

iLLiNoia.— In  Illinois  it  is  held  that  the  fee  vests  in  the  corporation. 
Canal  Trustees  «.  Haven,  11  III.  654;  Hunter  e.  Middleton,  13  III.  60;  Moses 
J.  Railroad,  21  111.  522;  Manby  v.  Gibson,  13  111.  808;  Chicago  «.  McGinn,  51 

f'J>^\  I.  B.  and  W.  R.  R.  Co.  «.  Hartley,  67  III.  439 ;  Gebhardt «.  Reeves, 

^5 in.  801 ;  Chicago c.  Rumsey,  87  Rl.  348;  Helm  «.  Webster,  85  III.  116. 
^^KDERAL  CouBTB.— In  Cincinnati  «.  White,  6  Pet.  431,  it  was  held  that 
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although  the  fee  was  in  the  abutting  land-owner,  yet  he  could  not  maintaiTn 
ejectment  for  possession  of  the  street,  disapproving  of  the  remark  of  Lord 
Mansfield  in  Good  little  v.  Aikes,  1  Burr.  143.  The  authority  of  this  case 
was  followed  in  Barney  «.  Keokuk,  4  Dill.  593 ;  approved  S.  0.  d4  U.  S.  824. 

Canada. — The  same  ruling  is  held  in  Canada.  Borrowman  «.  Mitchell,  3 
Upper  Can.  Q.  B.  135;  Queen  v.  Pluokett,  21  Id.  686. 

BouiiDARiBS. — The  early  cases  in  Massachusetts  imply  or  assert  that  a  boun- 
dary upon  a  road  or  street  proved  no  title  in  the  land  under  it.  But  in  the 
more  recent  decisions  the  general  rule  has  been  repeatedly  declared  that  & 
deed  bonding  land  generally  by  a  highway,  with  no  restrictions  or  controll- 
ing words,  conveys  the  ffrantor^s  title  in  the  land  to  the  middle  of  the  high- 
way. Boston  «.  RicharcUon,  18  Allen,  152;  Newhallv.  Iveson,  8  Gush.  598; 
Phillips  o.  Bowen,  7  Gray,  24;  Fisher  «.  Smith,  9  Gray,  444;  Hallenbeck  r. 
Rowley,  8  Allen,  473.  8uch  is  the  presumption  even  as  to  ancient  highways. 
Rice  f>.  Worcester,  11  Gray,  283. 

Like  presumptions  prevail  and  such  is  the  rule  in  other  States.  Banks  9. 
Ogden,  2  Wall.  68;  BisselU.  N.  Y.  Cent,  R  R.,  23N.  Y.  61;  Marsh  «.  Burt, 
84  Yt.  289;  Galbreath  v.  Armour,  4  Bell  App.  Gas.  874;  Jackson  t?.  Hatha- 
way, 15  Johns.  454;  Child  v.  Starr,  4  Hill,  369;  Warner  v.  Southworth,  6 
-Conn.  471. 

To  prevent  a  grant  having  this  effect,  there  mast  be  language  ezpresslj 
excluding  the  street.  Adams  v.  Saratoga  &  Washington,  11  Barb.  414;  Her- 
ring «.  Fisher,  1  Sandf.  844;  Jones  v.  Cowman,  2  Sandf.  (Mass.);  Ander- 
son f>.  James,  4  Rob.  35;  Coster  v.  Peters,  5  Rob.  192;  Wetmore  o.  Law,  22 
How.  Pr.  180;  6.  C,  34  Barb.  615;  Dunham  v.  Williams,  36  Barb.  136;  Lo- 
zier  f>,  N.  Y.  Cent.  R  R  Co.,  42  Barb.  465  (Mass.) ;  Mum  v.  Warrall,  58  N. 
Y.  44.  A  grant  to  the  side  of  a  road  does  not  extend  to  the  centre  thereof. 
Sizer«.  Devereux,  16  Barb.  160;  White  «.  Nichols.  64  N.  Y.  65  (Mass.);  Au- 
gustine V.  Butt,  15  Hun.  395  (Mass.) ;  Mott  v.  Mott,  68  N.  Y.  246. 

Whether  any  grant  extends  to  the  side  line  or  to  the  centre  of  the  highway, 
is  *^  a  question  of  construction  in  each  particular  case,  and  depends,  as  in  all 
other  cases,  upon  the  intent  of  the  parties,  as  expressed  in  the  descriptive 
parts  of  the  conveyance,  and  by  the  localities  and  subject  matters  to  which 
It  applies."  Webber  o.  Eastern  RR.,  2  Met.  151;  Codmon  v,  Evans,  1  Al- 
len, 446.  But  by  apt  words  the  owner  of  the  fee  of  the  highway  and  the  ad- 
joining land  may  limit  his  grant  to  the  edge  of  the  highway,  and  retain  his 
title  in  the  fee  of  the  soil  over  which  the  highway  runs.  Sibley  v.  Holden, 
10  Pick.  249;  Smith  «.  Slocomb,  9  Gray,  36;  S,  C,  11  Gray,  280;  Phillipsc 
Bowen,  7  Gray,  24;  Brainard  «.  Boston  &  N.  Y.  Cent.  R.  *R.,  12  Gray,  407. 
But  in  the  absence  of  clearly  manifesting  an  intent  so  to  do,  the  law  pre- 
sumes that  he  did  not  intend  to  resume  the  title  in  a  strip  of  land  not  capable 
of  any  substantial  or  beneficial  use  by  him,  after  having  parted  with  the  land 
by  the  side  of  it,  while  the  highway  remains,  nor  ordinarily  of  any  consider- 
able value  to  him  if  the  highway  should  be  discontinued,  and  the  ownership 
of  which  by  him  might  greatly  embarrass  the  use  or  -disposal  by  his  grantee 
of  the  lot.     Boston  v,  Richardson,  supra. 

The  fact  that  the  grantor  owns  other  lands  to  and  over  which  the  wsy 
runs,  affords  no  reason  for  giving  a  different  efEect  to  words  bonding  the  land 
granted  by  such  way.  Fishery.  Smith,  9  Gray,  441;  Winslow  e.  King,  U 
Gray,  381;  Jamaica,  etc.,  v.  Chandler,  9  Allen,  159. 

It  makes  no  difference  that  the  State  is  the  grantor.  Com.  v.  Roxbury,  9 
<Jray,  492. 

The  special  remedy  provided  by  statute  for  determining  the  compensation 
for  property  taken  is  exclusive ;  and  such  remedy  is  not  merely  cumulative, 
leaving  the  common  law  remedy  in  force.  This  has  been  well  settled  by  the 
authorities.  Stowell  v.  Flagsr,  11  Mass.  364;  Stevens  v.  Middlesex,  12  Mass. 
466;  Sudbury  Meadows  «.  Middlesex,  23  Pick.  36;  Dodge  «.  Essex,  S  Het 
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SdO;  Lebanon  «.    Olcott,  1  N.  H.  889;  Calking  v,  Baldwin,  4  Wend.  667; 
Heard  «.  Middlesex,  5  Met.  81;  Ashby  «.  Eastern  R.  R  Co.,  id.  868;  Parkea 
«.  Boston  &  Maine,  8  Cush.  118;  Heard  v.  Talbot,  7  Gray,  118;  Babcock«. 
Western  R.  R.,    9  Met.  558;  Mason  o.  E.   &  P.   R  R  Co.,  81  Me.  215; 
Gowen  v.  Penobscot  R.  R.   Co.  44  Me.   140;   Aldrich  •.  Cheshire  R.   R 
Co.,  21  N.    H.    359;    Troy  «.  Cheshire,   28   N.   H.   88;    Clark  «.  Boston, 
etc.,   R  R,    24    N.   H.    114;     Dearborn  «.   Boston,  etc.,  R.   R  id.,    179; 
Henniker    t».    Contoocook  Valley  R  R  29  N.  H.  146;  Spring  «.  Russell, 
7  6reenl.  279;  Orr  «.  Quimby,  54  N.  H.  590;  Vermont  Central  R  R  Co. 
«.  Baxter,  82  Vt.  865;  McEinney  9.  Monongahela  Nov.  Co.,  14  Pa.  St.  65; 
Cumberland  Valley  R  R  Co.  v.  McLanahan,  59  Pa.  St.  28 ;  Eock  «.  Wil- 
liamsport,  65  Pa.  St.  288 ;  Fehr  «.  Schuylkill  Nov.  Co.,  69  Pa.  St.  161 ;  Win- 
chester Sb  Potomac  R.  R  Co.  «.   Washington,  1  Rob.  (Va.)  67;  Huestou  v, 
Eaton  &  Hamilton  R  R  Co.,  4  Ohio  St.  685 ;  Little  Miami  R  R  Co.  o.  Whit- 
acre,  8  Ohio  SU  690;  Akron  «.  McComb,  18  Ohio,  282;  Pettibone  v.  La.  C.  & 
M.  R  R  Co.,  14  Wis.  448;  Eennedy  «.  M.  &  St.  P.  R  R  Co.  22  Wis.  581; 
McLaughlin  «.  Charlotte,  etc.,  R  R.  Co.»  5  Rich.  588;  Fuller  «.  Edings,  11 
Rich.  289;  Baltimore,  etc.,  R  R  Co.  «.  Magruder,  84  Md.  79;  Mclndre  o. 
Western,  etc,  R  R  Co.,  67 M.  C.  278;  Gillet  v.  Jones,  ID.  &B.  889;  Mum- 
ford  0.  Terry,  2  Car.  (N.  C.)  425;  Gillions  «.  Comaday,  11  L*e.  106;  Cairo  & 
Fulton  R  R  Co.  «.  Turner,  81  Ark.  494;  Memphis,  etc.,  R.  R  Co.  «.  Payne, 
37  M:\as.  700;  Brown  «.  Beatty,  84  Miss.  227;  Clark  v.  H.  &  St.  J.  R  R  Co., 
36  Mo.  203;  Telck  9.  Carver  County,  11  Minn.  292;  Great  Lozey  Mining  Co. 
«.  Clague,  L.  R  4  App.  Oas.  115;  Little  v.  Dublin  &  D.  R  R  Co.,  7  L*.  C. 
L.  82;  McCormack  «.  T.  H.  <&  R  R  R  Co.,  9  Ind.  288;  Neill  v.  Whitewater 
Valley  Canal  Co.,  4  Ind.  481;  Lafayette  &  Lidianapolis  R  R.  Co.  v.  Smith, 
6  Ind.  249. 

Standing  by  and  permitting  the  company  to  quietly  take  possession  and 
construct  its  road  over  the  complainant's  land,  will  be  construed  as  a  waiver, 
and  the  party  claiming  damages  must  file  his  claim  under  the  statute.  N.  A. 
A  S.  R  R  Co.  V,  Connelly,  7  Ind.  82;  Leviston  v.  Junction  R.  R.  Co.,  id.  597. 
It  is  quite  evident  that  the  authority  of  these  cases  upon  this  point  is  over- 
luled  by  the  principal  case. 

Whatever  rights  would  naturally  result  to  any  lights  of  the  plaintiff,  ap« 
porteoant  to  the  land  taken,  or  injuriously  affected,  is  supposed  to  have  been 
loTeaeen  and  included  in  the  judgment  of  the  appraisers.  Furniss  «.  Hud- 
son R.  R  R  Co.,  5  Sandf.  551.  The  award  presumptively  embraces  all  dam- 
ages of  every  kind,  naturally  consequent  to  the  owner,  resulting  from  the 
taking  of  hisproperty.  Radcliff^s  Exr's  v,  Brooklyn,  4  Comit.  195 ;  In  matter 
of  Prospect  Park,  etc.,  13  Hun.  845;  S.  C.  16  Hun.  261;  SeldeniJ.  Delaware 
<&  Hadson  Canal  Co.  29  N.  T.  634;  S.  C.  24  Barb.  862;  Chesapeake  &  Ohio 
Canal  Co.  v.  Grove,  11  G.  &  J.  898. 

So  if  the  complainant  voluntarily  conveys  the  land  to  a  railroad  for  its 
^^irposes,  he  stands  in  the  same  attitude  as  to  consequential  damages  as  if 
the  company  had  taken  such  land  so  conveyed  under  the  authority  of  its 
charter.    Rood  v.  N.  Y.  &E.  R  R  Co.,  18  Barb.  80;  Spencer  v,  Hartford, 
P.  &  P.  R  R.  Co.  «.  10  R  L  14.     And  if  the  owner  afterwards  sustains 
^amages  by  reason  of  fires  caused  by  sparks  from  the  defendant's  locomotive, 
he  cannot  maintain  his  action  for  damages,  because  such  damages  are  only 
consequential  losses  and  included  in  the  appraiser's  award,  unless  the  defend- 
ant caused  such  damages  by  its  negligence.     Railroad  Co.  t>.  Geiser,  8  Pa.  St. 
«w;  Contra,  Jones  «.  Festiniog,  L.  R  82,  B.  733;  but  damages  to  a  private 
yaj  must  be  included  in  the  award,  Philadelphia,  etc.,  R  R  Co.  v.  Williams, 
J^  Pa.  St.  103;  and.in  Ford  v.  Ch.  &  N.  W.  R.  R  Co.,  14  Wis.  609,  it  was 
Held  that  the  permanent  damages  resulting  to  the  adjoining  lot  owners  from 
the  occupation  of  a  street  could  not  be  recovered  in  action  at  law,  but  must 
^uaesaed  under  the  statute,  and  that  past  damages  could  be  recovered  in  an 
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action  of  trespass.     This  doctrine  is  approved  in  Sherman,  Milwaukee,  etc.^ 
R.  R.  Co.,  40  Wis.  645;  Doe  v,  Q^orgia  R.  R  &  Banking  Co.,  1  Geo.  524^ 
is  a  variance  with  the  general  current  of  authority.     It  is  there  held  that^ 
although  the  charter  of  the  company  provided  a  way  for  the  assessment  of 
damages,  yet,  since  it  contained  no  negative  words,  restricting  the  land-owner 
to  that  remedy  alone,  he  had  his  right  of  action  at  common  law.     This  doc- 
trine seems  to  be  sanctioned  in  Atlantic  &  Gulf  R.  R.  Co.  v.  Fuller,  48  Geo. 
423;  so  in  Hooker  v.  New  Haven,  etc.,  R.  R.  Co.,  14  Conn.  146,  where  the- 
company  failed  to  mi^e  compensation  to  the  owner  for  the  loss  sustained,  it 
was  held  that  trespass  would  lie.     But  it  may  be  remarked  that  this  case  is 
not  at  variance  with  the  general  current  of  authorities.     8.  C,  15  Conn.  312. 
So  in  Crittenden  t>.  Wilson,  5  Cowen,  165,  it  is  held  that  the  common  law 
remedy  is  not  taken  away.     This  case  is  explained  in  Calkling  v,  Baldwin^ 
4  Wend.  667,  by  saying  that  the  privilege  granted  was  merely  personal,  with- 
out reference  to  public  improvement;  but  in  Selden  v.  Delaware  &  Hudson- 
Canal  Co.,  24  Barb.  362,  the  case  is  cited  with  approval.      So  in  Robinson  v. 
N.  Y.  &  Erie,  27  Barb.  512;  but  while  courts  follow  the  general  rule  as  above- 
stated,  yet  the  party  claiming  to  proceed,  or  defend,  under  a  statutory  pro- 
vision must  bring  his  case  clearly  within  the  statute.     Johnson  v,  Kittredge, 
17  Mass.  76.     Thus  in  the  case  just  cited,  where  a  statute  provided  a  remedy^ 
for  ascertaining  the  amount  of  damages  caused  by  the  erection  of  a  mill  dam^ 
such  statute  was  held  not  to  exclude  the  common  law  remedy  for  the  re- 
covery of  future  yearly  damages.     And  when  a  railroad  corporation  con- 
structed a  bridge  across  a  river  in  such  a  manner  as  to  obstruct  the  passage^ 
of  the  water,  it  is  liable  to  an  action  of  tort,  and  is  not  confined  to  the  statu- 
tory remedy  for  assessing  damages  for  the  taking  of  land  for  its  road  bed. 
Mellen  v.  Western  R.  R.  Co.,  4  Gray,  301;  Perry  «.  Worcester,  6  Gray,  544. 
And  where  it  does  a  damage  not  authorized  by  its  charter  it  is  liable  in  aa 
action  of  tort  therefor.   Boothby  t?.  Androscoggin,  etc.,  R.  R.  Co.,  51  Me.  318. 
In  Steele  «.  Western  Inland  Co.,  2  John.  283,  the  legislature  authorized  the 
defendants  to  dig  a  canal  through  the  property  of  individuals,  and  provided* 
for  the  appointment  of  appraisers  to  assess  the  damage  the  plaintiff  brought 
an  action  on  the  case  against  the  defendants  to  recover  damages,  amon^  other 
things,  for  the  in  jury  occasioned  by  stopping  up  his  cross-ditches  and  drains. 
But  it  was  held  the  action  could  not  be  maintained.     **  The  law  required  the 
appraisers  to  ascertain  the  value  of  the  land,  and  the  damages  sustained  by 
the  owner  in  consequence  of  the  appropriation  of  it  to  the  use  of  the  com- 
pany.   The  injury  on  this  score  was  inseparable  from  the  very  act  of  making 
the  canal,  and  not  occasioned  by  any  neglect  of  a  duty  enjoined  by  law.'' 
And  where  a  statutory  remedy  was  ^iven  to  one  across  whose  land  a  railroad 
passed  it  was  held  that  the  owner  of  land  not  crossed  by  such  road,  but  whch 
had  sustained  an  injury  by  the  cutting  of  a  ridge  by  such  railroad  whereby 
his  land  was  overflowed  in  times  of  nigh  water,  had  his  right  of  action  on 
the  case  for  the  damages  sustained.      Eaton  v.  B.  C.  &  M.  R.  R.,  51  N.  H» 
504. 

The  land-owner  is  not  to  be  prevented  from  the  reasonable  and  prudent 
use  of  his  land  by  reason  of  the  improper  construction  of  the  railroad ;  but 
if,  using  his  land  in  a  reasonable  and  prudent  manner  he  suffers  damage  from 
such  improper  construction,  he  may  recover  his  damages,  notwithstanding- 
such  use  of  his  land  was  subsequent  to  the  construction  of  the  railroad. 
Perley  v.  B.  C.  &  M.  R.  R.  Co.,  57  N.  H.  212.  So  where  a  railroad  company 
was  not  liable  for  throwing  stones  in  blasting  upon  adjoining  land  (such 
damages,  if  any,  being  included  in  the  commissioner's  award),  yet  if  the 
company  permitted  them  to  remain  an  unusual  length  of  time  it  would  be- 
liable  in  trespass  quare  clausum  f regit.  Sabin  o.  Yt.  Cent.  R  R.  Co.,  25 
Vt.  863;  Whitehouse  «.  Androscoggin  R.  R.  Co.,  52  Me.  208.  So  where  a. 
railroad  company  failed  to  institute  proceedings  to  ascertain  the  damages- 
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done  to  an  abutting  lot  owner  on  account  of  laying  its  track  rails  in  the 
centre  of  a  public  street  in  the  city  of  Syracuse  the  defendant  brought 
the  ordinary  action  to  recover  damages,  and  prayed  for  an  injunction  until 
such  ascertained  damages  were  paid,  it  was  held  that  he  could  maintain  such 
action.  Henderson  o.  N.  Y.  Cent.  R.  R.  Co.,  17  Hud.  845;  Blood  good  v. 
Mohawk  &  Hudson  R.  R.  Co.,  18  Wend.  9.  The  statutory  remedy  is  con- 
fined to  the  land  taken,  and  the  damages  incident  thereto.  It  does  not 
extend  to,  and  embrace  damage  or  injuries  to  adjoining  land  not  authorized 
by  the  charter  to  be  taken;  nor  to  damages  resulting  from  carelessness,  neg- 
ligence, or  wilful  trespasses  in  the  execution  of  the  work.  Calcough  v, 
Nashyille,  etc.,  R.  R.  Co.,  2  Head.  171;  Tennessee,  etc.,  R.  R.  Co.  9.  Aaams, 
3  Head.  596.  Such  an  award  does  not  confer  on  the  company  the  right  to 
divert  a  stream  of  water  from  its  natural  course,  to  the  injury  of  the  land- 
owner. Stodghill  V,  C.  B.  &  Q.  R.  Co.,  43  Iowa,  26;  criticising  Proprietors, 
etc.,  «.  Nashua  &  Lowell  R.  R.  Co.,  10  Cush.  885. 

If  the  company  alone  have  the  power  to  institute  the  ordinary  statutory 
proceedings,  or  is  under  special  obligation  to  carry  it  into  effect,  and  is  in 
default  for  not  havinff  done  so  in  a  reasonable  time,  the  injured  owner  is  not 
deprived  of  his  remedy  by  action.  Loop  v.  Chamberlain,  20  Wis.  136;  Bohl- 
man  «.  Green  Bay  &  L.  P.  R.  Co.,  30  Wis..  105;  Belsch  «.  Ch.  &  N.  W.  R. 
Co.,  48  Wis.  188;  Stein  9,  Burden,  24  Ala.  180;  Kansas  Pacific  R.  R.  Co.  v, 
Streeter,  8  Kan.  188;  Bradley  «.  New  York  &  N.  H.  R.  R.  Co.,  21  Conn. 
294;  Nickelson  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  74;  Cairo  &  F.  R.  R 
Co.,  82  Ark.  17. 

As  where  it  occupies  property  not  authorized  by  its  charter.  Edward  «. 
Lawrencebuigh,  etc.,  R.  R.  Co.,  7  Ind.  711;  Hazen  v,  Boston  &  Maine  R  R. 
Co.,  2  Gray,  574;  Baton  v.  European  &  N.  A.  R.  R.  Co.,  59  Me.  520. 

Where  the  Constitution  declared  that  *'  No  man's  property  shall  be  taken 
by  law  without  pust  compensation,  nor,  except  in  case  of  the  State,  without 
such  compensation  first  assessed  and  tendered,"  it  was  held  that  if  a  pay- 
ment or  tender  did  not  precede  the  entry  upon  the  complainant's  land,  he 
was  not  bound  to  resort  to  the  statutory  remedy,  but  had  his  action  at  com- 
mon law,  or  the  usual  action  by  injunction.  Cox  v,  Louisville  and  New 
Albany  R.  R.  Co.,  48  Ind.,  178;  Graham  v.  Columbus  and  Indianapolis  R. 
R  Co.,  27  Ind.,  260;  see  also  Memphis  and  C.  R.  R  Co.,  87  Miss.,  700;  Mis« 
Bonri  River,  F.  S.  and  G.  R.  R.  R.  Co.,  8  Kan.,  409;  Sidenes  d.  Norristown, 
etc.,  Co.,  28  Ind.,  628;  People  «.  Law,  84  Barb.,  494;  Lafayette  Plank  R. 
Co,  #.  N.  A.  and  S.  R  R.  Co.,  18  Ind.,  90. 

But  if  the  owner  waive  the  condition  precedent  he  will  be  confined  to  the 
statutory  remedy.  Sherman  v,  Milwaukee,  L.  S.  and  W.  R  R  Co.,  40  Wis.,  645. 

Bo  the  special  remedy  does  not  extend  to  cases  of  trespass  committed  by 
the  company  before  its  possession  became  lawful,  or  even  at  other  times.  M. 
K.  and  T.  R  R  Co.  v.  Ward,  10  Kan.,  852;  Proetz  v,  St.  Paul  Water  Co.,  17 
Minn.,  168;  Mathews  «.  St.  Paul  and  S.  C.  R  R.  Co.,  18  Minn.,  484;  Selma 
R.  and  D.  R  R  Co.,  «.  Keith,  68  Geo.,  178;  Blodgett  v.  Utica  and  B.  R.  R. 
Co.,  64  Barb.,  680;  Townsend's  case,  89  N.  Y.,  171;  Oregon  and  C.  R  R 
Co.  V,  Barlow,  8  Org.,  311;  McClinton  <?.  Pittsburg,  Ft.  Wayne,  and  Chicago 
R  R  Co.,  66 Pa.  St.,  404;  Pomeroy  «.  Chicago  andM.  R  R  Co.,  25  Wis.,  641. 

This  is  well  illustrated  in  the  case  of  Lafayette,  M.  and  B.  R.  R.  Co.,  v, 
Murdock,  68  Ind.,  187,  where  it  was  held  that  the  amount  of  damages  re- 
covered by  the  owner  of  the  land  against  the  company  for  trespass  committed 
before  the  entry  became  la-i^rful  could  not  be  deaucted  from  the  damages  to 
which  he  was  entitled  for  the  taking,  and  which  were  subsequently  ascer- 
tained. 

So  if  the  company  without  authority  appropriates  materials  outside 
of  its  limits  it  is  liable  to  an  action  of  trespass.  Parsons  «.  Howe,  41  Me., 
218;  or  uses  land  not  taken  for  a  cartway;  Sabin  v.  Yt.  Cent.  R  R.  Co.,  25 
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Vt.,  868;  or  enters  on  an  adjoining  land  to  constmct  a  drain.  State  «. 
Armell,  8  Kan.  288;  or  unlawfully  obstructs  an  easement,  or  a  right  of 
drainage ;  Proprietors  of  Locks  and  Canals  v,  Nashua  and  Lowell  R.  R.  Co., 
10  Cush.  885;  Bell «.  Midland  R.  R.  Co.,  10  C.  B.  (N.  8.),  287;  so  for  a  sub- 
stantial diversion  of  a  stream  when  not  permitted  by  its  charter,  or  a  statute, 
Johnson  «.  Atlantic  and  St.  Louis  R.  R.  Co.,  85  N.  H.  569;  ^Whitaker,  c. 
Delaware  and  H.  Canal  Co.,  87  Pa.  St.  84;  Baltimore  and  P.  R.  R.  Co.  •. 
Magruder,  84  Md.  79;  Stodghill  v.  C.  B.  and  Q.  R.  R.  Co.,  48  Iowa,  26. 

And  it  may  be  stated  as  a  general  proposition,  that  whatever  the  com- 
pany's charter  or  a  general  statute  authorizes  it  to  do,  and  the  compan  j  pro- 
ceeds according  to  such  charter  or  statute,  and  neither  of  the  two  con- 
trovenes  any  of  the  provisions  of  the  Constitution  of  the  State  wherein  it  was 
enacted,  damages  sustained  by  its  action  must  be  recovered  by  virtue  of  and 
under  the  special  statutory  remedy;  and  in  all  other  cases  the  ordinary  com- 
mon law  remedy  will  lie,  and  the  plaintiff  is  not  compelled  to  resort  to  aach 
statutory  remedy.    Indeed,  it  is  questionable  whether  a  company  could  be 
held  liable  for  a  tort  in  such  special  proceedioss,  even  though  it  be  brought 
to  recover  damages  sustained  to  the  freehold.     Such  special  statutes  con- 
template a  lawful  action  upon  the  part  of  the  company,  and  none  other;  it 
was  never  intended  that  the  company  had  license  to  do  an  unlawful  act,  and 
by  so  doinp  it  could  confine  the  mjured  party  to  a  certain  proceeding,  estab- 
lished for  its  benefit,  to  recover  his  damages.    Anything  that  the  charter, 
or  a  statute,  authorizes  the  company  to  do  cannot  be  construed  as  a  tort. 
And  such  is  the  meaning  of  the  term  as  used  in  this  note. 


Cabli 

V. 

Stillwateb  Street  Et.  and  Tbansfeb  Co. 

(Advance  Ccue,  Minnesota.     October  27,  1881.) 

The  construction  and  maintenance  by  the  defendant,  under  an  ordinance  of 
the  city  of  Stillwater,  upon  a  pubUc  street,  of  a  railroad  operated  by 
animal  power,  for  the  main  purpose  of  transferring  freight  cars  from 
the  terminus  of  one  line  of  raiboad  to  that  of  another  runnlne  into  the 
city  of  Stillwater,  and  thereby  connecting  such  railroad  ^ines,  is  the  im- 
position of  an  additional  servitude  upon  the  street  so  as  to  entitle  the 
owner  of  the  servient  estate  to  compensation. 

The  owner  of  land  bounded  by  a  navigable  stream  has  the  right,  by  virtue 
of  the  ownership  of  the  bank,  to  enjoy  free  communication  between  his 
abutting  premises  and  thd  navigable  channel  of  the  river,  and  may  fill 
out  into  the  river,  beyond  low- water  mark,  to  navigable  water,  so  as  to 
make  the  shore  available  for  the  uses  connected  with  navigation,  and  to 
'  this  extent  is  entitled  to  the  exclusive  occupancy  of  the  bed  of  the 
stream,  subordinate  and  subject  only  to  the  rights  of  the  public  with 
respect  to  navigation,  and  such  needful  rules  and  regulations  for  their 
protection  as  may  be  prescribed  by  competent  legislative  authority;  and 
such  riparian  rights  are  property,  and  cannot  lawfully  be  taken  for  pub- 
lic use  without  just  compensation ;  following  Brisbine  «.  St.  Paul  and 
Sioux  City  Ry.  Co.,  d8  Minn.  114. 


CARLI    V.  STILL WATEB  STREET  BY.  A  TBAN8FEB  CO.      227 

Appeal  from  judgment  of  District  C^nrt,  countj  of  Waehing- 
ton. 

McClner  &  Marsh,  for  appellant. 

J.  N.  &  L  W.  Castle,  for  respondent. 

Clabk,  J. — 1.  It  is  the  law  of  this  state  that  the  constraction 

and  maintenance  of  an  ordinary  railroad  by  le^slative  authority 

Tipon  a  public  street  is  the  imposition  of  an  additional  servitude 

upon  the  soil  so  as  to  entitle  the  owner  of  the  servient  estate  to 

compensation.     Schurmeier  v,  St.  Paul  and  Pacific  K.  B.  Co.,  11 

Mimi.  59 ;  Winona  and  St.  Peter  R.  R.  Co.  v.  Denman,  id.  208  ; 

Grey  v.  First  Division  of  St.  Paul  and  Pacific  R.  R.  Co.,  13  Minn. 

315 ;  Harrington  v,  St.  Paul  and  Sioux  City  R.  R.  Co.,  17  Minn. 

215;  Adams  v.  Hastings  and  Dakota  Ry.  Co.,  18  Minn.  260; 

Kaiser  v.  St.  Paul,  Stfllwater,  and  Taylor's  Falls  R.  R.  Co.,  22 

Minn.  149 ;    Brisbine  v.  St.  Paul  and  Sioux  City  R.  R.  Co.,  23 

Minn.  114. 

In  order  to  determine  whether  the  case  in  judgment  comes 
within  the  authority  of  these  cases  it  is  requisite  to  inquire,  to 
some  extent,  iuto  the  grounds  upon  which  they  must  rest.  And 
in  the  first  place  it  is  obvious  that  inasmuch  as  the  public,  under 
the  laws  of  this  State,  has  only  an  easement  in  the  lands  dedicated 
or  taken  for  a  public  stveet,  the  uses  to  which  it  may  be  put  by 

?nblic  authority  must  depend  upon  the  character  of  that  easement, 
'he  public  use  cannot  lawfully  go  beyond,  but  must  be  confined 
withm,  the  purposes  for  which  the  easement  was  granted  bv  or 
acquired  from  tne  original  owner  of  the  soil.  When  a  man  dedi- 
cates to  the  public  land  for  a  highway,  street,  or  alley,  he  must  be 
supposed  to  nave  in  view  the  benefits  which  will  result  to  his  re- 
maining lands  from  the  particular  use  to  which  he  dedicates  it. 
And  wnen  land  is  taken  for  a  street,  the  compensation  therefor  is 
adjusted  with  reference  to  the  benefits  and  injuries  which  the 
proprietor  of  the  remaining  land  will  receive  and  sustain  by  rea- 
son of  the  opening  of  the  street.  And  these  benefits  and  injuries 
will  be  estimated  with  reference  to  the  identical  use  to  which  the 
pw)erty  taken  is  appropriated. 

Bouyier  defines  a  highway  as  "  passage,  road,  or  street  which 
€very  citizen  has  a  right  to  use ;"  a  street  as  "  a  public  thorough- 
fare or  highway  in  a  city  or  village."  The  following  definitions 
by  the  courts  may  also  be  adverted  to :  By  the  deoication  "  the 
pubKc  acquire  notning  beyond  the  mere  right  of  passing  and  re- 
passmg  upon  the  highway,  and  in  all  other  respects  the  rights  of 
the  OTirinal  owner  remain  unimpaired."  Williams  v.  R.  R.  Co., 
16  N.T.  97.  The  easement  of  a  highway  "embraces  all  travel 
^ot  prohibited  by  law  on  foot,  in  carriages,  omnibuses,  stages, 
sleighs,  or  other  vehicles,  as  the  wants  and  habits  of  the  public 
demand."    Elliott  v.  R.  K.  Co.,  82  Conn.  680.    "  The  right  of 
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the  public  in  a  highway  coiiBists  in  the  privilege  of  passage,  and 
Bnch  privileges  as  are  annexed  as  incidents  by  usage  or  custom,  a£ 
the  ngbt  to  make  sewers  and  drains,  and  lay  gas  and  water  pipes. 
State  V.  Korerick,  34  N.  J.  L.  205. 

It  can  hardly  be  questioned  that  the  primary  and  fundamental 
purpose  of  a  public  highway,  street,  or  alley  is  to  accommodate 
the  public  travel ;  to  afbrd  citizens  and  strangers  an  opportunity 
to  pass  and  repass,  on  foot  or  in  vehicles,  with  such  movable  prop- 
erty as  they  may  have  occasion  to  transport ;  and  every  man  has 
the  right  to  use  upon  the  road  a  conveyance  of  his  own  at  will, 
subject  to  such  proper  regulations  as  may  be  prescribed  by  author- 
ity.     In  cities  custom  has  sanctioned  the  use  of  the  streets  for 
sewers,  and  for  water  and  gas  pipes ;  and  it  is  probable  that  at  no 
distant  day  pipes  for  the  transmission  of  steam  for  heating  and  me- 
chanical purposes  will  be  added.     It  is  to  be  observed  that  sewers 
and  pipes  are  laid  beneath  the  surface  of  the  street,  so  as  to  be  do 
impediment,  after  they  are  laid,  to  the  public  travel  and  no  detri- 
ment to  the  abutting  owner.     The  latter  has  a  peculiar  interest  in 
the  street  somewhat  different  from  that  of  the  general  public 
He  may  maintain  an  action  to  suppress  a  nuisance  m  the  street  on 
the  ground  of  special  injury  to  himself.    It  is  his  right  to  have 
free  access  from  his  abutting  property  to  the  street,  and  to  have 
the  street  kept  in  a  condition  for  its  primary  and  principal  use,  so 
as  to  enable  the  public  readily  to  gain  access  to  Lis  residence  or 
business,  and  the  value  of  his  property  depends  largely  upon  the 
preservation  of  this  right.     The  right  is,  however,  subordmate  to 
the  public  convenience,  of  which  the  public  authorities  having 
control  of  the  streets  are  the  judge.     He  cannot,  therefore,  recover 
consequential  damages  occasioned  by  a  chan^  of  grade  made  bj 
theproper  authority  unless  enabled  so  to  do  oy  statute. 

We  do  not  think  this  easement  for  public  travel  is  to  be  limited 
to  the  particular  modes  of  travel  in  use  at  the  time  the  easement 
was  acquired,  but  that  it  extends  to  and  includes  all  such  new  and 
improved  methods  of  travel,  the  utility  and  general  convenience 
of  which  may  be  afterwards  discovered  or  developed,  as  are  in  aid 
of  the  identical  use  for  which  the  street  was  acquired.  The  regu- 
lation and  control  of  the  highways,  streets,  and  alleys,  and  of  the 
use  thereof,  for  the  purpose  for  which  they  were  created,  is  in  the 
legislature,  and  it  is  well  settled  that  this  power  of  control  wj 
be  delected  to  and  reposed  in  the  municipal  corporations  within 
which  the  streets  are  situated  ;  but  it  follows,  from  what  has  been 
said,  that  the  legislature  has  no  power,  directly  or  indirectly,  to 
impose  a  new  servitude  upon  the  soil,  or  to  object  it  to  a  new 
burden  injurious  to  the  owner  of  the  servient  estate,  without  mak- 
ing him  the  just  compensation  required  for  the  taking  of  private 
property  for  public  use. 

The  construction  and  operation  of  an  ordinary  railroad  in  a  pub- 
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lie  street,  having  been  decided  to  be  a  new  use  of  the  street,  and 
therefore  an  admtional  burden  upon  the  soil,  with  a  view  to  ascer- 
tain whether  the  defendant's  railroad  comes  within  the  reasons 
of  these  adjudications,  it  is  next  necessary  to  consider  the  charac- 
ter of  the  nee  to  which  the  defendant  has,  bj  the  authority  of  the 
city  council,  eo  far  as  it  had  any  power  in  the  matter,  put  the  alley 
in  question. 

By  reference  to  the  findings  of  the  court  it  appears  that  the 
principal,  if  not  the  only  purpose  of  the  track  now  constructed 
and  proposed  to  be  maintained  and  operated,  is  for  a  transfer  track 
between  two  lines  of  railroad  running  into  the  city  of  Stillwater. 
It  connects  these  line^,  which  terminate  in  different  parts  of  the 
city.    It  is  bailt  partly  upon  the  alley,  and  partly  upon  the  prop- 
erty acquired  for  the  purpose  from  private  owners  by  condem- 
nation and  purchase.    It  has  never  been  used,  and  it  is  not  pror 
posed  to  use  it  to  carry  passen^rs.     Its  only  use,  so  far  as  appears, 
B  to  transfer  freight  cars,  of  uie  kind  ordinarily  used  on  railroads, 
from  the  terminus  of  one  railroad  to  that  of  another  railroad.     It 
is  not  proposed,  as  a  reason  and  object  of  its  existence,  to  receive 
freight  at  any  point  on  the  street  or  alley,  or  to  deliver  freight  at 
any  ])oint  thereon. 

It  is  evident  from  all  the  facts  that  this  road  is  not  located  on 
the  street  because  its  business  is  to  be  derived  frem  the  street,  and 
that  its  purposes  would  certainly  be  equally  well  fulfilled  if  it 
^aa  on  property  of  which  the  defendant  should  have  the  exclusive 
iise.  On  the  other  hand,  the  public  travel  on  the  alley  derives  no 
aid  or  advanta^  from  its  location  there,  but  is  and  must  be  more 
or  less  impeded  thereby.  The  public  would  be  in  every  respect  as 
well  served  if  the  road  were  on  private  property  remote  from  the 
street  its  whole  distance.  In  a  word,  the  road  is  not  on  the  aUey 
instead  of  other  lands  because  it  is  of  any  advantage  either  to  the 
defendant  or  to  the  public  that  it  should  be  there,  except  for  eco- 
nomical reasons  to  the  defendant. 

The  construction  of  the  track  on  the  street  cannot,  therefore,  be 
said  to  be  in  aid  of  the  public  travel  for  which  streets  are  created, 
any  more  than  it  would  oe  if  it  was  part  of  a  continuous  line  of 
railroad  running  through  the  city  of  Stillwater.     If  the  use  would 
he  a  new  one  in  the  latter  instance,  it  is  a  new  one  for  the  same 
^^^sons  in  the  present  case,  and  the  abutting  owner  is  entitled  to 
^compensation  upon  the  same  principles.     The  fact  that  the  car^  are 
^oved  by  animal  power  instead  of  steam  is  not  a  controlling  con- 
sideration, and  the  control  reserved  by  the  city  council  over  the 
manner  of  construction  and  mode  of  operation  of  the  railroad  is 
^0  different  from  that  ordinarily  exercised  by  municipal  corpora- 
tions, or  which  they  have  the  power  to  exercise  by  legislative 
authority,  over  ordinary  railroads  constructed  through  or  into  cities 
and  across  or  upon  the  public  streets  thereof. 
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We  have  been  referred  to  several  cases  decided  by  courts  of  hi^ 
authority  in  whicb  it  was  held  that  the  authorization  of  street  rail- 
ways, such  as  are  ordinarily  used  in  cities,  is  not  the  imposition  of 
an  additional  burden  upon  the  street  for  which  the  owners  of  the 
servient  estate  are  entitled  to  compensation,  and  the  weight  of  an- 
thority  is  to  this  effect.  But  it  is  obvious  that  the  purpose  and 
use  o£  an  ordinary  street  railway  are  very  different  from  those  of 
the  railroad  under  consideration.  Street  railways  derive  their 
business  from  the  street ;  are  intended  for  the  convenience  of  the 
travel  thereon ;  and  may,  with  much  force  of  reason,  be  said  to  be 
in  aid  of  the  identical  use  for  which  the  street  was  created,  and  not 
a  new  and  independent  use. 

It  is  to  be  observed  that  it  is  becoming  common  for  transfers  of 
cars  in  cities,  from  one  line  of  railroad  to  another,  to  be  made  by 
an  independent  transfer  company,  owning  its  own  tracks,  and  there 
is  no  sufficient  basis  of  reason  or  utility  for  a  discrimination  which 
would  deny  compensation  to  the  abutting  owner  for  the  use  of 
his  servieut  estate  for  railroad  purposes  by  a  transfer  company^ 
and  uphold  his  right  to  compensation  for  a  substantially  similar  and 
no  more  detrimental  use  by  railroad  companies,  operating  lines  into 
or  through  the  same  cities.    We  are  of  opinion,  therefore,  that  the 
use  to  which  the  defendant  has  put  the  alley  is,  within  the  adjudi- 
cations of  this  State,  the  imposition  of  a  new  and  additional  servi- 
tude upon  it. 

2.  It  appears  that  block  28  in  the  city  of  Stillwater,  as  origi- 
nally platted,  extends  to  the  waters  of  iLake  St.  Croix,  through 
which  flows  the  St.  Croix  River,  a  navigable  stream.     The  lots  m 
this  block  front  on  Main  Street  on  the  west,  and  run  back  east  to 
the  lake  ;  and  there  was  laid  down  on  the  plat,  across  the  lots,  an 
alley  30  feet  wide,  called  Stimpson's  alley,  running  north  and  eoutb 
through  the  block,  upon  whicn  defendant's  railroad  is  constmcted. 
The  plaintiff  is  the  owner  of  certain  of  these  lots.    It  further 
appears  from  the  verdict  of  the  jury,  upon  certain  questions  sub- 
mitted, that  the  alley  and  all  that  portion  of  the  lots  lying  east  of 
it  was  below  low- water  mark  at  the  time  the  plat  was  made,  thongh 
the  lots  as  platted  are  entirely  within  the  meander  line  of  the  gov- 
ernment survey. 

This  last  fact  is,  however,  not  material,  as  it  is  well  settled  that, 
in  such  cases,  the  stream  and  not  the  meander  line  is  the  bonnd- 
ary.  That  portion  of  the  lots  intended,  as  appears  from  the 
plat,  to  be  subjected  to  the  easement  of  a  pubhc  alley,  and  all 
mng  east  of  tne  allev,  is  "made  land,"  having  been  reclaimed 
rrom  the  waters  by  fillmg  out  into  the  lake.  When  or  by  whom 
this  filling  Was  done  does  not  distinctly  appear ;  but  inasmuch  as 
it  is  found  ''  that  Stimpson's  alley  is  a  public  street  in  the  city  of 
Stillwater,  duly  laid  out  and  established,  and  has  been  in  use  as 
such  for  more  than  15  years,  and  is  under  the  care,  custody,  and 


CABLI  V.  STILL WATEB  STREET  BY.  A  TBAKSFEB  00.     231 

oontTol  of  the  city  coimcil/'  it  follows  that  a  portion,  at  least,  of 
the  filling  was  done  at  least  15  years  ago ;  and  as  it  is  not  claimed 
on  the  part  of  the  defendant  that  the  State  ever  nndertook  to 
assert  any  dominion  over  the  made  land,  except  as  to  the  ease- 
ment of  the  alley,  through  the  power  delegated  by  the  city  charter, 
I  think  it  mnst  be  assumed  that  sach  filling  was  done  by  the  own- 
ers of  the  lots  for  their  own  nso.     It  is  not  found  whether  the 
filling  was  done  in  shallow  or  deep  water ;  but  inasmuch  as  it  is 
found  ^^  that  the  portion  of  said  lot  east  of  said  alley  claimed  by 
the  plaintiff  fronts  upon  Lake  St.  Croix,  and  is  of  value  as  a  land- 
ing lor  boats  and  busmess  purposes/'  it  is  to  be  assumed  that  the 
filling  out  into  the  lake  was  for  the  purpose  of  reaching  navigable 
^ater,  so  as  to  make  the  shore  valuaole  for  the  uses  connected  with 
the  navi^tion  of  the  river. 

It  is  claimed  that  the  nlaintiff's  title  did  not  extend  to  lands  cov- 
ered by  the  waters  of  tne  lake,  but  stopped  at  the  line  of  low 
water ;  and  such  is  the  law.     But  it  is  well  settled  that  the  owner 
of  land  bounded  by  a  navigable  stream  has  certain  riparian  rights 
which  spring  from  the  ownership  of  the  bank,  and  are  not  de- 
pendent upon  a  strict  legal  title  in  nim  to  the  soil  covered  by  the 
water.    Tnese  rights  were  clearly  defined  by  Mr.  Justice  Cornell 
in  Brisbine  v.  St.  Paul  and  Sioux  City  R  K.  Co.,  23  Minn.  114, 
as  follows :  "  The  right  to  enjoy  free  communication  between  his 
abutting  premises  and  the  navigable  channel  of  the  river ;  to  build 
and  maintain,  for  his  own  and  the  public  use,  suitable  landing 
places,  wharves,  and  piers  on  and  in  n*ont  of  his  land,  and  to  ex- 
lend  tfie  same  therefrom  into  the  river  to  the  point  of  navigabil- 
ity, even  though  beyond  low-water  mark  ;  and  to  this  extent  ex- 
clnsively  to  occupy  for  such  and  like  purposes  the  bed  of  the 
stream,  subordinate  and  subject  only  to  the  navigable  rights  of  the 
public,  and  such  needful  rules  and  regulations  for  their  pro- 
tection as  may  be  prescribed  by  competent  legislative  author- 
ity." 

In  addition  to  the  authorities  cited  in  the  opinion  in  this  case, 
fte  doctrine  has  the  authority  of  a  recent  English  case  in  the 
House  of  Lords,  and  we  are  satisfied  that  it  rests  upon  solid  grounds 
of  justice  and  utility.    Long  v.  Fishmongers,  L.  E.  1  App.  Cas. 

It  does  not  appear  that  the  use  made  of  the  shore  in  this  case 
has  caused  the  least  impediment  to  the  free  and  unobstructed  nav- 
^tion  of  the  river,  or  has  been  prejudicial  in  any  way  to  the 
pnblic  interests.  These  riparian  rights  are  property,  and  cannot 
lawfully  be  taken  for  public  use  without  compensation.  Brisbine 
^-  St  P.  A  s.  0.  R.  R.  Co.,  supra ;  Yates  v.  Milwaukee,  10  Wall. 
!v  ^®  think  the  acts  done  by  the  defendant  are  an  invasion  of 
"le  riparian  rights  of  the  plaintiflE. 

The  decision  of  the  court  below  having  been  in  accordance  with 
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the  concnsions  reached  by  xi&j  it  follows  that  the  judgment  ap 
pealed  from  muBt  be  aifirined. 

As  to  the  right  of  a  riparian  owner  to  oompensatioBy  see  Delaplaindt. 
The  Chicago  and  Northwestern  By.  Co.,  42  Wia.  214;  McCarthy  9.  The 
Metropolitan  Board  of  Works,  L.  R.  8  C.  P.  209;  7  H.  of  L.  Caa.  (So.  and 
Ir.  App.)  258;  The  Duke  of  Buccleuch  9.  The  Metropolitan  Board  of  Woiks, 
L.  R  3  £x.  806;  5  £x.  221;  6  H.  of  L.  Cas.  (Eng.  and  Ir.  App.)  418;  Ljon 
f>.  Fishmongers*  Co.,  L.  R  10  Ch.  App.  681;  1  App.  Cas.  662;  Boseo.  Grores, 
5  Man.  <&  Or.  614  (44  E.  C.  L.  823);  Baron  et  al.  v.  The  Mayor  and  City 
Council  of  Baltimore,  2  Am.  Jur.  108 ;  Binneckson  o.  Johnson,  i  Har.  (N.  J.) 
147;  Hoffmann.  Hojffman,  2  Dutcher  (N.  J.),  175;  Brayton  t».  Fall  Ri?er, 
118  Mass.  218;  HaskeU  «.  New  Bedford,  108  Maaa,  and  the  Chicago  and 
Pacific  By.  Co.  «.  Stein,  75  UL  44. 


Mabdsbt 
Bailwat  Oo. 

(86  Ohio  BtaU  JSeparU^  46.    January  Tum^  1880.) 

A  railway  company,  in  consideration  of  the  grant  of  a  right  of  way  for  iti 
road,  through  the  lands  of  the  plaintiff  and  of  two  other  adjoining  pro- 
prietors, agreed  to  make  such  culverts  and  crossings  as  might  be  neces- 
sary to  enable  the  parties  '*to  reasonably  occupy  their  lands,  to  carry 
off  surplus  water,  etc. ;"  and  that  upon  the  hillside  of  said  road  a  suffi- 
cient arain  should  be  made  and  kept  open  "for the  dischar^  of  the 
drainage.''    The  company  built  a  culvert  across  its  road  south  of  and 
below  said  lands,  with  which  the  drain  on  the  hill  side  of  the  road  was 
connected,   and  through  which  the  drainage  from  the  lands  of  the 
plaintiff  was  discharged.— £<s2i,  that  the  cidverts  and  the  drain  form 
necessary  parts  of  the  plan  or  means  agreed  on  for  draining  the  lands 
of  the  plaintiff  on  the  hillside  of  the  railroad,  and  that  for  damages 
caused  to  such  lands  by  the  obstruction  of  the  drain,  the  company  is 
liable,  although  the  obstruction  may  not  have  been  on  the  landf  <u 
either  of  the  parties  granting  the  right  of  way. 

Erbob  to  the  District  Oourt  of  Miiskingnm  county. 

The  original  action  waa  brot^ht  by  Hugh  Madden  against  The 
Cincinnati  and  Mnskingum  ^Uey  Ry.  Co.,  to  recover  for  the 
breach  of  an  agreement  entered  into  between  the  parties. 

The  agreement  is  evidenced  by  writing,  as  follows : 

"Whereas,  the  Cincinnati  and  Muskingum  Valley  Ry.  Co.,  » 
corporation  of  the  State  of  Ohio  duly  organized,  are  about  to 
locate  their  line  of  railroad  through  the  counties  of  Muskingam 
and  Coshocton ;  now  the  T;ndersigned,  to  aid  said  projected  public 
work,  and  in  consideration  of  one  dollar  ($1)  to  each  of  us  in  hand 
paid,  do  hereby  severally  agree  with  the  company,  in  case  said  road 
shall  be  located  through  or  upon  any  lands  owned  by  us  respect- 
ively, to  convey  on  demand  to  the  company  the  rights  of  way  on 
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the  located  line  over  such  land  one  hundred  feet  wide,  and  In  the 
mean  time  we  respectively  permanently  license  the  company  to 
enter  npon,  Bnrvey,  nse  and  occupy  such  located  line  and  roadway 
over  Baid   lands,  with  like  rijght  as  if  said  conveyance  had  been 
made ;  it  being  understood,  however,  that  the  parties  hereto  re- 
serve the  right  to  nse  and  occupy  so  much  of  said  one  hundred 
feet  as  the  railway  company  do  not  require,  from  time  to  time,  for 
the  maintenance  and  operation  of  its  said  roadway ;  and  it  being 
further  nnderstood  that  said  railway  company  shall  make  such  cuU 
verts  and  crossings  as  may  be  necessary  to  enable  the  parties  here- 
to to  reasonably  occupy  their  lands,  to  carry  off  surplus  waters, 
et^,  to  give  all  necessary  crossings.    We  hereby  agree,  for  the 
considerationB  heretofore  set  forth,  to  grant  to  tne  U.  and  M.  Y. 
Ky.  CJo.  the  right  of  way  through  our  lands,  upon  the  further  con- 
dition, however,  that  the  road  snail  be  constructed  upon  its  present 
location  ;  that  no  material  shall  be  borrowed  from  the  river  side  of 
said  line,  and  that  upon  the  hill  side  of  said  Line  a  sufficient  drain 
^lall  be  made  for  the  discharge  of  the  drainage ;  and  further,  that 
a  guard  bank  shall  be  built  extending  from  the  railway  embank- 
ment  along  the  division  line  between  H.  Madden  and  G.  W. 
Adams  to  the  river  bank,  and  also  that  a  crossing  shall  be  made 
over  the  railway  near  the  middle  of  my  place. 

"  Hugh  Madden, 
"  C.  Mattingly, 
"Hbnby  Mdnson." 

Before  this  instrument  was  deliver  to  the  company,  three 
additional  propositions  were  added.  The  second  only  is  ma- 
terial in  the  present  proceeding,  and  is  as  follows : 

^^2.  As  to  the  drain  or  ditch  on  the  west  side  of  railroad :  Said 
drain  shall  be  made  within  the  bounds  of  the  road,  and  as  close  up 
to  the  fill  for  the  road-bed  as  it  can  with  safety  thereto  be  made, 
and  shall  be  kept  open  and  in  good  condition  perpetuallv  by  said 
Inroad  company  or  its  assigns.  Said  drain  shall  oe  made  by  the 
13th  October,  1870." 

The  instrument  first  named,  and  the  additional  propositions 
were  delivered  to  and  accepted  by  the  railroad  company  as  oonsti- 
tnting  the  agreement  between  the  parties ;  and  the  railroad  com- 
pany entered  upon  the  premises  therein  described,  and  constructed 
Its  road  under  said  agreement. 

The  parties  being  at  issue  as  to  the  breaches  of  the  ^reement 
alleged  by  the  plaintiflE,  the  bill  of  exceptions  shows  that,  "  the 
plaintiff,  to  maintain  the  issue  on  his  part,  offered  evidence  tend- 
ing to  prove  that  the  ditch,  mentioned  in  the  petition,  commenced 
or  nad  its  head  on  land  a  few  rods  north  of  the  north  line  of  plain- 
tifiPs  said  land,  and  at  the  foot  of  rising  land  ;  that  said  ditch  ran 
southwardly  along  the  west  side  of  the  said  road  to  plaintiff's  south 
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line,  thence  in  the  same  direction  along  the  side  ot  said  roadway, 
over  the  land  of  Henry  Munson  and  the  land  of  Christopher  Mat- 
tin^ly  and  the  land  of  William  Tatliam,  formerly  the  land  of  £Iia»    I 
Ellis ;  abont  600  feet  south  of  said  Tatham's  north  line,  said  ditch    | 
passed  eastwardly  under  the  road-bed  of  said  railroad,  by  a  culvert 
or  wagon  way,  and  thence  eastwardly  some   110   ro3s   on  said 
Tatham's  land  to  the  river,  the  same  bein^  the  only  outlet  for  anj 
of  the  water  of  said  ditch.     Also,  that  before  the  location  of  s&id 
railroad,  a  ditch  to  drain  the  same  lands,  which  should  be  drained 
by  the  ditch  mentioned  in  the  petition,  was  dugover  the  said  lands 
of  plaintiff  and  Mnnson  and  Mattingly  and  flllis,  the  ESlis  land 
being  the  same  now  owned  by  said  Tatham ;  that  the  head  of  said 
ditch  was  near  where  the  head  of  defendant's  said  ditdi  is  located 
and  the  outlet  of  said  ditch  was  near  or  at  the  place  where  the 
ditch  of  defendant  has  its  outlet  to  the  river ;  that  the  said  ditch 
first  dug  was  made  at  the  joint  expense  and  under  tlie  joint  sgree- 
ment  of  all  the  owners  of  the  lands  traversed  by  the  same,  and  was 
to  be  and  was  kept  open  under  said  agreement,  and  jointly  by  all 
the  owners  of  said  land,  but  did  not  completely  drain  plaintiffs 
said  lands.    And  that  said  ditch  was  so  opened  and  was  kept  open 
when  defendant's  road  was  located  over  said  lands,  and  tne  same 
was  filled  up  and  destroyed  by  defendant,  whose  road  traversed 
and  crossed  said  ditch,  in  the  construction  of  its  said  road.    Also 
tending  to  prove  that  the  ditch  of  defendant,  mentioned  in  the 
petition,  became  and  was  obstructed  (by  reason  of  earth,  gravel, 
etc.,  carried  into  said  ditch  by  Beach  Bun,  mostly  through  a  channel 
cut  by  said  Tatham  on  his  own  land,  after  said  ditch,  in  petition 
mentioned,  had  been  cut  by  said  defendant ;  said  ditch  so  cut  by 
Tatham  was  for  a  drain  or  natural  water-course  over  theretofore  and 
in  that  direction  running),  on  the  said  land  of  said  Tatham,  Ivii^ 
south  of  and  adjoining  the  said  land  of  the  said  Mattingly,  whi<£ 
obstructions  were  norai  of  the  point  where  said  ditch  passed  under 
the  said  railroad,  and  that  defendant  permitted  said  obstructions  to 
remain,  unreasonably,  in  said  ditch,  interrupting  and  preventing 
the  flow  of  water  along  and  through  said  ditch,  and  thereby  pre- 
venting the  flow  of  water  through  said  ditch  from  the  said  lana  of 
plaintin :  and  that  by  reason  of  said  obstructions,  etc,  in  said  ditch 
on  the  land  of  said  Tatham,  and  the  water  so  b^  said  obstructions 
held  and  detained  upon  the  said  land  of  plaintiff,  plaintifPs  prop- 
erty was  damaged  to  a  larse  amount." 

The  evidence  being  closed,  the  court,  among  other  things, 
charged  the  jury  as  follows :  ^^  The  plaintiff  charges  that  tae 
defendant  has  violated  its  contract  in  seyeral  partdcularB,  one  of 
which  is  permitting  the  ditch,  mentioned  in  the  petition,  to  be- 
come and  remain  obstructed ;  such  obstructions  preventing  the 
flow  of  water  through  the  ditch,  and  so  preventing  the  draining  of 
plamtiff's  land.    My  reading  of  this  contract  differs  from  that  of 
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some  of  the  connBel.  Three  men  signed  this  contract.  Plaintiff 
was  entitled  to  all  the  covenants  in  the  contract.  The  railroad 
oompany  was  bound  to  dig  a  ditch  over  the  lands  of  these  three 
men  who  signed  this  contract ;  to  dig  a  ditch  deep  enough  and 
wide  enough  to  carry  off  surplus  water,  and  defendant  was  bound 
to  keep  the  ditch  opea.  Defendant  was  bound  to  dig  and  keep 
open  such  a  ditch  along  the  west  side  of  the  roadway,  over  the 
lands  of  these  three  men.  But  defendant  was  not  bound  to  dig  or 
keep  open  any  ditch  on  any  other  land.  Defendant  might  stop 
the  ditch  at  the  south  line  of  the  lands  of  these  three  men  ;  it  was 
not  bound  to  furnish  an  outlet  for  the  water ;  the  contract  does 
not  require  it  to  do  so.  Therefore,  if  the  ditch  was  continued  fur- 
ther south  and  to  the  river,  and  it  became  obstructed  on  the  land 
of  Tatham  (lying  south  of  the  lands  of  the  three  men  who  signed 
this  contract),  and  such  obstructions  were,  by  defendant,  permitted 
to  remain  unreasonably,  and  they  did  prevent  the  drainage  of 
plaintiff's  land,  and  did  damage  plaintifrs  land,  crops,  and  other 
property,  defendant  is  not  liable  to  plaintiff  for  such  damages  in 
this  action.  Plaintiff  cannot  complain  of  obstructions  to  said  ditch 
if  the  obstructions  were  located  on  Tatham's  land,  because  the 
terms  of  this  contract  do  not  extend  beyond  the  lands  of  those  who 
signed  it,  Madden,  Munson,  and  Mattingly." 

This  part  of  the  charge  was  dul^  excepted  to.  There  was  a 
verdict  lor  the  plaintiff ;  and  a  motion  for  a  new  trial  interposed 
by  him  having  been  overruled,  judgment  was  rendered  on  the  ver- 
dict. 

The  judgment  was  affirmed  by  the  district  court.  The  object 
of  the  present  petition  in  error  is  the  reversal  of  these  judgments, 
on  the  ground  tnat  the  court  erred  in  the  construction  of  the  agree- 
ment in  the  part  of  the  charge  above  quoted. 

W.  H.  Ball,  for  plaintiff  in  error. 

O'Neill  &  Goddard  and  M.  M.  Granger,  for  defendants  in 
error. 

Whitb,  J. — ^The  court  erred,  in  our  opinion,  in  the  construction 
of  the  agreement. 

The  stipulation  that  the  ^^  railway  company  shall  make  such  cul- 
verts and  crossings  as  may  be  necessary  to  enable  the  parties  hereto 
to  reasonably  occupy  their  lands,  to  carry  off  surplus  waters,  etc. ;" 
and  the  stipulation  '^  that  upon  the  hill  side  of  said  line  a  sufficient 
drain  shall  oe  made  for  the  discharge  of  the  drainage,"  form  neces- 
sary parts  of  the  plan  or  means  agreed  on  for  draining  the  lands 
of  the  plaintiff  on  the  hill  or  west  side  of  the  railroad.  A  ditch  or 
drain  on  the  west  side  of  the  railroad,  although  ^'  kept  open  and  in 
good  condition  perpetually,"  as  provided  for  in  tne  agreement, 
would  not  accomplish  the  purpose  of  carrying  off  the  surplus  wa- 
ter and  draining  the  lands.     Jf  or  this  purpose  a  culvert  was  aka 
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neceesaiy,  to  carry  the  water  accumulating  in  the  ditch  acrosB  the 
railroad  towards  the  river. 

No  particular  place  was  specified  in  the  aepreement  for  the  loca- 
tion of  the  culverts ;  and  their  location  would  seem  to  be  immate- 
rial, as  respects  the  draining  of  the  plaintiff's  lands,  provided  that, 
in  connection  with  the  ditch,  they  carried  off  all  the  sorplns  water. 

But  if  the  company  saw  proper  to  make  the  culvert  on  the  lands 
of  Tatham,  below  the  lands  of  the  plaintiff  and  the  lands  of  the 
other  parties  to  the  contract,  it  became  the  duty  of  the  company, 
under  the  agreement,  to  keep  the  ditch  open  to  the  culvert,  so  that 
the  drainage  from  plaintiff's  land  might  be  discharged  through  it. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


John  Jonss,  Respondent, 

V, 

Jesse  Seligman  et  al.  as  Trustees,  etc,  Appellants. 

(81  Jf<K0  York  BoparUy  101.) 

The  remedv  of  an  owner  of  land  crossed  by  a  railroad,  for  a  fulure  on  the 
part  01  the  corporation  to  comply  with  the  provision  of  the  Railrotd 
Act  of  1854  (§  8,  ch.  282,  Laws  of  1854),  requiring  railroad  corporationfl 
to  erect  and  maintain  fences  on  the  sides  of  their  roads,  and  farm-cross- 
ings, is  not  confined  to  an  action  for  damages  given  by  said  act;  but  he 
may  enforce  the  performance  of  this  duty. 

A  railroad  corporation  in  the  discharge  of  its  duty  of  providing  farm  cross- 
ings is  not  vested  with  any  absolute  discretion  as  to  the  number  or  char- 
acter of  the  crossings.  The  power  must  be  exercised  in  a  prop^ 
manner,  having  due  regard  to  the  necessities  and  the  convenience  of  tha 
owner  of  the  land,  who  may  maintain  an  action  to  compel  the  cor- 
poration to  erect  necessary  and  suitable  crossings;  or  where  croBsings 
nave  been  made  which  are  insufficient,  to  construct  additional  ones;  aQ<i 
in  such  an  action  the  question  as  to  the  propriety  of  additional  crossiiigs 
is  one  of  fact  for  the  court. 

The  court  has  power  to  direct  the  construction  of  a  crossing  under  the  tracks 
of  the  road. 

The  award  and  payment  of  damages  in  proceedings  to  condemn  land  taken 
for  the  road  does  not  preclude  the  former  owner  from  maintaining  an 
action  to  compel  the  corporation  to  fulfill  the  duty  imposed  upon  it  as  to 
crossing. 

Where  a  railroad  has  been  taken  possession  of  under  a  mortgage,  by  trustees 
for  bondholderSp  and  is  beinc^  operated  by  them,  and  where,  by  the 
mortgage,  power  is  given  to  them  to  make  repairs  and  additions  to  the 
Toad,  they  may  be  held  for  a  performance  of  the  duties  imposed  by  said 
provision. 

<Argued  April  14,  1880;  decided  June  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment  in 
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favor  ofpiaintifP,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.    (Reported  below,  16  Hun.  230.) 

This  action  was  brought  to  compel  defendants,  as  acting  trustees 
of  the  bondholders  of  the  New  York,  Boston  and  Montreal  Ry. 
Co.  to  bnild  and  maintain  fences  on  each  side  of  the  lands  taken 
by  them  from  plaintiff  in  proceedings  for  that  purpose,  on  which 
the  road  of  saia  company,  where  it  crossed  plaintifrs  farm,  is  con- 
structed, and  also  to  compel  defendants  to  construct  a  farm  cross- 
ing under  the  tracks  of  said  road. 

The  court  found  in  substance  that  said  New  York,  Boston  and 
Montreal  Ry.  Co.  obtained  title  to  the  lands  described  in  the  com- 
plaint, for  the  purpose  of  constructing  and  operating  a  railroad 
thereon,  and  did  partially  construct  the  road ;  that  the  company 
executed   and  delivered  to  the  defendants  and  another,  a  mort- 
gage, whereby  the  land  was  conveyed  to  them  as  trustees  for  cer- 
tsdn  bondholders ;  and  that,  as  trustees,  the  defendants  took  pos- 
session of  the  land,  completed  the  construction  of  the  railroad,  and 
have  operated  it  since  that  time :  that  no  fence  has  been  built 
between  the  plaintiff's  land  and  the  railroad,  and  that  a  crossing 
under  the  suilace  of  the  railroad,  of  sufficient  size  to  allow  cattle 
and  horses  to  pass  freely  to  and  from  a  creek  to  the  west  of  the 
road,  is  necessary  at  the  place  where  the  railroad-bed  crosses  an  old 
farm  roadL 

John  N.  Whiting,  for  appellants.      The  proceedings  for  con- 
demnation contemplated  and  provided  for  every  form  of  damage 
and  inconvenience  of  the  owner.      (Embury  v.  Conner,  3  Comst. 
511;    Clemens  v.  Clemens,  37  N.  x.  74;    Demarest  v.  Darg,  32 
id.  281 ;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  id.  332  ;  Van  Schoick 
«.  DeL  and  Rar.  Canal  Co.,  1  Spen.  (N.  J.  Supreme  Court)  249 ; 
Trenton  Water  Power  Co.  v.  Chambers,  2  Beasley  (N.  J.  Chan- 
eeryV  199;  Dearborn  v.  Boston  and  Montreal  R.  R.  Co.,  4  Fost. 
(N.  H.  Superior  Court)  179  ;    Searle  v.   Lack,  and  Bloom.  R.  R. 
Co.,  33  Penn.  57 ;   38  id.  281 ;   8  id.  445 ;  57  id.  87 ;  37  id.  469 ; 
47  id.  428 ;   Henry  v.  Dubuque  and  Pacific  R.  R.  Co.,  2  Clarke 
(Iowa),  288 ;   R.  and  S.  R.  R.  Co.  v,  Bradbury,  6  How.  467 ;  13 
Barb.  169  ;  17  Wend.  649 ;  19  id.  678 ;  16  Barb.  68, 100,  273 ;  56 
id.  456.)    As  to  the  number  of  crossings,  the  railroad  company 
^as  invested  with  a  sound  discretion  and  its  decision  is  iinal,  unless 
actual  injustice  is  done.    (Wademan  v.  Alb.  and  Sus.  R.  R.  Co., 
51 N.  Y.  568.)    Plaintiff  has  no  general  equity  which  he  can  en- 
force through  an  application  to  the  court,  to  compel  the  railroad 
company  defendants  to  perform  the  public  duty  imposed  as  to 
fencing  by  the  statute.     (Smith  v.   Lockwood,  13  Barb.  209; 
Dudley  v.  Mayhew,  supra,  3  N.  Y.  15 ;  Clarke  v.  Rochester,  Lock- 

S^rt  and  Niagara  Falls  R.  R.  Co.,  18  Barb.  350;    Atkinson  v. 
ewcastle,  etc.,  Water-works  Co.,  36  Law  Times  [N.  S.],  761 ;  re- 
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?orted  in  the  "  RegLater"  of  November  30,  1877.  Consult,  tlso, 
'almadge  v.  Rense.  and  Bar.  R.  R.  Co.,  13  Barb.  493 ;  and  Brooia 
V.  N.  TT  and  Erie  R.  R.  Co.,  id.  694.)  This  statute  as  to  fencing, 
being  in  derogation  of  the  common  law,  is  to  be  strictly  constmed, 
and  plaintiff  is  entitled  to  the  benefit  of  all  doubts.  (Millard  v. 
Lake  Ontario,  etc.,  R.  R.  Co.,  9  How.  Pr.  238;  McCluakey  r.  I 
Cromwell,  1  Kern.  603.)  As  no  rights  eziBted  in  the  plaintiff  ex-  I 
cept  by  statute,  it  is  indispensable  that  the  statute  should  be 
specifically  designated,  or  the  statutory  facts  explicitly  averred. 
(Miller  v,  Roessler,  4  E.  D.  Smith,  234 ;  Bogardns  v.  Trinity 
Church,  4  Paige,  178,  197  ;  aflirmed,  15  Wend.  Ill ;  Goelet  i. 
Cowdrey,  1  Duer,  132.) 

C.  B.  Herrick  for  respondent.     Defendants  are  bound  to  erect 
and  maintain  fences  on  tne  sides  of  this  railroad  as  asked  by  plain- 
tiff.    (Tracy  v.  The  Troy  and  Boston  R.  R.  Co.,  38  N.  Y.  433; 
Laws  1853,  ch.  174,  §  16;   In  re  Rensselaer  and  Saratoga  R.  E. 
Co.,  4  Paige,  553 ;   Laws  1854,  ch.  282,  §  8 ;   Camp  v.  Sates,  13 
Conn.  1 ;  Smith  v,  Lockwood,  13  Barb.  209  ;  Dudleys.  Mayhew,  3 
N.  Y.  9 ;  Shepard  v.  Buffalo,  New  York  and  Erie  R.  R.  Co.,  35  id. 
641 ;  People  v.  Saratoga  and  Schenectady  R.  R.  Co.,  2  Amer.  Law 
Journal  [K.  S.],  158 ;  Staats  v,  Hudson  River  R.  R.  Co.,  3  Keyes, 
196;  see  opinion  at  page  198;  Wademan  v.  Albany  and  Susque- 
hanna R.  R.  Co.,  51  N.Y,  568.)    The  proper  relief  as  to  the 
fences  may  be  granted  either  in  an  equity  action  or  by  a  writ  of 
mandamus.     (Rex  v.  Marquis  of  Stafford,  3  T.  R.  651 ;  Storer  v. 
Great  Western  Ry.  Co.,  3  Ky.  Cases,  108  ;  People  v.  Mayor,  etc, 
of  N.  Y.,  10  Wend.  395 ;  Buck  v.  City  of  Lockport,  6  Lans.  251 ; 
People  V.  Saratoga  and  Schenectady  K.  R.  Co.,  supra ;  Wademan 
V.  Albany  and  Susquehanna  R.  R.  Co.,  51  N.  Y.  568.)    Defend- 
ants must  also  construct  a  farm  crossing  as  adjudged  herein.    (Laws 
of  1850,  ch.  140,  §44;  Wademan  v.  Albany  and  Susquehanna  B. 
R.  Co.,  supra ;    Smith  v.  New  York  and  Oswego  Midland  R.  B. 
Co.,  63  N.  1 .  58 ;  Wheeler  v.  Rochester  and  Syracuse  R.  R.  Co., 
12  Barb.  227 ;  Clarke  v.  R.  L.  and  K  F.  R.  R.  Co.,  18  id.  350.) 

MiLLEB,  J. — ^This  action  was  brought  for  equitable  relief  against 
the  defendants  as  acting  trustees  of  the  bondholders  of  the  New 
York,  Boston  and  Montreal  Ry  Co.,  and  the  complaint  asks  that 
the  defendants  be  adjudged  to  specifically  perform  the  duties  im- 
posed upon  them  by  law  in  respect  to  the  matters  set  forth,  and 
that  they  be  required  to  build  and  maintain  fences  on  each  side  of 
the  lands  taken  by  them  from  the  plaintifiE  for  railroad  pnrpoees, 
and  described  in  the  complaint,  on  which  their  railway  is  oon- 
structed,  and  which  runs  through  the  plaintiff's  farm,  in  the  man- 
ner required  by  law,  and  also  a  farm-crossing  under  said  railroad. 

Section  8  oi  the  General  Railroad  Act  (ch.  282,  Laws  of  1854) 
requires,  that  ^^  every  railroad  corporation   .   .   .   diaU,  before  the 
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lines  of  such  railroad  are  opened,  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  roads  of  the  height  and  strength  of  a 
division  fence,  as  required  by  law,  with  openings  or  gates  or  bars 
for  the  use  of  the  proprietors  of  the  land  adjoininj^  such  railroad," 
and  to  conBtruct  and  maintain  cattle-guards  at  aU  said  crossings, 
and  declares  that  so  long  as  sx^.ch  fences  and  cattle-guards  shall  not 
be  made,  and  when  not  in  good  repair,  the  corporation  and  its 
agents  shall  be  liable  for  all  damages,  and  when  such  fences  and 
<sittle-guards  shall  have  been  made  and  kept  in  good  repair,  such 
corporation  shall  not  be  liable  for  any  such  damages,  unless  negli- 
gently and  wilfully  done.     This  provision  was  intended  as  a  pro- 
tection to  the  public  who  might  travel  upon  the  railroad,  as  well  as 
to  the  owners  of  lands  adjoiniug,  from  injuries  which  might  arise 
by  reason  of  a  neglect  to  comply  with  its  terms.    While  the  duty 
imposed  npon  the  corporation  may  be  regarded  to  some  extent  as 
intended  for  the  benent  of  the  public,  it  was  not  designed  to  limit 
the  redress  to  be  obtained  for  injuries  sustained  to  a  mere  statu- 
tory remedy,  as  is  the  case  in  reference  to  penal  enactments.     It  is 
obvious  that  the  statutory  remedy  would  be  entirely  insufficient  in 
all  cases  to  secure  full  and  ample  indemnity  against  the  hazard, 
inconvenience   and  danger,  arising  from  an  exposure   of  lands 
adjoining  a  railroad,  ana  to  the  consequences  which  might  result 
from  an  absence  of  fences,  cattle-^ards  and  other  adequate  means 
of  protection.     These  are  not  only  essential  for  the  protection  of 
the  railroad,  but  indispensable  to  the  owner  for  a  proper  and  rea- 
sonable enjoyment  of  his  rights.     Without  fences,  his  land  would 
run  to  waste ;  and  without  crossings,  the  owner  would  be  unable  to 
work  and  nse  his  land  in  a  manner  which  would  tend  to  promote 
Lis  interests  and  confer  upon  him  the  advantages  to  which  he  is 
fairly  entitled.    He  should,  therefore,  be  allowed  a  proper  remedy 
to  enforce  his  right  to  fences  and  crossings ;  and  as  it  is  conceded 
by  the  appellants'  counsel  that  an  equitable  action  may  be  main- 
tained for  such  a  purpose,  it  is  not  necessary  to  discuss  that  ques- 
tion. 

The  right  to  compel  a  railroad  corporation  to  erect  and  maintain 
fences  along  the  sides  of  its  road  is  quite  clear,  but  the  question 
aHang  as  to  the  number  and  character  of  crossings  to  be  made  is 
of  more  difficulty.  The  solution  of  it  must  necessarily  depend 
^pon  the  facts  and  circumstances  connected  with  the  location  of 
tHe  farm,  the  necessity  of  the  crossings  and  the  accommodation  of 
the  proprietor  of  the  land  in  the  enjoyment  of  the  same  for  ordi- 
nary farming  purposes.  In  regard  to  the  crossings  in  the  case  con- 
sidered, the  judge  found  that  three  farm  crossings  over  the  surface 
of  the  lands  were  necessary  at  the  several  places  where  they  now 
exist  as  completed  since  the  commencement  of  this  action,  of 
^hich  the  southern  and  middle  were  sufficient,  and  that  the  noi*th- 
em  needs  a  better  graded  approach  to  the  east.    He  also  found 
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that  a  large  portion  of  the  plaintiff's  farm,  lying  eafiterlj  of  and  I 
adjoining  said  railroad,  was  without  water,  and  that  a  crofiBins:.  : 
under  the  surface  of  the  railroad,  of  suflScient  size  to  allow  cattle  . 
and  horses  to  freely  pass  to  and  from  the  creek  to  the  west  there-  : 
of,  was  necessary  where  the  railroad-bed  crosses  the  old  farm  road, 
and  where  a  culvert  has  been  built  under  said  railroad. 

It  is  claimed  that  the  three  farm  crossings  now  in  existence  were 
all  conveniently  located,  properly  made  and  sufficiently  numerous, 
and  that  the  aidditional  crossing  was  not,  therefore,  required.  It 
is  a  sufficient  answer  to  this  position^  to  say  that  the  propriety  of 
the  additional  crossing,  as  well  as  the  condition  of  the  other  cross- 
ings and  their  convenience,  was  a  question  of  fact  for  the  decision 
of  the  judge  upon  the  trial.  The  existence  of  the  old  farm  road  as 
found  by  the  judge,  as  well  as  the  necessity  of  a  crossing  for  cattle  at 
the  place  designated,  was  a  matter  to  be  determined  by  the  evidence 
and  the  facts  presented.  The  judge  made  a  personal  examination, 
with  the  consent  of  the  parties,  viewed  the  premises,  and  thu& 
aiTived  at  a  conclusion.  It  is  not  apparent  that  he  erred  as  to  the 
location  of  the  new  crossing  under  the  surface,  or  in  any  other  re- 
speot. 

The  location  of  a  crossing  is  to  be  made  somewhat  with  refer- 
ence to  the  needs,  necessities  and  convenience  of  the  owner  of  the 
farm,  and  he  is  entitled  to  be  reasonably  and  fairly  accommodated 
The  circumstances  are  to  be  considered,  and  the  ci-ossings  should 
be  located  in  view  of  all  the  surroundings,  and  according  to  the 
situation  of  the  adjacent  land.  The  railroad  corporation,  in  the 
exercise  of  its  duty  in  providing  farm  crossings,  is  not  vested  with 
any  such  absolute  discretion  or  arbitrary  power  that  its  decision  is 
final  and  conclusive  and  cannot  be  reviewed  or  disturbed.  While 
under  the  provision  of  the  General  Bailroad  Act,  requiring  the 
corporation  to  erect  farm  crossings,  etc.,  for  the  use  of  the  pro- 
prietors of  lands  adjoining,  the  interest  of  neither  party  is  alone 
controlling,  the  power  must  be  exercised  in  a  proper  manner, 
having  due  regard  to  the  convenience  of  the  owner  of  the  huid, 
and  without  subjecting  him  to  needless  and  unreasonable  injnrj. 
(Wademan  v.  A.  and  S.  R.  R.  Co.,  51  N.  T.  568.)  In  the  case 
cited,  where  it  was  shown  that  the  crossing  was  inconvenient  for 
the  plaintiff  and  not  easy  of  access,  and  that  the  proper  place  for  a 
f ann  crossing  was  at  the  point  where  the  plaintiff  desired  it  to  be 
made,  it  was  held  that  an  action  would  lie  to  compel  the  defend- 
ant to  build  a  suitable  crossing.  If  the  crossings  made  are  insnffi- 
cient  in  number,  or  improperly  constructed,  no  reason  exists  why 
they  should  not  be  increased  or  improved  so  as  to  be  made  con- 
venient and  useful.  While  their  number  or  the  conveniences  fur- 
nished should  not  be  unlimited,  extravagant,  or  burdensome  upon 
the  corporation,  the  owner  of  the  land  is  entitied,  in  a  certain 
degree,  to  the  advantages  to  be  derived  from  a  proper  and  fair 
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exeieise  of  this  power.    The  natnre  of  his  rights  must  depend 
greatly  upon  the  situatioii  of  the  farm,  and  mnst  be  determined 
with  a  dne  regard  to  tlie  rales  already  laid  down.     The  court  may 
decide  as  to  the  kind  and  character  of  the  crossing  to  be  con- 
structed, its  necessity,  and  the  place  where  it  shoula  be  located. 
It  appears  that  there  was  an  embankment  at  the  place  where  the 
last  mentioned   crossing  was  located ;   and  we  may  infer  that  a 
crossing  over  the  surface  would  be  difficult,  if  not  impracticable. 
The  owner  of  the  land  was  entitled  to  such  a  crossing  as  was  suit- 
able under  the  circumstances,  and  the  judge,  in  view  of  the  facts, 
bad  a  right  to  direct  that  the  crossing  should  be  under  the  surface 
of  the  road.       The  right  to  a   crossing  under  the  track  was  a 
necessity  if,  for  sufficient  reasons,  a  construction  over  the  surface 
of  the  road  was  not  practicable,  or  would  not  answer  the  purposes 
intended.     The  principle  referred  to  has  been  a  subject  of  con- 
sideration in  the  courts,  and  the  right  to  relief  must  rest  in  the 
Boond  discretion  of  the  judge,  and  must  be  entirely  equitable  and 
just.    (Clarke  v.  R.  L.  and  JN".  F.  R  E.  Co.,  18  Barb.  350 ;  Wade- 
man  V.  A.  and  S.  R.  R  Co.,  supra ;    Wheeler  v.  R  and  S.  R.  R 
Co.,  12  Barb.  227.)    We  think  that  there  was  no  error  in  the 
findings  of  the  court,  to  which  reference  has  been  had,  and  dis- 
cover no  ground  for  interfering  with  the  conclusion  arrived  at. 

The  proceedings  taken  to  condemn  the  land,  and  the  damages 
paid  by  reason  thereof,  do  not  necessarily  preclude  the  plaintiff 
irom  maintaining  an  action  to  compel  the  corporation  to  provide 
suitable  and  proper  crossings,  in  case  it  has  failed  to  fulfill  the 
duty  imposed  upon  it  by  law.     As  we  have  seen,  the  crossings  are 
to  be  located  and  made,  having  in  view  the  rights  of  all  the  par- 
ties; and  as  the  corporation  may  not  always  conform  to  this  rule, 
wd  those  provided  may  not  answer  the  purposes  designed,  there 
must  be  a  remedy  to  enforce  the  obligation  which  devolves  upon 
^t   If  it  had  entirely  failed  to  make  any  crossings  whatever,  most 
manifestly  the  courts  would  be  authorized  to  grant  the  proper 
relief,    f^or  the  same  reason  it  should  be  compelled  to  make  such 
erofisings  as  are  suitable  and  necessary  for  the  proper  and  reason- 
able use  of  the  farm  by  the  proprietor.      The  proposition  that 
^hen  lands  are  taken  compulsorily,  the  proceedings  for  con- 
demnation contemplate  and  provide  for  every  form  ox  damage  or 
^convenience  to  the  owner,  is  not  well  founded  and  cannot  be 
pplield.    In  Smith  v.  N.  T.  and  O.  M.  R  R  Co.  (63  K  Y.  58) 
It  was  held  that  a  conveyance  to  a  railroad  corporation  of  a  right 
of  way  to  a  road  across  a  farm  is  not  a  waiver  or  release  of  the 
obligation  imposed  by  the  General  Railroad  Act  to  erect  and 
Diaintain  farm  crossings.     Chubch,  Ch.  J.,  says :  "  It  is  said  that 
vlien  lands  are  acquired  compulsorily,  farm  crossings  are  deemed 
^part  of  the  compensation.     I  am  not  prepared  to  assent  to  this 
proposition."    We  think  that  such  an  item  is  not  a  proper  subject 

3  A.  &  £.  R  Cas.— 16 
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of  consideration  in  estimating  damans  for  land  taken  for  railroad 
purposes,  and  that  they  have  onoe  oeen  made  cannot  afiect  the 
ri^t  of  the  owner  to  aaditional  ones  where  these  are  insufficient 

The  objection  urged  that  the  trustees,  who  only  represent  the 
bondholders,  cannot  oe  held  for  the  performance  of  a  duty  imposed 
upon  the  coiporation,  and  which  it  had  nedected  to  fulfill,  is  hoc 
well  founded.  By  the  mortgage  executed  to  them  they  have 
authority  to  make  such  reparation  of  and  such  additions  to  the 
railroad,  or  its  branches,  as  meymay  deem  expedient.  This  would 
confer  power  to  erect  and  maintain  fences,  and  to  provide  cross- 
ings. They  have  taken  possession,  completed  the  road  over  the 
plaintiff's  land,  and  are  obligated  to  protect  it,  and  to  perform  such 
work  as  is  required  to  be  done  for  such  a  purpose.  We  think 
that  the  defendants  are  within  the  terms  of  the  act,  and  bound  to 
comply  with  its  provisions,  as  the  representatives  of  those  who 
have  an  interest  m  the  corporation.  We  discover  no  error  upon 
the  trial,  and  are  of  the  opinion  that  the  judgment  should  be 
afSjmed. 

All  concur ;  Rapallo,  J.,  concurs  on  the  concession  of  counfiel 
that  an  equitable  action  can  be  maintained  to  enforce  the  perform- 
ance by  a  corporation  of  a  statutory  requirement. 

Judgment  affirmed. 

See  Vermont,  etc.,  R.  R.  Co.  «.  Franklin,  10  Cush.  12;  Wheeler  f. 
Rochester,  etc.,  R.  R.  Co.,  12  Barb.  227;  Phila.  etc.,  R.  R.  Co.  «.  Trimble,  4 
Wbart.  47. 


Baltemobb  and  Cumbebland  Yalley  B.  B.  Extensiok  Co.'s 

Appeal. 

{Ad^MxnM  0(ue,    Pmmifhaniay  June  22,  1881.) 

The  courts  of  equity  of  tbis  Commonwealtb  are  by  tbe  Act  of  April  10, 1871, 
S  2  (P.  L.  1361),  imperatively  required  to  restrain  by  inlunction  the 
crossing  of  one  line  of  railroad  by  another  at  grade,  if,  in  the  judgment 
of  the  Court,  it  is  reasonably  practicable  to  aroid  such  grade  crossing. 

The  findings  of  fact  of  the  Court  sitting  as  a  Master  on  the  question  of  the 
reasonable  practicability  of  an  overhead  crossing,  will  not  be  set  aside  on 
appeal  except  on  the  ground  of  palpable  error. 

What  evidence  is  sufficient  to  demonstrate  the  reasonable  practicability  of 
avoiding  a  grade  crossing? 

Appeal  from,  and  certiorari  to  the  Common  Pleas  of  Franklin 
County. 

Bill  in  equity,  filed  by  the  Cumberland  ValleyR.  R.  Co.,  com- 
plainant, against  the  Baltimore  and  Cumberland  Valley  R.  R.  Ex- 
tension Co.,  defendant,  alleging  that  the  defendant  had  in  process 
of  construction  a  line  of  railway,  which,  when  completed,  would 
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cro6B  the  railroad  of  the  oomplainant  at  grade,  and  wonld  thus  en- 
croach for  a  considerable  distance  npon  tne  complainant's  ri^ht  of 
way.    The  bill  prayed  an  injunction  to  restrain  the  construction  of 
such  grade  croesmg. 
To  this  bill  the  defendant  filed  an  answer. 
A  preliminary  injunction  was  granted  and  an  examiner  was  ap- 
pointed to  take  testimony,  and  on  the  filing  of  his  report  respondent 
moved  to  dissolve  the  preliminary  injunction.    To  avoid  delay,  the 
parties  waived  reference  to  a  Master  and  submitted  the  case  to  the 
Court  on  bill,  answer  and  testimony,  the  ri^ht  of  appeal  being  re- 
cerved.    The  Court  found  that,  from  the  evidence  taken  before  the 
examiner,  the  following  facts  appeared :  The  two  roads,  if  con- 
ctmcted  to  cross  at  grade,  would  intersect  at  an  angle  of  about 
fifty-five  decrees.     Such  an  intersection  would  usually  be  compara- 
tively  safe,  but  owing  to  the  conformation  of  the  country  no  such 
result  would  follow  in  this  case,  as  in  consequence  of  curves  in  the 
track  approaching  trains  would  not  be  aware  of  their  respective  po- 
fiitions  until  close  to  each  other. 

The  "Western  Maryland  R.  R.  Co.,  whereby  the  road  of  the  com- 
pany defendant  was  leased  and  operated,  had  already  at  another 
point  a  crossing  at  grade  over  complainant's  road.     The  cost  of  an 
overhead  crossing  with  a  gradient  of  seventy-nine  feet  to  the  mile 
would  be  about  $12,000,  with  a  CTadient  of  fifty-two  feet  to  the 
mile  it  would  be  about  $20,000.     This  expense  was,  in  the  opinion 
of  the  Court,  not  such  as  to  render  impracticable  the  construction 
of  the  overhead  crossing,  nor  would  such  construction,  in  the  opinion 
of  the  Court,  seriously  impair  the  value  of  the  defendant  company's 
road. 

The  foDowing  was  the  opinion  of  the  Court  delivered  by  Hall, 

*^  By  the  act  of  1871,  the  rights  of  the  defendant  at  the  point  of 

<^foe8ing  are  secondary  to  the  rights  of  the  plaintiff.     Under  that 

Act,  as  IB  said  by  the  Justice  who  delivered  the  opinion  of  the 

Court  in  Pittsburgh  and  Connellsville  R.  R.  Co.  v.  South  West 

Penngylvania  R.  K.  Co.  (27  Sm.  173),  the  company  crossing  shall 

perpetrate  no  unnecessary  injury  on  the  road  sought  to  be  crossed, 

*Qd  a  crossing  at  grade  shall  be  prevented  when  it  can  reasonably 

^  avoided.    As  held  in  that  case,  the  prima-facie  presumption  of 

OT 18  that  a  crossing  at  ^rade  can  be  reasonably  avoided,  and  the 

burden  of  proving  that  it  cannot  in  any  particular  case,  is  on  the 

company  seeking  to  cross.     This  is  held  on  the  ground  that  it  is 

toe  policy  of  the  law  to  discourage  crossings  at  grade,  because  they 

*fe  always  attended  vnth  more  or  less  danger  to  the  travelling  pub- 

^  and  that  in  no  case  should  such  crossing  be  allowed  where  it  is 

P^^ble  to  be  avoided  unless  the  requiring  of  an  overgrade  crossing 

^onW  seriously  impair  the  usefulness  of  the  new  road,  or,  by  rea- 

^^  of  expense,  render  its  construction  reasonably  impracticable,  or 
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bring  to  the  public  some  ooantervailing  clanger  equal  to  the  danger 
of  a  crossing  at  grade. 

^^  It  is  very  manifest  that  there  are  degrees  of  danger  incrosdDgB 
at  grade.  Where  the  roads  cross  each  other  in  an  open  plain,  and 
at  right  angles,  and  on  a  level,  with  both  roads  in  full  view  of  each 
other  for  some  distance  on  each  side  of  the  crossing,  and  the  num- 
ber of  trains  daily  on  each  road  is  not  great,  the  danger  of  collisioiis 
would  be  very  much  less  than  where  uiese  conditions  are  wanting. 
To  require  under  such  conditions  the  expenditure  of  a  huge  sum 
of  money,  to  raise  the  proposed  road  on  a  high  and  long  embank- 
ment so  as  to  cross  the  old  road  with  a  viaduct  or  brid^  might  veiy 
seriously  interfere  with  the  construction  of  new  tomb.  If,  under 
such  conditions,  a  new  road  is  required  to  erect  an  expensive  em- 
bankment it  would  be  equivalent  to  an  enactment  that  no  new  road 
shall  cross  an  old  road  at  grade.  Manifestlv,  that  is  not  the  legisla> 
tive  intent  in  the  enactment  of  1871.  The  Act  of  1868  allowed 
the  crossing  at  grade  in  every  instance.  This  Act  was  found  to  be 
too  sweeping  in  its  grant  of  privileges.  To  restrict  this  latitude 
the  Act  of  1871  was  passed  establishing  the  basis  of  reasonable 
practicabilitv.  The  innerent  danger  of  a  crossing  at  ^rade  is  to  be 
avoided,  unless  the  overgrade  crossing  is  reasonably  impracticable. 
This  phrase  has  no  fixed  or  definite  meaning.    What  is  reasonably 

I)racticable  depends  on  the  circumstances  of  each  case,  and  it  is 
argely  a  matter  of  opinion  about  which  men  of  experience  would 
be  very  likely  to  differ.  Now  there  is  a  very  wide  and  positive 
difference  of  opinion  exhibited  by  experienced  engineers  in  this 
case. 

"  The  improvement  and  development  of  the  country  is  largely  de- 
pendent on  the  construction  of  new  lines  of  railroad.  No  unneces- 
sary obstacle  in  the  shape  of  expense  sliould  be  thrown  in  tbe  way 
of  such  enterprises.  Where  the  nublic  safety  can  be  reasonably 
secured  at  a  grade  crossing  by  appliances  of  signals  and  watchmen 
and  stoppage  of  trains,  and  the  expense  of  an  overtrade  crossing 
would  be  so  considerable  as  to  seriously  interfere  with  the  profita* 
ble  construction  of  the  new  line,  it  is  not,  as  we  view  it,  reasonably 
practicable  to  avoid  the  grade  crossing ;  if  every  possible  known  pre- 
caution against  danger  is  in  every  case  to  be  required  regardless  of 
cost,  it  may  not  pay  to  construct  the  road  at  all. 

^^  But  in  this  case  the  proposed  crossing  at  grade  is  one  of  more 
than  ordinary  danger  by  reason  of  a  cut  and  curve  in  the  new  road 
on  the  west  side  of  the  Cumberland  Valley  Road,  and  the  expense 
of  an  overgrade  crossing,  with  a  clearance  of  sixteen  feet,  would 
not  be  so  great  as  to  make  the  avoidance  of  a  grade  crossing  reasona- 
bly impracticable. 

''  I  am,  therefore,  of  opinion  that  under  the  law,  as  it  is  ruled  in 
The  P.  &  C.  R.  R.  Co.  v.  The  S.  W.  P.  R.  R  Co.  (27  Sm.  supraX 
the  motion  to  dissolve  the  preliminary  injunction  must  be  overralea> 
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and  the  defendants  be  permanently  restrained  from  effecting  the 
proposed  crossing  at  grade." 

The  defendant  took  this  appeal  and  certiorari,  assiffning  for  error 
the  overmling  of  the  motion  for  the  dissolution  of  the  preliminary 
injunction. 

David  Wills  and  F.  M.  Kimmell  (with  them  Stenger  and  Mo- 
Enight),  for  plaintiff  in  error. 

By  the  New  Constitution,  Art.  17,  Sec.  I.,  it  is  provided  that 
"Every  railroad  company  shall  have  the  right  with  its  road  to  in- 
tersect, connect  with,  or  cross  any  other  railroad,  and  shall  receive 
and  transport  each  the  other's  passengers,  tonnage,  and  cars,  loaded 
or  empty,  without  delay  or  discrimination.'' 

The  power  of  the  appellant  company  to  locate  their  road  is  abso- 
lute, and  beyond  judicial  control,  unless  exercised  in  disregard  of 
the  rights  of  others.  N.  Y.  and  Erie  R.  R.  Co.  v.  Young,  9  Casey, 
182 ;  Cleveland  and  Pittsburgh  R.  R.  Co.  v.  Speer,  9  Sm.  333. 

The  fact  that  a  large  portion  of  the  stock  of  the  appellant  is 
owned  by  a  foreign  corporation,  viz.,  the  Western  Maryland  R.  R. 
Co.,  and  that  the  road,  when  built,  will  be  operated  by  that  foreign 
corporation,  does  not  deprive  the  appellant  of  any  of  its  legal  rights 
as  a  Pennsylvania  corporation.  N.  Y.  and  Erie  K.  R.  Co.  v.  Young, 
S  Casey,  180. 

When  one  railroad  crosses  another  there  must  necessarily  be  some 
injury  to  the  road  crossed ;  but  unless  the  injury  is  such  as  to  de- 
pnve  the  company  of  the  free  use  of  its  corporate  franchises,  or  to 
seriously  impair  or  interfere  with  its  operations,  there  is  no  reason 
why  a  railroad  company  should  claim  immunity  from  such  injury 
any  more  than  other  corporations  or  individuals. 

The  facts  in  the  case  of  Pittsbui^h  and  Connellsville  R.  R.  Co. 
u  Southwest  Penna.  R.  R.  Co.  (27  Sm.  173)  were  entirely  different 
from  those  in  the  case  at  bar. 

If  an  overhead  crossing  with  a  gradient  of  seventy-nine  feet  to 
the  mile  be  constructed  in  order  to  surmount  it,  the  appellant's 
trains  would  have  to  run  through  the  streets  of  Chambersourg  (the 
nearest  town  to  the  point  of  crossing)  at  a  much  greater  rate  of 
speed  than  the  borough  ordinances  permit.  On  the  other  hand,  if 
a  gradient  of  fifty-two  feet  be  adopted,  the  embankment  would  ex- 
tend for  several  nundred  feet  within  the  borough  limits,  in  direct 
Relation  of  the  agreement  between  the  appellant  and  the  authori- 
ties of  Chambersburg,  whereby  the  former  have  bound  themselves 
to  conform  to  the  grades  of  the  streets  through  which  the  railroad 


The  system  of  sisals,  which  the  appellant  agrees  to  maintain, 
"vill  render  the  grade  ax>ssing  as  safe  as,  if  not  safer,  than  an  over- 
head crossing. 

Kennedy  and  Stewart  (with  them  J.  McD.  Sharpe),  for  appellee. 


246  BALTIMORE  &  O.  B.  B.  €0.  V.  CAKPBELL. 

The  finding  of  the  Court  below,  as  Master,  will  not  be  disturbed 
or  reversed  in  this  Court,  unless  there  be  plain  error  affinnatively 
shown.  Riser's  Appeal,  12  Sm.  428.  Pnillip's  Appeal,  18  Sm. 
131.  Sproull's  Appeal,  21  Sm.  187.  Crowell  v.  James,  2  Weekly 
Notes,  176.  Trexler  v.  Mennig,  2  Ibid.  680.  Millei^s  Apped, 
6  Casey,  478. 

The  appellant's  allegation  that  the  grade  introduced  at  the  over- 
head crossing  would  be  so  great  as  to  destroy  the  appellant's  road 
is  unsupported  by  the  testimony. 

The  Act  of  April  10,  1871,  looks  with  disfavor  upon  grade  Gross- 
ings.  Pittsburgn  and  Connellsville  B.  B.  Co.  v.  Southwest  Penna. 
B.  B.  Co.,  27  Sm.  173. 

The  rights  of  the  first  occupant  of  the  ground  in  pursuance  of 
law,  are  recognized  as  superior  to  those  of  the  new  claimant 

The  Coubt. — ^The  findings  of  fact  of  the  learned  judge  stand 
upon  the  same  footing  as  the  findings  of  a  Master,  or  the  verdict 
oi  a  jury  We  can  set  them  aside  only  on  the  ground  of  palpable 
error.  We  see  none  in  this  case.  Upon  the  facts,  as  found,  the 
decree  was  unquestionably  ri^ht.  It  is  the  imperative  mandate  of 
the  Legislature  by  the  Act  of  April  10, 1871,  tnat  if,  in  the  judg- 
ment of  the  Court,  it  is  reasonably  practicable  to  avoid  a  grade- 
crossing,  they  shall,  by  their  process,  prevent  a  crossing  at  grade- 
The  learned  judge,  in  the  Court  below,  to  whom  the  case  was  sub- 
mitted as  a  Master,  found  as  a  fact,  we  think,  upon  sufficient  evi- 
dence that  it  was  reasonably  practicable  for  the  appellants  to  avoid 
crossing  the  railroads  of  the  appellees  at  grade,  and  he  was  bound 
by  the  law  to  prevent  such  crossing. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appel- 
lant. 

Peb  Cukiam. 


Baltdcobb  and  O.  B.  B.  Oo. 

V. 

Campbell. 

(86  Ohio  State  BeporU,  647.    January  Term,  1881.) 

Where  it  is  necessary  for  a  traveller,  in  going  from  one  place  to  another,  to* 
pass  over  the  connecting  lines  of  several  railroad  companies,  it  is  com- 
petent for  either  company  to  contract  with  him  for  the  transportation  of 
nimself  and  baggace  the  whole  distance,  or  that  its  liability  shall  be 
confined  to  loss  or  damage  occurring  on  its  own  road;  but  the  collection, 
by  such  contracting  carrier,  of  fare  in  advance  for  the  entire  journey, 
without  agreement  as  to  risks,  renders  it  liable,  on  receipt  of  such  trav- 
eller's baggage,  to  transport  it  safely  to  the  end  of  the  route,  and  there 
deliver  it,  on  demand,  to  such  owner. 

Words  on  a  railroad  ticket  or  baggage  check  limiting  the  liability  of  the  car* 
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rier  to  a  specific  amount  for  loss  of  bagi^^a^,  are  not  binding  on  a  paa* 
senger,  unless,  with  knowledge  of  such  limitation,  he  a^irees  to  it. 
A  passenger  by  railroad  train,  as  soon  as  practicable  after  its  arrival  at  the 
place  of  destination,  presented  to  the  agent  in  charge  of  the  baggage- 
room  a  check  for  his  baggage  and  demanded  the  same,  which  baggase 
he  had  delivered  to  the  earner  when  he  took  passage  on  the  train.  The 
agent  being  anable  to  find  the  baggage,  took  the  number  of  the  check, 
and  requested  the  passenfler  to  call  again.  On  the  same  evening  the 
passenger  returned  to  the  depot,  but  the  affent  informed  him  that  he  had 
made  further  search  and  the  baggage  could  not  be  found :  Held,  that  such 
acts  and  declwations  of  the  agent  were  competent  evidence  for  the  pas- 
senger in  his  action  against  the  carrier  for  loss  of  such  baggage. 

Ekbob  to  the  District  Court  of  Guernsey  County. 
Martha  Oampbell  and  James  W.  Campbell,  her  husband,  brought 
Riit  in  the  court  of  common  pleas  of  Guernsey  county,  against  the 
Baltimore  and  Ohio  R.  R.  Co.,  to  recover  the  value  of  baggage  be- 
longing to  Mrs.  Campbell,  which  is  said  to  have  been  lost  by  the 
company,  a  common  carrier. 

A  verdict  was  found  in  favor  of  the  plaintiflEs  for  $973.65 ;  judg- 
ment was  rendered  thereon  at  the  November  term,  1876 ;  the  judg- 
ment was  affirmed  in  the  district  court,  and  on  application  of  the 
company,  leave  was  granted  to  file  in  this  court  a  petition  in  error. 
In  the  petition  of  the  plaintiffs  below,  it  is  alleged,  that  on  De- 
cember 8, 1874,  at  the  city  of  New  York,  the  company,  in  consid- 
eration of  $17.50,  then  and  there  paid  to  it  by  Mrs.  Campbell, 
agreed  with  her  to  safely  carry  herseli  and  child  and  their  baggage 
from  the  city  of  New  York  to  Colambus,  Ohio,  by  way  of  the 
New  York  and  Philadelphia  R.  R.,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  R.  R.,  and  the  roads  of  the  aefendant ; 
that  she  delivered  her  baggage  at  the  city  of  New  York  to  the  de- 
fendant, and  received  from  it  a  check  for  the  carriage  of  such  bag- 
gage over  said  roads  to  Washington,  D.  C,  where  the  company,  by 
the  agreement  aforesaid,  was  to  re-check  said  baggage  to  Colambus; 
that  the  baggage  consisted  of  her  trunk,  containmg  the  wearing 
apparel  and  ordinary  appendages  Tstated  in  detail  in  the  petition) 
incident  to  herself  and  child  as  sncn  travellers ;  that  on  arriving  at 
Washington,  D.  C,  she  presented  the  check  to  the  proper  agents 
of  the  company  and  demanded  the  baggage,  but  they  neglected 
and  refused  to  deliver  the  same  or  any  part  thereof. 

The  company,  by  its  answer,  admitted  the  sale  of  a  ticket  for 
the  tran^ortation  of  Mrs.  Campbell  and  her  baggage  from  the  city 
of  New  York  to  Columbus,  Ohio,  for  the  pnce  and  at  the  time 
stated  in  the  petition,  and  that  the  plaintiffs  had  demanded  the 
bag^ige  as  stated ;  but  the  defendant  denied  the  other  allegations 
in  tne  petition,  and  further  answered  as  follows :  "  The  deiendant 
farther  says  that  in  the  sale  of  said  ticket  for  the  transportation  of 
said  plaintifi  and  her  baggage  from  the  city  of  New  York  to  Balti- 
more, Md.,  it  acted  as  the  agent  only  of  the  Pennsylvania  R.  R.  Co., 
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and  the  Philadelphia,  Wilmington  and  Baltimore  R.  R.  Co.,  own- 
ing and  operating  the  lines  of  railroad  between  said  points,  and  for 
her  transportation  with  her  baggage  from  Baltimore,  Md.,  to  Co- 
lumbus, Ohio,  for  itself,  owning  and  operating  the  residue  of  said 
route ;  that  by  the  terms  and  conditions  of  said  ticket,  issued  to 
and  accepted  by  said  plaintiff,  each  company  representing  said 
route  was  to  be  responsible  only  for  the  safety  of  passengers,  or  tlie 
loss  of  their  bagga^  on  its  line  of  road,  and  not  ea!ch  for  the  others, 
and  for  the  loss  of  oaggage  not  exceeding  in  value  $100,  unless  bj 
special  contract ;  and  the  defendant  denies  that  said  trunk  and  its 
contents  were  delivered  to,  or  received  by  it  from  said  compasT^ 
nor  was  it  lost  upon  its  said  line  of  railroad." 

In  their  reply,  the  plaintifEs  say,  ^^  that  it  is  not  true  that  the  said 
defendant,  in  the  ssue  of  said  ticket  for  the  transportation  of 
said  plaintiff  and  her  baggage,  from  the  city  of  Isew  York  to 
Baltimore,  Md.,  acted  as  the  agent  of  the  Pennsylvania  R.  R  Go. 
and  the  Philadelphia,  Wilmin^on  and  Baltimore  R.  R.  Co.;  nor  is 
it  true  that  by  the  terms  and  condition  of  said  ticket  issued  to 
and  accepted  by  said  plaintiff,  each  company  representing  said  route 
was  to  be  responsible  only  for  the  safety  of  passengers  or  the  loss 
of  their  baggage  on  its  line  of  road ;  nor  is  it  true  that  said  plaintif 
received  and  accepted  a  ticket  for  her  transportation,  with  her  bag- 
gage, by  the  terms  and  conditions  of  which  each  company  namea 
in  said  answer,  as  representing  said  route,  was  to  be  responsible 
only  for  the  safety  of  passen^rs  or  the  loss  of  their  baggage  on  its 
line  of  road  and  not  each  for  the  others,  and  for  thelbss  of  bag- 
e  not  exceeding  in  value  $100,  unless  by  special  contract." 
?he  record  does  not  purport  to  contain  all  the  evidence  or  all  of 
the  charge  to  the  jury.  Tne  errors  relied  on  are,  that  the  court 
erred  in  admitting  certain  evidence,  in  refusing  to  charge  the  juij 
as  requested  by  the  company,  and  in  the  charge  siven. 

Evidence  was  offered  to  show  the  following  facts :  Mrs.  Cam^ 
bell,  with  her  infant  child,  and  father,  mother  and  aunt,  all  rea- 
dents  of  Cambridge,  Ohio,  were  at  the  home  of  W.  J.  Hendricks, 
in  Bond  street,  Brooklyn,  N.  Y.,  during  parts  of  November  and  De- 
cember, 1874,  where  Mrs.  Campbell  was  receiving  medical  treat- 
ment. Desiring  to  return  home  by  way  of  Washington,  D.  C, 
Mr.  White,  father  of  Mrs.  Campbell,  on  December  8,  1874,  on 
behalf  of  himself  and  his  wife,  daughter  and  her  aunt,  gave  td  Mr< 
Hendricks  $70,  and  directed  him  to  go  to  the  office  of  the  defendant, 
in  New  York  city,  and  buy  four  tickets  for  the  persons  named, 
from  New  York  city  to  Columbus,  Ohio,  by  way  of  Washington, 
D.  C.  Mr.  Hendricts,  on  the  same  day,  went  to  the  office  of  the 
company  on  Broadway,  and  procured  the  railroad  tickets,  and  also 
ferry  tickets,  in  envelopes,  each  of  the  four  envelopes  containing  a 
railroad  and  ferry  ticket,  and  having  printed  thereon  the  words; 
*'  Office  Baltimore  &  Ohio  K.  R.     Tickets  to  all  points  west,  south 
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and  south-west,  229  Broadway,  oomer  Barclay  street,  Kew  York. 
PuUman  palace  cars  on  all  trains.    Baggage  checked  through  from 
hotels  and  residences.    J.  T.  Bulloc^  Ticket  Agent."     At  the 
tiuie  Mr.  Hendricks  purchased  the  tickets,  he  obtained  of  the  a^ent 
of  the  defendant  a  time  card,  containing,  among  others,  the  follow- 
ing words :  ^^  Save  time  by  taking  the  Balto.  &  Ohio.     Quickest 
route  west     .    .    .    Great  through  route    .    .    .    All  trains  run 
Tia  Washington.     Call  at  company's  offices,  315  and  261  Broad- 
way."    On  the  same  day,  at  his  residence,  he  delivered  the  tickets 
and  time  card  to  the  persons  for  whom  they  ^ere  intended.    Mr. 
White  and  Mrs.  Campbell  then  went  to  Dodds'  Express  Office  in 
Brooklyn,  to  have  the  baggage  of  the  party,  consisting  of  their 
trunks,  che<^ed.    The  agents  in  charge  oi  the  office  required  them 
to  produce  their  railroad  tickets  and  to  pay  $1.50.     On  that  even- 
ing a  driver  from  the  express  company  went  to  Mr.  Hendricks' 
houjBe  and  obtained  the  baggage  and  tarnished  the  owners  metal 
checks.    The  check  of  Mrs.  Campbell  had  on  one  side  of  it  the 
'words  "New  York.  857,  to  Washington;"  on  the  other  side: 
" ©odds'  Express,  K  Y.  &  Phila.  K.  K.— P.  W.  &  B.-B.  &  O.— 
liability  limited  to  $100."    The  evidence  tended  to  show  that  in 
receiving  the  baggage  the  express  company  acted  as  agent  of  the 
defendant. 

On  the  morning  of  December  9,  Mrs.  Campbell  and  those  in 
company  with  her  went  to  the  railroad  depot  in  Jersey  City,  where 
Bome  person  pointed  out  to  them  their  coach  in  the  railroad  train 
of  the  def en<mnt,  which  coach  they  entered,  and  they  rode  without 
chan^  of  cars  to  Washington,  D.  C,  where  they  arrived  the  same 
eveamg.     On  the  following  morning,  Mr.    White  went  to  the 
proper  office  of  the  defendant,  jpaw  its  agent  in  charge  of  the  bag- 
gige-room,  and  demanded  for  the  party  their  baggage.     Two  of 
the  trunks  were  found  and  re-checked,  but  Mrs.  Campbell's  bag- 
gage could  not  be  found,  and  it  has  never  been  deliverea.    Neither 
fine  nor  those  in  company  with  her  have  seen  or  heard  of  it  since 
it  was  delivered  to  the  driver  of  the  express  company  on  the  night 
of  December  8, 1874.     In  the  conversation  between  Mr.  White 
and  the  agent,  above  referred  to,  the  agent  said  Mra,  Campbell's 
l>agS?ige  might  have  gone  over  to  the  other  depot  of  the  company. 
He  took  a  memorandum  of  her  check  and  requested  Mr.  White  to 
^  again.    He  did  call  in  the  evening  of  the  same  day,  but  the 
agent  informed  him  the  baggage  could  not  be  found.  .  The  com- 
ity objected  to  the  admission  of  these  acts  and  declarations 
of  the  agent  as  evidence,  but  the  court  overruled  the  objection, 
and  the  company  excepted. 

On  the  tnal  the  evidence  of  one  of  the  defendant's  agents  was 
offered,  tending  to  show  that  the  railroad  tickets  so  sold  by  the  de- 
fendant were  issued  by  the  Pennsylvania  R.  R.  Co.  in  the  f ollow- 
Jng  form : 
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"  Pennsylvania  Rail  Boad  Co. 

^'  This  ticket  entitles  the  bearer 

"  To  One  first-class  passage  to 

"  Columbus. 

^^  This  ticket  is  not  good  unless  each  check  is  officially  stamped 
and  dated. 

'^  In  selling  this  ticket  for  passa^  over  other  roads,  the  Pennsyl- 
vania Bail  Boad  Company  acts  onfy  as  agent  for  them,  and  assumes 
no  responsibility  beyond  its  own  line. 

*'  The  Pennsylvania  Bail  Boad  Co.  will  not  assume  any  risk  on 
baggage,  except  for  wearing  apparel,  and  limit  their  rssponsibility 
to  |l00  in  value.  All  baggage  exceedinjg  that  amount  in  value 
will  be  at  the  risk  of  the  owner,  unless  taken  by  special  contract. 

'^  The  checks  belonging  to  this  ticket  will  not  oe  received  for 
passage  if  detached. 

"D.  W.  BoTO,  Jb., 

Evidence  was  also  offered  tending  to  prove  that  attached  to  each 
ticket  were  four  coupons,  one  issued  for  a  passage  to  Philadelphia, 
one  issued  on  behalf  of  the  Philadelphia,  Wilmington  and  Balti- 
more B.  B.,  for  a  passage  from  Philadelphia  to  Baltimore,  one 
issued  on  behalf  of  the  Baltimore  and  Onio  B.  B.,  for  a  passa^ 
from  Baltimore  to  Bellaire,  and  the  other  issued  on  behalf  of  the 
same  company  for  a  passage  from  Bellaire  to  Columbus,  and  thai 
the  proceeds  of  the  tickets  so  issued  by  the  Pennsylvania  R  B.  Co. 
and  sold  by  the  defendant  were  divided  among  the  railroad  com* 
panics  over  which  the  passengers  were  transported,  but  not  in  pro- 
portion to  mileage,  the  company  owning  the  road  between  Jersey 
City  and  Philadelphia  insisting  On  what  is  known  as  short  line 
proportions. 

Evidence  was  also  given  tending  to  show  that  neither  Mrs.  Camp- 
bell, nor  any  of  the  other  persons  with  her,  had  noticed  the  words 
on  the  metal  check  as  to  a  limitation  of  liability  for  loss  of  bag- 
gage ;  nor  had  either  of  them  noticed  any  limitation  with  respect 
to  baggage  on  the  railroad  tickets  which  they  purchased  of  the 
def  enoant ;  nor  had  the  attention  of  either  of  them  been  called  to 
any  such  limitation  on  either  the  checks  or  railroad  tickets. 

After  the  close  of  the  evidence  and  arguments  of  counsel,  the 
defendant  requested  the  court  to  charge  the  jury  as  follows : — 

First.  "If  the  jury  shall  find  from  the  testimony  that  the  ticket 
sold  by  the  defendant  to  Mrs.  Campbell,  at  its  office  in  New  York 
city  in  December,  1874,  for  her  transportation  from  said  city  or 
Jersey  City  to  Columbus,  Ohio,  was  issued  by  the  Pennsylvania 
B.  B.  Co.,  that  the  trunk  was  chedi^ed  at  BrooUyn,  with  a  check 
issued  by  said  Pennsylvania  B.  B.  Co.,  and  that  the  defendant 
acted  as  the  agent  only  of  the  said  Pennsylvania  B.  B.  Co.  in  the 
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6ale  of  said  ticket,  and  if  the  juiy  shall  further  find  that  the  de- 
fendant had  no  interest  in  the  price  of  said  ticket  other  than  the 
proportion  it  would  be  entitled  to  for  the  distance  travelled  upon 
the  line  of  road  of  defendant  from  Baltimore  westwardly,  and  if 
the  jury  shall  further  find  that  the  trunk  was  not  received  into 
custody  of  the  defendant  or  its  agents  at  Baltimore,  or  some  other 
place  on  its  line  of  road,  the  plaintifiEs  in  such  case  are  not  entitled 
to  recover." 

Which  charee  the  court  refused  to  give,  except  as  qualified  in 
the  charjge  of  the  court  as  hereinafter  set  forth. 

And  the  defendant  thereupon  also  further  asked  the  court  to 
charge  the  jury  as  follows:  Second.     "If  the  jury  shall  find  from 
the  testimony  that  the  ticket  sold  by  the  defendant  to  Mrs.  Camp- 
bell, the  plaintlS,  about  the  8th  or  9th  day  of  December,  1874,  at 
the  office  of  the  defendant  in  the  city  of  New  York,  for  her  trans- 
portation from  said  city  or  Jersey  City  to  Columbus,  Ohio,  was 
issued  by  the  defendant  or  was  the  ticket  of  the  defendant,  and 
not  ^t  of  the  Pennsylvania  K.  E.  Co.,  and  the  plaintiff  had  the 
time  or  opportunity  before  having  her  baggage  checked  to  examine 
^d  ticket,  and  there  was  no  fraud  or  deceit  practised  by  the  com- 
pany or  its  agent  in  the  sale  of  the  ticket,  that  would  have  misled 
her,  she  is  presumed  to  know  the  contents  of  said  ticket ;  and  if 
the  jury  shall  further  find  that  the  ticket  then  sold  to  and  received 
by  her  was  of  the  form  and  contained  the  stipulations  of  the  ticket 
(hereinbefore  set  forth),  attached  to  the  deposition  of  Mr.  McCar- 
thy,  they,  the  plaintiffs,  would  be  bound  by  such  stipulations,  and 
^ould  not  in  such  case  be  entitled  to  recover  more  tnan  $100,  in- 
cluding interest  thereon  from  the  time  of  the  loss  of  said  trunk." 

Which  charge  the  court  refused  to  give ;  and  thereupon  the  court 
did  charge  the  jury  in  these  regards  as  follows : 

"  A  railroad  company  may  become  liable  as  a  common  carrier  by 
contract  for  transportation  of  passengers  and  baggage  over  other 
railroads  forming  with  their  own  a  continuous  une ;  and  where- 
^fty  do  so  contract,  their  liability  is  the  same  for  losses  occasioned 
by  negligence  or  fault  while  the  baggage  is  upon  such  other  road 
as  while  it  is  upon  their  own  road. 

The  first  question  in  this  case  is,  what  was  the  contract  between 
™  parties?  Did  the  defendant  agree  to  carry  the  plaintiff  and 
nerhaggj^  all  the  way  from  New  York,  or  only  from  Baltimore? 
2^d  m  s^ing  the  ticket  to  carry  plaintiff  and  her  baggage  from 
New  York  to  Bdtimore  did  it  act  only  as  the  agent  oJ  the  other 
'o^s  named  ? 

"If  the  contract  of  the  defendant  was  only  to  carry  plaintiff  and 

her  baggage  from  Baltimore,  then  it  would  not  be  liable  unless 

bfi^ige  came  into  the  possession  or  custody  of  some  agent  or 

employee  of  the  defendant. 

**  If  the  jury  find  from  the  testimony  that  the  ticket  sold  by  the^ 
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defendant  to  Mrs.  Campbell,  at  its  office  in  New  York  city,  in 
December,  1874,  for  her  trans|>ortation  from  eaid  city,  or  Jersey 
City,  to  Columbus,  Ohio,  was  issued  by  the  Pennsylvania  R  K. 
Co.,  that  the  trunk  was  checked  at  Brooklyn,  with  a  check  issued 
by  said  Pennsylvania  B.  B.  Co.,  and  that  the  defendant  acted  as 
the  agent  only  of  the  said  Pennsylvania  B.  B.  Co.  in  the  sale  of 
said  ticket,  and  the  defendant,  with  a  knowledge  thereof,  acquiesced 
therein,  and  if  the  jury  shall  further  find  that  the  delFendant  has  no 
interest  in  the  price  of  said  ticket  other  than  the  proportion  it 
would  be  entitled  to  for  the  distance  travelled  upon  the  line  of  road 
of  defendant  from  Baltimore  westwardly,  and  if  the  jury  shall  fur- 
ther find  that  the  trunk  was  not  received  into  the  custody  of  the 
defendant  or  its  agents  at  Baltimore  or  some  other  place  on  its  line 
of  road,  the  plaintiffs  in  such  case  are  not  entitled  to  recover. 

"  On  the  other  hand,  if  you  find  the  contract  was  an  undertaking 
on  the  part  of  the  defendant  to  carry  plaintiff,  Martha,  and  her  bag- 
gage, from  New  York  to  Washington,  and  thence  westwardly  over 
Its  road  to  Columbus,  Ohio,  and  the  baggage  was  delivered  to  an 
agent  of  the  defendant,  then  the  defendant  would  be  liable. 

"  If  the  baggage  was  delivered  to  Dodds'  Express  Company  and 
Dodds'  Express  Company  was  the  agent  of  the  defendant  for  re- 
ceiving baggage  then  the  receipt  of  baggage  by  said  company  would 
be  a  delivery  to  the  defendant.  And  if  Dodds'  Express  Company 
was  in  fact  the  agent  of  the  defendant  in  the  receipt  of  plaintiff's 
baggage,  then  it  would  make  no  difference  as  to  tlie  defendant's 
Kabuity,  whether  it  ever  went  from  the  possession  of  Dodds'  Ex- 
press or  not." 

Second.  And  the  court  further  charged  the  jury  as  follows : 

"  In  the  absence  of  special  contract  limiting  the  liability  of  defend- 
ant, if  you  find  it  is  liable  for  the  loss  of  plaintiff's  baggage,  you 
will  assess  as  her  damages  the  value  of  her  trunk  and  such  of  its 
contents  as  vou  find  was  the  wearing  apparel  of  herself  or  her 
•child,  or  their  necessary  and  usual  appendages  or  accompaniments 
of  herself  and  child  as  a  traveller,  with  interest  from  the  time  de- 
manded to  the  first  day  of  the  present  term,  November  14rth,  1876. 

"  A  carrier  may  restrict  or  limit  the  amount  of  its  liability  by  a 
special  contract  accepted  on  the  part  of  the  owner  of  the  baggage ; 
and  this  may  be  done  by  notices  Drought  home  to  the  owner  of  the 
baggage  before  or  at  tibe  delivery  to  the  carrier,  if  assented  to  by 
the  owner. 

"  The  onus  of  proving  any  qualification  of  the  liability  of  the 
defendant  as  a  carrier,  rests  upon  it.  The  notice,  to  be  of  any  force, 
must  amount  to  actual  notice.  At  all  events,  to  exonerate  the 
•defendant  as  a  carrier  f roiQ  its  general  liability,  it  must  be  shown, 
at  least,  by  the  evidence,  that  the  plaintiff,  or  those  acting  for  her, 
assented  to  the  demands  of  the  notice,  or,  with  a  knowledge  of  it, 
acquiesced  in  it,  by  making  no  remonstrance. 
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^  And  in  determining  whether  or  not  the  conditions  or  limita- 
tions  were  bron^ht  to  me  notice  of  plaintiff  and  those  acting  for 
her,  yon  will  look  to  all  the  evidence  in  this  case ;  as  to  the  manner 
of  the  delivery  of  the  ticket  and  the  check ;  whether  anything  was 
said  or  done  calling  the  attention  to  them  or  not ;  whether  they 
were  or  were  not  read  at  the  time  or  before  their  receipt." 

H.  Skinner,  for  plaintiff  in  error : 

1.  The  admission  as  evidence  for  plaintiffs  on  the  trial,  of  state- 
ments  of  agents  and  employees  of  t£e  railroad  company  was  erro- 
neons.  Statements  thus  admitted  were  not  part  of  the  res  gestee. 
Declarationss,  admissions  and  statements  of  an  agent,  to  bind  the 
principal,  must  be  made  at  the  time  of  the  principal  transaction.  1 
GreenJeaf,  §  113 ;  Pratt  v.  O.  &  L.  C.  K.  K,  102  Mass.  557 ; 
Sweetland  v.  Telegraph  Co.,  27  Iowa,  433 ;  Penn  R.  R.  Co.  v. 
Books,  57  Pa.  339  ;  Anderson  v.  R.  R.  Co.,  54  N.  Y.  334. 

2.  As  shown  by  the  form  of  the  ticket  the  railroad  company 
limited  its  liability,  as  to  value  of  baggage,  by  special  contract. 
The  right  of  a  common  carrier  of  passengers,  thus  to  limit  its  lia- 
bility,  appears  to  be  well  establishea.  Orange  Co.  Bank  v.  Brown,. 
9  Wend.  116 ;  Batson  v.  Donavin,  4  Bam.  &  Aid.  21  ;  Brooks  v. 
Pickwick,  4  Bing.  218 ;  Gt.  North  Ry.  Co.  v.  Shepherd,  14  Eng.  L. 
&  Eq.  367 ;  Pardee  v.  Drew,  25  Wend.  459 ;  Railroad  Co.  v.  lOock- 
wood,  17  Wall.  357  ;  Kirkland  v.  Dinsmore,  62  N.  T.  475  ;  Steera 
V,  Liv.  N.  Y.  &  Phila.  S.  Co.,  57  N.  Y.  1 ;  C.  H.  &  D.  R.  Co.  v. 
Pontius,  19  Ohio  8t.  221 ;  Grace  v.  Adams,  100  Mass.  605 ;  Martm 
t^.  Great  Indiana  Railroad,  3  Ex.  R.  9. 

Mrs.  Campbell  is  presumed  to  know  what  the  ticket  contained, 
and  it  was  then  her  duty  to  disclose  the  value  of  the  contents  of  the- 
tmnk.  It  was  a  fraud  upon  the  carrier  to  fail  to  do  so.  Belger  v. 
Dinsmore,  51  K  Y.  166  ;  Steers  v.  L.  N.  Y.  &  Phila.  S.  Co.,  57 
K.  Y.  1 ;  Kirkland  v.  Dinsmore,  supra ;  Grace  v.  Adams,  supra ;. 
Squire  v.  N.  Y.  Cent.  Ry.,  98  Mass.  235 ;  Mulligan  v.  111.  Cent. 
By.  Co.,  36  Iowa,  181 ;  MxjMillan  v.  M.  S.  &  N.  I.  R.  R.,  16  Mich. 
80 ;  100  Mass.  505,  supra.  The  rule  is  well  established  that  com- 
panies forming  such  continuous  or  ^^  through"  lines,  or  routes  in 
the  absence  of  such  special  agreement,  are  responsible  only  for  acts 
done  or  omissions  upon  their  respective  roads  ;  that  no  one  is  liable 
for  the  acts  of  any  other  forming  such  line,  and  that  the  sale  of  a 
"  through"  ticket,  or  giving  a  "  through"  check  for  baggage  by 
one  company,  does  not  impiutan  agreement  by  that  one,  to  be  held 
for  more  than  its  own  acts  or  omissions.  Kisslert^.  N.  Y.  C.  &  H. 
R.  R.  Co.,  61  N.  Y.  538.  This  case  from  61  N.  Y.  is  substantiallv 
that  of  the  one  at  bar,  the  B.  &  O.  R.  R.  Co.  selling  the  ^^  through" 
ticket  in  each  case,  and  a  similar  check  is  given  in  each  case. 
Mihier  v.  N,  Y.  &  N.  H.  R.  R.  Co.,  53  N.  Y.  363  ;  Knight  v.  P. 
8.  &  P.  R.  Co.,  56  Maine,  234 ;  Sprague  v.  Smith,  29  Vt.  421-426  j 
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Hoodt).  Railroad  Co.,  22  Conn.  1;  Shipman  v.  Hailroad  Ca,9 
Cosh.  24 ;  Ellsworth  v.  Tartt,  26  Ala.  733 ;  Brooke  v.  Railroad  Co^ 
16  Mich.  332. 

F.  W.  Wood  and  White  &  Campbell,  for  defendants  in  error: 
To  be  a  part  of  the  res  gestae — ^tne  subject  matter — ^the  declarar 
tions  must  relate  to  the  identical  contract  in  controversy,  but  need 
not  be  made  at  the  time  the  contract  is  entered  into.  Dome  v.  S. 
M.  Company,  11  Cush.  205.  And  the  declarations  of  a  baggage- 
master,  m  answer  to  inquiries  for  lost  baggage,  are  admissibJe,  as 
part  of  the  res  gestsB.  Morse  v.  Conn.  K.  K.  Co.,  6  Gray,  450 ; 
Wharton  on  Agency,  §  169 ;  Curtis  v.  A.  G.  &  N.  M.  R  R.,  49 
Barb.  148. 

On  the  question  of  limited  liability  see  Gaines  v.  Union'  Trams. 
Co.,  28  Oluo  St.  418  ;  Davidson  v.  Graham,  2  Ohio  St.  131 ;  Grar 
ham  V.  Davis,  4  Ohio  St.  362 ;  C.  H.  &  D.  R  R.  v.  Pontius,  19 
Ohio  St.  221 ;  2  Redfield  on  R.  R.,  42,  87,  9Y,  §§  3,  8,  9,  and  n 
100,  §  12  ;  Quimby  v.  Vanderbilt,  17  N.  Y.  306 ;  Hart  v.  R.  &  S. 
R.  R,  8  N.  Y.  37,  which  is  approved  in  the  case  last  cited ;  Check 
V.  L.  M.  R.  R.,  2  Disney,  237 ;  Railroad  Co.  v.  Manf .  Co.,  16 
Wall.  329 ;  Levering  v.  Union  Trans.  Co.,  42  Mo.  94 ;  Adame  t». 
Express  Company,  42  HI.  93  ;  Blossom  v.  Dodd,  43  N.  Y.  264 ; 
Rawson  v.  Pa.  R.  R.,  48  N.  Y.  212 ;  Henderson  v.  Stevenson,  H. 
of  L.  L.  R.,  2  Scotch  App.  470 ;  S.  C,  Moak's  E.  R  141 ;  Parker 
V.  8.  E.  R.  R.,  1  Com.  Pleas  Div.  618 ;  S.  C,  18  Eng.  Rep.  238; 
2  Parsons  on  Con.  237,  et  seq.  ;  Great  Western  R.  R.  Co.  v.  Blake, 
7  Hurls.  &  Nor.  987  ;  Sprague  v.  Quiste,  29  Vt.  421 ;  Woodruff  v, 
Stewart,  16  N.  Y.  Sup.  Court,  322 ;  Weed  ^v.  S.  &  S.,  19  Wend. 
634 ;  Bumell  v.  N.  Y.  C.  R.  R,  45  N.  Y.  184 ;  Gary  v.  C.  &  T. 
R.  R.,  29  Barb.  36  ;  Maden  v.  Sherrard,  18  Albany  liaw  Jour.  75 ; 
Colly  V.  C.  P.  R.  R.,  4  8awye]^,'115 ;  Tyler  v.  West.  Union  Tel. 
Co.,  60  111.  421,  431 ;  Field  v.  Chicago  &  R.  I.  R  R  Co.,  71  111. 
468 ;  Baldwin  v.  Steamship  Co.,  74  If.  Y.  125 ;  Railroad  Co.  t?. 
TroaleflE  (U.  S.),  4  Cin.  Law.  Bui.  890 ;  74  N.  Y.  116 ;  73  N.  T. 
329. 

Okby,  J, — Several  grounds  are  relied  on  for  the  reversal  of  the 
judgment  rendered  in  the  court  below,  and  the  questions  presented 
nave  been  discussed  at  great  len^h.  Those  deemed  of  su£Scient 
importance  to  call  for  a  report  will  be  briefly  considered. 

1.  Where  it  is  necessary  for  a  traveller,  in  going  from  one  place 
to  another,  to  pass  over  the  connecting  lines  of  several  railroad 
companies,  it  is  competent  for  either  company  to  contract  with 
him  for  the  transportation  of  himself  and  his  baggage  the  whole 
distance,  whether  such  lines  are  confined  to  one  State  or  extend 
through  several  States.  Connecting  carriers,  in  such  case,  recog" 
nizing  such  contract,  become  the  agents  of  the  contracting  carrier, 
and  their  negligence  is  its  negligence.    And  the  collection,  by  such 
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contracting  carrier,  of  fare  in  advance  for  the  entire  journey,  with- 
oat  an  agreement  as  to  risks,  renders  it  liable,  on  receipt  of  the 
traveller's  baggage,  to  transport  it  safely  to  the  end  of  the  route,  and 
there  deliver  it,  on  demand,  to  such  owner.  Schouler  on  Bail- 
ments, 336 ;  Thompson  on  Carriers,  431 ;  Lawson  on  Carriers,  § 
235 ;  HntchinBon  on  Carriers,  §  145.  Of  coarse  the  carrier  selling 
each  ticket  may  lawfully  agree  with  the  passenger  that  it  shall  not 
be  liable  except  for  loss  or  damage  occurring  on  its  own  road.  lb. 

2.  A  common  carrier  cannot  restrict  his  liability  for  loss  of  bag- 
gage by  notice,  even  when  such  notice  is  brought  to  the  knowledge 
of  the  passenger.     Such  restriction  can  only  be  made  by  agreement 
of  the  parties,  and  the  burden  is  on  the  carrier  to  show  sach  agree- 
ment.   Davidson  v.  Graham,  2  Ohio  St,  131 ;  Graham  v,  Davis,  4 
Ohio  St.  362 ;  Wilson  v.  Hamilton,  4  Ohio  St.  722,  740 ;  Welsh  v. 
Pittsburgh,  etc,  R.  R  Co.,  10  Ohio  St.  65 ;  Cleveland,  etc.,  R.  R.  Co. 
1?.  Ciurran,  19  Ohio  St.  1 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  Pontius,  19 
Ohio  St.  221 ;  Union  Express  Co.  v.  Graham,  26  Ohio  St.  595 ; 
United  S.  Ex.  Co.  v.  Backman,  28  Ohio  St.  144 ;  Gaines  i?.  Union  T. 
<fe  I.  Co.,  28  Ohio  St.  418  ;  Pittsburgh,  etc.,  Ry.  Co.  v.  Barrett,  ante, 
448.    A  railroad  ticket  is  not  such  an  agreement.     It  is  simply  a 
voucher  that  the  person  in  whose  possession  it  is,  has  paid  his  fare. 
The  same  principle  applies  to  baggage  checks.    Lawson  on  Car- 
^^^  |§  106,  107.     An  attempt  by  words  on  such  ticket  or  check 
to  limit  the  carrier's  liability  for  loss  of  baggage  will  be  wholly 
imavailing,  unless  the  carrier  shows  that  the  passenger,  with  knowl> 
«dge  of  such  limitation,  agreed  that  it  might  be  made.    Elsewhere 
the  cases  on  this  subject  are  not  in  harmony  (Burke  v.  South  E. 
IRt.  CJo.,  L.  R.  5  C.  p.  Div.  1 ;  Lawson  on  Carriers,  455,  460 ; 
Thompson  on  Carriers,  432,437) ;  but  our  own  cases,  to  which 
ireierence  has  been  made,  fully  support  this  view  of  the  law,  and 
such  is  the  clear  weight  of  authority. 

3.  Application  for  the  baggage  was  made  to  the  agent  in  charge 
of  the  baggage-room  as  soon  as  practicable  after  Mrs.  Campbell  and 
her  friends  reached  Washington.  What  the  agent  said  and  did, 
vith  respect  to  the  baggage,  were  clearly  competent  evidence  for  the 
plaintijffiB  on  the  trial,  ifcrse  v.  Conn.  River  K.  R.  Co.,  6  Gray,  450 ; 
Iadc V.  Boston  &  A.  E.  E.  Co.,  112  Mass.  456 ;  Green  v.  Boston  & 
L  R.  E.  Co.,  128  Mass.  221 ;  Dilleber  v.  Knickerbocker  Ins.  Co.,  76 
^.  Y.  567,  572 ;  Pierson  v.  Atlantic  Nat.  Bank,  77  N.  Y.  304 ; 
ErkstaU  Brew.  Co.  v.  Fumess  E.  E.  Co.,  L.  E.  9  Q.  B.  468. 

The  plaintiff  in  error,  as  it  was  required  to  do,  caused  parts  of 
the  record  to  be  printed,  but  failed  to  insert  in  such  printed  matter 
^^in  letters  to  the  president  of  the  company,  written  by  Mr. 
^ite  on  behalf  of  plaintiffs,  and  the  president's  replies  thereto, 
which  letters  and  replies  were  offered  in  evidence  and  incorporated 
^tWbill  of  exceptions ;  nor  was  any  order  of  this  court  made  or 
applied  for  exonerating  the  plaintiff  in  error  from  such  printing. 
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Under  such  circumstaDces,  we  will  aasume  that  the  plaintiff  in  error 
caused  to  be  printed  all  of  the  record  which  its  counsel  deemed 
material,  and  nence  we  have  determined  the  case  from  the  printed 
matter. 

There  is  no  error  in  the  record  to  the  prejudice  of  the  plaintiS 
in  error. 

Judgment  affirmed. 

See  St  Louis  Ins.  Co.  e.  St.  Louis,  etc.,  R  R  Co.,  Post 
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V. 

Babbetp  axd  Walton. 

(86  Ohio  8taU  BeportB^  44S.    January  Terrn^  1861.) 

Where  goods  are  deliyered  to  a  common  carrier  for  shipment,  and  reoeiTed  bj 
bim  to  be  forwarded  in  the  usual  course  of  business,  the  liability  of  a 
common  carrier  immediately  attaches ;  and  if  they  are  lost  by  an  accident- 
al fire  while  in  the  carrier^s  warehouse  awaiting  transportation,  he  is 
liable,  unless  his  common  law  liability  has  been  limited  by  an  agreement 
with  the  shipper. 

But  if  the  delivery  is  accompanied  with  instructions  not  to  forward  until 
further  orders,  or  if  anything  remains  to  be  done  to  the  goods  by  the 
shipper,  before  they  are  to  be  forwarded,  such  liability  as  a  common  csr- 
rier  aoes  not  attach. 

The  assent  of  the  shipper  to  conditions  in  a  bill  of  lading,  or  other  contrut 
for  the  carriage  ox  eoods,  limiting  the  carrier's  liability,  is  binding  upon 
him,  when  the  loss  nappens  without  fault  or  negligence  of  the  earner; 
but  such  assent  will  not  be  implied  or  presumed  from  facts  and  circum- 
stances which  do  not  cleariy  show  an  assent  to  such  conditions  in  the 
contract  on  which  the  action  is  founded. 

In  the  absence  of  satisfactory  proof,  showing  that  the  shipper  has,  by  assent 
and  acquiescence,  or  otherwise,  A^preed  to  limit  the  liability  of  the  car- 
rier, the  presumption  is  that  he  intended  to  insist  on  his  common  law 
rights. 

Neither  usage  nor  custom,  though  known  to  the  shipper,  which  be  has  not 
clearly  assented  to  as  a  condition  of  the  contract  of  shipment^  can  be  set 
up  to  absolve  a  carrier  from  his  common  law  liability. 

Ereob  to  the  District  Court  of  Green  County. 

This  was  an  action  below,  by  Barrett  and  Walton,  to  recover  the 
value  of  lard  and  meat,  which  was  destroyed  by  fire,  while  in  the 
custody  of  plaintiff  in  error. 

Only  so  much  of  the  facts  as  relate  to  the  lard  need  now  be 
stated,  as  the  action  for  the  meat  is  not  before  the  court. 
^  On  February  22,  and  March  5,  1873,  Barrett  and  Walton  de- 
livered  to  plaintiff  in  error,  a  common  carrier  by  rail,  one  hundred 
and  forty  tierces  of  lard,  to  be  shipped  to  Colgate  &  Co.,  New 
York,  to  whom  it  had  been  sold,  deliverable  on  me  cars  at  Spring 
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Yallej  etation,  on  the  line  of  defendant's  road.  On  the  night 
of  March  14,  while  the  lard  was  stored  in  defendant's  warehouse, 
awaiting  shipment,  it  was  destroyed  hy  an  accidental  fire,  which 
originated  in  a  dm?  store  adjoining  the  warehouse,  and  which, 
without  fault  or  negligence  of  plaintiff  in  error,  communicated  to 
and  destroyed  the  warehouse  and  all  its  contents. 

The  lara  was  delivered  with  instructions  for  immediate  ship- 
ment. Nothing  remained  to  be  done  to  it  by  the  shippers  before 
being  loaded  into  the  cars  and  sent  forward.  This  was  to  be  done 
by  the  railroad  company,  without  any  further  orders  or  directions 
from  the  plaintiffs. 

The  claim  is,  that  by  this  delivery  to  the  carrier  at  the  station, 
the  liability  of  a  common  carrier  attached,  and  covered  this  loss  by 
accidental  fire,  while  the  lard  was  stored  in  the  warehouse  await- 
ing shipment. 

There  is  no  complaint  that  the  defendant  was  guilty  of  any 
neglect  or  default  in  not  forwarding  the  goods  before  the  fire 
occurred.  It  appears  that  this  delay  was  occasioned  by  inability  of 
tlie  company,  owing  to  a  press  of  business  at  that  season  of  the 
year,  to  furnish  the  necessiuy  cars. 

The  answer  of  the  company  admits  its  character  as  a  public  car- 
rier of  goods,  and  the  receipt,  storage  and  destruction  of  the  lard ; 
bnt  avers  that,  ever  since  its  road  was  opened  and  operated,  some 
twenty-five  to  thirty  years,  to  the  present  time,  it  had  been  its  con- 
stant  usage  and  custom,  known  to  plaintiffs,  to  receive  goods  for 
carriage  at  this  and  all  its  other  stations,  upon  the  condition  alone, 
that  it  would  not  be  held  to  have  received  the  goods  until  they 
were  actually  put  on  board  the  cars,  and  that  it  would  not  be  liable 
for  loss  by  nre,  not  the  result  of  its  own  or  its  servants'  or  agents' 
lieglect  or  default. 

It  is  averred  that,  with  knowledge  of  all  these  things,  the  lard 
was  delivered  and  stored  in  said  warehouse  "  upon  the  agreement 
and  understanding  that  defendant  should  be  liable  only  on  said 
conditions,"  and  that  when  the  goods  were  loaded  upon  tiie  cars,  a 
bill  of  lading  was  to  be  issued  therefor,  in  accordance  with  said 
custom,  and  containing  said  provisions. 
Those  conditions  material  to  the  case  are  as  follows : 

2.  "Freight  carried  by  this  company  must  be  removed  from  the 
station  during  business  hours  on  the  day  of  its  arrival,  or  it  will  be 
f^ored  at  the  owner's  risk  and  expense ;  and  in  the  event  of  its 
<le8trQction,  or  damage  from  any  cause,  while  in  the  depot  of  the 
company,  it  is  agreed  that  said  company  shall  not  be  liable  to  pay 
any  dama^  therefor." 

3.  "  It  IS  agreed  and  is  part  of  the  consideration  of  this  contract 
that  the  company  will  not  be  responsible  for  ....  loss  or  dam- 
%e  to  goods  occasioned  by  providential  causes  or  by  fire  from  any 
caufic  whatever,  while  in  transit  or  at  stations." 

8  A.  &  E.  R  OaB.~17 
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7.  ^^The  company  will  not  be  responsible  for  accidents  or  dekji 
from  unavoidable  causes.  The  responsibilitj  of  this  company  as  a 
common  carrier,  under  this  bill  of  lading,  to  commence  on  tJie  re- 
moval of  the  goods  from  the  depot  in  the  cars  of  the  company,  and 
to  terminate  when  unloaded  from  the  cars  at  the  place  of  aeliverj.'" 

The  reply  denies  such  a  usage  or  custom,  or  knowledge  thereof, 
or  that  there  was  an  agreement  or  understanding  as  alleged. 

Upon  a  trial,  there  was  a  verdict  for  plaintifi,  a  motion  for  a  new 
trial  which  was  overruled,  a  bill  of  exceptions  taken  by  defendant, 
and  a  judgment  which,  on  error,  was  affirmed  by  the  district  court 
It  is  now  sought  to  reverse  these  judgments,  on  the  ground  that 
thejr  are  contrary  to  the  law  and  the  evidence. 

ff.  J.  Winans,  for  plaintiff  in  error : 

A  contract,  restricting  the  liability  of  a  common  carrier,  may  be 
inferred  from  usage,  and  notice  to  the  owner  of  the  goods.  21 
Geo.  526;  2  Eedfield  on  Eailways  (4  ed.  1869),  136,  note;  Id.  97, 
§  4  and  note;  2  Starkie,  461 ;  3  B.  &  C.  601 ;  21  Vt.  140 ;  5  East, 
507;  Angell  on  Carriers  (4  ed.  1868),  222,  §  247;  Id.  241,  §  269; 
Id.  245, 1  276 ;  Story  on  Bailment  (8  ed.),  530,  §  557 ;  Id  542, 
§  571;  2  Shelf ord  on  Eailways  (Bennet's  ed.),  714;  31  Me.  228; 
67  Pa.  St.  211 ;  Lacey's  Dig.  75,  §§  82,  83,  84,  85. 

Charles  Darlington,  with  whom  was  Wm.  J.  Alexander,  for  de- 
fendant in  error : 

1.  As  to  liability  of  a  common  carrier,  see  2  Hedfield,  55,  56, 
692 ;  Swan's  Treatise  (10  ed.),  454;  13  N.  Y.  572 ;  Angell  on  Car- 
riers,  131,  §  75. 

2.  As  to  how  a  common  carrier  can  restrict  its  common  law 
liability.  2  Ohio  St  137 ;  4  Ohio  St.  362 ;  28  Ohio  St  418 ;  38  III. 
354 ;  2  Am.  K'way,  340. 

JoHirooN,  J. — That  this  lard  was  received  by  the  defendant  as 
a  common  carrier  for  immediate  shipment  to  Colgate  &  Co. ;  tliat 
nothing  further  remained  to  be  done  by  the  shipper,  or  any  further 
orders,  directions  or  instructions  were  to  be  given  before  such  ship- 
ment ;  that  it  was  destroyed  by  an  accidental  fire  while  stored  in 
the  defendant's  warehouse  awaiting  shipment,  which  had  been  de- 
layed by  the  defendant's  inability  to  obtain  the  necessaiy  cars, 
owing  to  a  press  of  business  at  that  season  of  the  year,  are  facts 
conceded  or  clearly  established  by  the  testimony. 

It  also  clearly  appears  that  there  was  such  general  usage  or  cus- 
tom as  alleged,  known  to  the  plaintifb,  and  that  at  the  time  of  the 
delivery  of  these  goods  they  did  not  receive  or  expect  to  receive  a 
bill  of  lading  therefor  until  the  lard  was  loaded  in  the  cars,  and 
when  one  was  issued,  it  would  contain  the  conditions  as  to  Ices  \>J 
fire,  shown  and  set  out  in  the  answer. 

The  principles  of  law,  applicable  to  the  &ctB  of  this  case,  may  be 
Bummarily  stated  as  follows : 
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1.   Upon  a  delivery  and  acceptance  of  goods,  under  the  circnm- 
stances  stated,  the  common  law  liability  of  a  common  carrier  im* 
mediately  attaches,  and  if  they  are  lost  by  fire,  while  awaiting  ship- 
ment, the  carrier  is  liable  to  the  same  extent  as  if  the  goods  were 
in  transit,  unless  his  liability  has  been  modified,  limited  or  re- 
stricted with  the  consent  of  the  shipper  or  owner  of  the  goods. 
Miriam  v.  Hartford  and  New  Haven  R.  R.  Co.,  20  Conn.  354 ; 
Trowbridge  v.  Chapin,  23  Conn.  595 ;  2  Redfield  on  Railways,  63, 
§  174 ;  Ford  v.  Mitchell,  21  Ind.  54 ;   Qleason  v.  Transportation 
Co^  32  Wise.  85 ;  O'Bannon  v.  Southern  Express  Co.,  51  Ala.  481 ; 
Groevenor  v.  New  York  Central  R.  R.  Co.,  39  N.  Y.  34 ;  Illinois 
Central  R  R.  Co.  v.  Smyser,  38  111.  354 ;  Burrell  v.  North,  2  Car. 
&  Kir.  680  ;  Schonler  on  Bailments,  381,  ch.  4. 

2.  Bat  if  anything  remained  to  be  done  to  the  goods  by  the 
shipper  before  they  are  ready  for  transportation,  or  if  any  orders, 
directions  or  instmctions  were  to  be  given  before  they  were  to  be 
forwarded,  snch  liability  does  not  attach.  Judson  v.  W  cstem  R. 
R.  Co.,  4  Allen,  520 ;  Moses  v,  Boston  and  Maine  R.  R.,  4  Foster 
(32  N.  H.),  71 ;  Blossom  v.  Griffin,  3  Keman,  573 ;  Michigan 
oonthem  R.  R.  v.  Schurtz,  7  Mich.  515 ;  St.  Lonis,  etc.,  R.  R.  v, 
Montgomery,  39  111.  335 ;  Lawrence  v.  W.  and  St.  P.  Ry.,  15 
Minn.  390 ;  Watts  v.  Boston  and  Lowell  R.  R,  106  Mass.  466 ; 
Bannon  v.  Eldridge,  100  Mass.  457. 

3.  The  carrier  may  limit  his  common  law  liability  for  losses  hap- 
pening without  his  lault  or  negligence,  by  a  contract,  either  verbal 
or  in  writing.  In  an  action  against  him  as  such  carrier,  when  he 
has  received  and  undertaken  to  carry  goods,  the  burden  is  upon 
him  to  establish  such  modified  or  limited  liability,  and  to  show, 
that  the  loss  falls  within  the  terms  of  tlie  i^reement.  Graham  v. 
Davis,  4  Ohio  St.  362 ;  Gaines  v.  Union  Transportation  Co.,  28 
Ohio  St.  418. 

4.  The  assent  of  the  shipper  or  owner  of  goods,  to  conditions 
limiting  common  law  liability,  is  not  to  be  implied  or  presumed, 
but  in  each  case  of  an  action  for  a  loss  the  assent  must  be  shown 
b^  competent  evidence,  as  in  other  cases  of  contracts.  As  the  ear- 
ner is  bound  to  receive  and  transport  all  goods  offered  for  a  reason- 
able compensation,  subject  to  all  the  responsibility  incident  to  the 
employnaent,  the  presuniption  is,  in  the  absence  of  proof  suflBcient  to 
remove  it  and  to  nx  a  dinerent  liability,  that  the  shipper  intended  to 
insigt  on  his  common  law  right.  New  Jersey  v.  Merchant  Bank,  6 
How.  U.  S.  344 ;  Graham  v.  Davis,  4  Ohio  St.  376 ;  Adams  Ex- 
press V.  Noch,  2  Duval,  563 ;  Railroad  v.  Man.  Co.,  16  Wall.  329. 

5.  In  each  case  the  question  is,  what  are  the  terms  of  the  con- 
tract of  shipment?  Are  they  such  as  the  law  prescribes,  or  such 
as  the  parties  agreed  to  ?  This  being  a  question  of  fact,  usa^  or 
<ni8tom  cannot  be  set  up  to  absolve  the  carrier  from  his  ordmary 
duties,  which  public  pohcy,  his  general  undertaking,  or  his  special 
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promise  may  have  bound  him  to  do.  Cox  v.  Hiealey,  19  Penn.  St 
243  ;  McMastere  v.  Penn.  B.  R.  Co.,  69  Penn.  St  374 ;  The  Sol- 
tana  v.  Chapman,  6  Wis.  454;  Cox  v.  Peterson,  30  Ala.  608; 
Schouler  on  Bail.  442. 

Upon  a  careful  review  of  the  testimony,  which  consists  madnlj 
of  the  evidence  by  the  plaintiffs  themselves,  one  of  whom  had  for 
many  years  been,  and  was  at  the  time  this  lard  was  received,  also 
the  agent  for  the  carrier,  who  received  and  stored  the  same,  and 
was  oiligent  as  such  agent  in  trying  to  procure  cars  for  shipping  it, 
we  thiuK  the  allegation  in  the  answer,  to  the  effect  that  said  goods 
put  in  said  warehouse  upon  the  agreement  and  understanding  that 
the  defendant  should  not  be  liable  for  a  loss  by  accidental  fire,  was 
clearly  made  out.  Such  being  the  case,  the  common  law  liability 
is  limited  by  this  special  agreement. 

Where  such  is  the  case,  there  is  no  rule  of  law,  nor  principle  of 
public  policy,  that  forbids  the  enforcement  of  the  restricted  liabU- 
ity. 

Judgment  of  the  common  pleas  and  district  court  reversed,  and 
cause  remanded. 

Bee  St  Louis  Ins.  Co.  «.  8t.  Louis,  etc.,  R  R.  Co.  post. 


Thb  St.  Louis  Insitranob  Co.,  Plaintiff  in  Error, 

V. 

The   St.  Louis,   Yaitdalia.   Tebbb   Haute,   Ain>  LmiAKAPOUS 

R  E.  Co. 

(Advance  Oasdy  U.  8,  Bupreme  OouH.     OdUiber  Termy  1881.) 

A  common  carrier,  in  the  absence  of  a  special  contract,  express  or  implied, 
for  the  safe  transportation  of  goods  to  their  known  destination,  is  only 
bound  to  carry  safely  to  the  end  of  its  line,  and  there  deliver  it  to  the 
next  carrier  on  the  route. 

A  special  undertaking  to  carry  beyond  its  terminus  cannot  be  implied  on  the 
part  of  a  railroad  company  by  reason  of  the  fact  of  its  entry  ioto  an  ar- 
rangement with  a  despatch  company  and  sundry  other  railroad  compa- 
nies whose  lines  communicate  with  its  own,  whereby  it  undertakes  to 
carry  all  goods  for  the  transportation  of  which  the  despatch  company 
shall  contract,  at  the  established  tariff  rates,  or  at  any  special  rates  fui^ 
nished  by  the  railroad  companies. 

Nor  can  such  special  undertaking  be  implied  from  the  railroad  oompsoy^ 
g^vinff  a  way-bill,  whereon  the  fact  tnat  the  goods  in  question  are  con- 
signed beyond  its  terminus  is  mentioned,  but  which  expressly  purports 
to  be  a  manifest  of  freight  from  one  terminus  of  the  roaa  to  the  other. 

Where  a  railroad  company  enters  into  an  agreement,  such  as  is  above  stated, 
whereby  it  binds  itself  to  **  receive,  load  and  unload,  deliver  and  way- 
bill,'* such  freight  as  should  be  sent  to  it  by  the  despatch  company,  bat 
does  not  expready  assume  the  risk  of  a  oommon  carrier  except  while 
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Roods  are  '<  on  their  line  of  road  or  in  their  poeeeasion,"  such  a  contract 
ooes  not  impose  upon  the  railroad  company  any  obligation  to  carry  be- 
yond its  own  line,  or  subject  it  to  liability  for  the  negligence  of  other 
carriers,  nor  can  the  despatch  company  enter  into  any  contract  whereby 
such  obli^tion  or  liability  shall  be  imposed  upon  the  railroad  company. 
Where  a  consignee  agrees  with  a  despatch  company  for  the  forwarding  of 
freight  to  a  distant  point  over  the  lines  of  several  railroads,  and  subse- 
quently accepts,  witnout  expressing  assent  or  dissent,  from  the  despatch 
company  a  bill  of  lading  bv  the  conditions  of  which  the  liability  of  each 
railroad  company  is  limited  to  the  time  the  goods  are  on  its  line,  it  was 
not  decided  whether  such  consignee  was  or  was  not  bound  by  such  con- 
ditiona.      Qucere,  where  the  detention  of  goods  in  transitu  by  a  carrier, 
which  goods  are  during  the  detention  destroyed  by  fire,  amounts  to  neg- 
ligence on  the  part  of  the  carrier.  Qucere,  also,  as  to  when  and  whether 
Bach  fire  can  be  deemed  the  legal  result  of  such  detention. 

Ik  error  to  the  Circait  Court  of  tlie  United  States  for  the  East- 
ern District  of  Missouri. 

The  cotton,  for  the  recovery  of  the  value  of  which  this  action 
was  brought  against  defendant  in  error,  was,  at  the  time  of 
shipment,  owned  by  Adolphns  Meir  &  Co.,  of  St.  Lonis,  who,  for 
a  valuable  consideration,  have  assigned  to  the  plaintiff  in  error  all 
their  claim  on  account  of  the  said  loss.  The  parties  having,  by 
proper  written  stipulation,  waived  a  jury,  the  case  was  tried  by  the 
court,  and  judgment  given  for  the  railroad  company. 

The  facts  set  forth  m  a  special  finding,  covering  many  pages  of 
the  printed  transcript,  so  far  as  they  are  deemed  essential  to  a  clear 
understanding  of  the  case,  are  as  follows : 

The  Erie  and  Pacific  Despatch  Company,  a  Kansas  corporation, 
having  agencies  in  different  cities  of  the  Union,  and  whose  busi- 
ness it  was  to  solicit  and  forward  freight  over  trunk  railroad  lines 
between  St.  Louis  and  New  York,  received  the  cotton  in  question 
from  Meir  &  Co.,  under  agreements  for  its  transportation  to  Liv- 
erpool, for  a  through  rate,  expressed  in  English  money.  No  direc- 
tion was  given  as  to  the  route  over  which  it  should  be  canied  to 
the  seaboard,  nor  were  any  bills  of  lading  then  executed. 

The  St.  Louis  Transfer  Company,  having  received  from  the  De- 
spatch the  warehouse  receipts  for  the  cotton,  and,  having  been  en- 
S?ed  by  the  latter  for  that  purpose,  hauled  the  cotton  to  East  St. 
uis,  and  there  delivered  it  to  the  defendant,  on  account  of  the 
Erie  and  Pacific  Despatch,  taking  i*eceipts  therefor  from  the  rail- 
road company.  By  tne  dray  tickets  of  tne  Transfer  Company  the 
cotton  was  consigned  by  the  Erie  and  Pacific  Despatch  to  C.  G. 
Meir  &  Co.,  London.  The  defendant  had  not,  on  previous  occa- 
fiiong,  issued  bills  of  lading  for  freight  shipped  over  its  line  by  the 
pespatch,  nor  did  it  do  so  for  any  part  of  these  ehipments.  But, 
in  accordance  with  its  custom,  it  made  a  way-bill  for  the  cotton  to 
Indianapolis.  The  cotton  was  carried  safely  over  defendant's  road 
from  East  St.  Louis  to  Indianapolis ;  thence,  pursuant  to  directions 
of  the  Despatch,  and  without  change  of  cars,  over  the  Pittsburg, 
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Cincinnati  and  St.  Louis  B.  B.  to  Urbana,  Oliio,  where  it  was  put 
into  other  cars  suitable  to  the  change  of  gauge  at  that  point ;  and 
thence  over  the  Atlantic  and  Great  Western  B.  B.  and  the  Erie 
By.  to  Jersey  City. 

The  fire  which  destroyed  the  cotton  occurred  in  Jersey  City  on 
21st  of  March,  1873,  and  was  accidental 

Within  the  usual  time  after  the  respective  shipments  from  East 
St.  Louis  the  Despatch  Company  executed  and  delivered  to  Meir 
&  Co.,, of  St.  Louis,  bills  of  lading  for  the  cotton.  Each  bill  dis- 
closed the  quantity  of  cotton,  its  destination,  the  names  of  the  con- 
signors ana  consignees,  the  agreed  rates  in  English  money,  and 
purported  to  be  the  "  Through  bill  of  lading  of  Sie  Erie  and  Pa- 
cific Despatch,  and  the  Oceanic  Steam  Navigation  from  St  Louis 
to  Liverpool,  calling  at  Queenstown."  With  the  last-named  com- 
pany, known  as  theWhite  Star  Line,  the  Despatch  had  an  arrange- 
ment by  which  it  could  contract  for  shipments  from  New  York  to 
Liverpool  at  rates,  given  by  the  steamer  line,  the  latter  agreeing  to 
receive  the  mods  at  their  dock  in  Jersey  City,  and  transport  them 
to  Liverpool.  But  the  Despatch  had  no  power  to  bind  the  steamer 
line  for  any  risks  incurred  in  the  inland  transportation.  The  White 
Star  Line  paid  the  Despatch  no  commission  or  other  compensatioiL 
Their  remuneration  came  exclusively  from  certain  arrangements 
with  railroad  companiefl,  to  which  we  shall  presently  refer. 

The  bills  of  lading  delivered  to  Meir  &  Co.  contained,  among 
other  provisions,  the  following: 

^^  That  the  said  Erie  and  Pacific  Despatch  and  its  connections 
which  receive  said  property  shall  not  be  liable  ...  for  loss  or 
damage  by  .  .  .  fire  .  .  .  nor  for  damage  to  perishable  prop- 
erty of  any  kind  occasioned  b^  delays  from  any  cause ;  .  .  .nor 
for  loss  or  damage  on  any  article  of  property  whatever  by  fire  or 
other  casualty  while  in  transit,  or  while  m  deposit  or  in  places  of 
transhipment  or  at  depots  or  landings  at  all  pomts  of  delivery.  .  • 

^'  It  IS  further  agreed  that  said  Ene  and  I^acific  Despatch  and  its 
connections  shall  not  be  held  accountable  for  any  damage  or  de- 
ficiency in  packages  after  the  same  shall  have  been  receipted  for  ia 
food  order  by  consignees,  or  their  agents,  at  or  by  the  next  carri^ 
eyond  the  point  to  which  the  biU  oi  lading  contracts.  Consi^eea 
are  to  pay  freight  and  charges  upon  the  goods  or  merchandifiein 
lots  or  parts  of  lots  as  they  may  be  delivered  to  them. 

^'It  IS  further  stipulated  and  agi'eed,  that  in  case  of  any  loss,  det^ 
riment,  or  damage  done  to,  or  sustained  by  any  of  the  property 
herein  receipted  tor  during  such  transportation,  whereby  any  legal 
liability  or  responsibihty  snail  or  may  be  incurred,  that  oompsn/ 
alone  snaJl  be  neld  answerable  therefor  in  whose  actual  custody  the 
same  may  be  at  the  time  of  the  happening  of  such  loss,  detriment, 
or  damage,  and  the  carrier  so  liable  shaU  have  the  full  benefit  of 
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any  insnranoe  that  may  have  been  effected  upon  or  on  account  of 
said  goods. 

^^  And  it  18  further  agreed,  that  the  amount  of  the  loee  or  damage 
60  accroing,  &o  far  as  it  shall  fall  upon  the  carriers  above  described, 
eliall  be  computed  at  the  value  or  cost  of  said  goods  or  property  at 
the  plaoe  and  time  of  shipment  under  this  bill  of  lading. 

^  This  contract  is  executed  and  accomplished,  and  the  liability  of 
the  Erie  and  Pacific  Despatch  as  common  carriers  thereunder,  ter- 
minates on  the  delivery  of  the  goods  or  property  to  the  steamship 
at  "White  Star  wharf,  tJersey  City,  when  the  liability  of  the  steam- 
ship  company  commences,  and  not  before. 

.  ••  ..*•• 

"Noncis. — ^In  accepting  this  bill  of  lading  the  shipper,  or  other 
agent  of  the  owner  oi  the  property  carried,  expressly  accepts  and 
agrees  to  all  its  stipulations,  exceptions,  and  conditions." 

The  right  of  recovery  in  this  case  against  the  defendant  is  rested 
by  the  plaintiff  in  error,  in  part,  if  not  altogether,  upon  certain  busi- 
ness relations  existing  at  and  before  the  time  of  tnese  shipments, 
as  well  between  the  Despatch  Company  and  the  railroad  companies 
over  whose  lines  the  cotton  was  carried,  as  between  the  railroad 
eompanies  themselves.  It  is  necessary,  therefore,  to  ascertain  what 
were  the  precise  relations  held  by  these  several  corporations  to  each 
other. 

During  the  period  covered  by  these  transactions,  and  for  some 
time  prior  thereto,  the  Erie  and  racific  Despatch  had  arrangements 
with  sundry  railroads  having  connections  terminating  m  New 
York,  ander  which  it  was  empowered  to  contract  for  the  transpor- 
tation of  goods  according  to  the  tariff  rates,  or  any  special  rates 
furnished  by  the  respective  railroad  companies.  It  nad  a  separate 
agreement  with  each  of  the  railroad  companies  already  named,  in 
6ome  cases  oral  in  others  written.  The  a^eement  with  the  Erie 
By.  Co.  was  in  writing,  and,  among  other  things,  provided  that  the 
Despatch  Company  should  establisn  and  maintain,  at  its  own  ex- 
pense, indepenaent  and  efScient  a^ncies  for  soliciting  and  procur- 
ing freight,  in  the  cities  of  New  i  ork  and  Boston,  and  in  other 
cities,  east  and  west,  as  the  parties  might  deem  necessary ;  that  the 
railway  company  should  transport  all  through  freight  secured  by 
the  Despatch,  either  eastward  or  westward  bound,  passing  between 
Philadelphia,  New  York,  Jersey  City,  Albany,  Boston,  and  com- 
mon or  competing  points  in  New  England,  and  common  or  com- 
peting points  on  the  line  of  the  Erie  By.,  except  that  on  east 
Donnd  frcdght  the  Despatch  should  not  receive  any  commission  on 
shipments  from  any  station  on  the  line  of  that  railway ;  that  the 
Despatch  should  issue  its  own  bills  of  lading  to  shippers,  subject, 
aB  to  rates,  to  the  current  throuffh  rates  of  the  railway  company, 
which  should  at  all  times  be  as  Tow  as  the  rates  furnished  to  any 
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other  party  or  parties ;  that  the  railway  company  should  reoelTe, 
load  and  unload,  deliver  and  way-bill^  and  furnish  daily  an  impres- 
sion copy  of  each  way-bill  of  both  eastward  and  westward  bound 
freight,  f i*ee  of  char^,  to  the  Despatch ;  that  the  railway  company 
agree  to  assume  ^^  all  the  risks  of  common  carriers,  and  to  pay  all 
damage  to  or  loss  of  property  while  on  their  line  of  road  or  in  their 
possession/'  and  in  case  property  was  lost  or  damaged,  and  the  lo£9 
and  damage  could  not  be  aefinitely  located,  the  railway  company 
should  pay  said  loss  in  proportion  to  what  was  received  for  trans- 
porting the  same,  subject,  nowever,  to  the  liability  limitations  con- 
tained in  the  bills  of  lading  of  the  Despatch  Company ;  that  the 
railway  company  should  transport  all  freight  known  as  first-eJaes 
freight  on  the  fastest  freight  lines  running  over  its  road,  and  so  ran 
the  same  and  all  through  freight  trains  as  to  enable  the  Despatch 
to  deliver  freight  between  competing  points,  in  the  east  or  west,  as 

auickly  as  it  was  done  by  any  other  competing/ line  or  road ;  that 
le  Despatch  should  mamtain  the  authorized  rates  of  the  railway 
company  and  be  governed,  in  the  transportation  of  through  business;, 
by  any  obli^tions  entered  into  by  the  railway  company  with  their 
competing  nnes  for  the  maintenance  of  rates ;  and  that  the  railway 
company  should  give  to  the  Despatch,  at  all  times,  as  low  rates  bb 
were  given  to  any  other  line  running  over  the  road  of  the  former, 
and  would  prorate  any  rate  on  east  bound  freight,  made  by  au- 
thority of  the  road  leading  from  the  point,  provided  that  road 
was  authorized  to  make  through  rates  over  the  Erie  Ry.;  and  that 
they  would  prorate  all  losses,  damages,  and  rebates  that  were  pro- 
rated with  any  other  line  running  over  that  railway. 

It  was  further  stipulated,  in  that  agreement,  that,  in  considera- 
tion of  the  mutual  benefits  to  be  derived  by  the  parties,  the  railway 
company  should  pay  to  the  Despatch  a  commission  on  west  bound 
freight  of  fifteen  per  cent  of  their  gross  earnings,  as  per  their  way- 
bills, on  first,  second,  and  third-class  freight,  and  ten  per  cent  on 
their  gross  earnings,  as  per  their  way-bills,  on  fourth  and  special 
class  freight  from  certain  points  to  certain  other  designated  points. 
On  east  bound  freight  the  Despatch  was  to  receive  from  the  rail- 
way company  ten  per  cent  of  their  gross  earnings,  as  per  their  way- 
bills, on  first,  second,  and  third  class  freight,  and  eight  per  cent  of 
their  gross  earnings,  as  per  their  way-bilb,  on  fourw  class  freight, 
from  certain  named  places,  and  on  freight  from  certain  places,  com- 
peting points  on  the  Atlantic  and  Great  Western  R.  R.,  provided 
such  freight  originated  from  points  ofi  of  said  line ;  it  being  un- 
derstood that  no  commission  should  be  paid  on  freight  originating  . 
at  such  stations. 

With  the  defendant,  the  Despatch  Company  had  an  agreement, 
in  parol,  but  it  was  the  same,  in  substance,  as  the  written  one  with 
the  Erie  Ry.  Oo.    It  had  no  power,  however,  to  contract  for  or  fix 
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any  rate  on  the  carriage  of  goods  oyer  defendant's  road,  except  as 
authorized  by  the  latter. 

In  all  eases  of  freight,  ocean  bonnd,  from  the  West,  over  the 
Erie  Rj.,  abipped  by  or  consi^ed  to  the  care  of  the  Despatch,  the 
latter  was  treated  as  the  consignee  in  New  York,  and  tne  freight 
was  held  aobject  to  its  order.  The  railway  company  was  ready  to 
deliver  tie  Meir  cotton  as  it  arrived  in  Jersey  City,  and  as  directed 
by  the  Despatch  Company. 

What  inrere  the  relations  which  the  railroad  companies  sustained 
towards  each  other  during  the  same  period?    In  the  year  1873,  and 
prior  thereto,  the  companies  owning  or  operating  tne  various  rail- 
road trunk  Imes  between  St.  Louis  and  New  YorK,  had  an  arrange- 
ment between  themselves,  whereby  the  general  freight  agents  of 
the  roads  terminating  at  St.  Louis  made  what  was  called  a  joint 
tarrS  to   New  York,  fixing  through  rates,  which  were  divided 
smong  the  several  roads  constituting  a  through  line.     According 
to  an  estimate  of  distances  the  goods  were  to  be  carried  by  each 
road  npon  the  basis  of  the  shortest  line.     Losses  occurring  on 
through  shipments,  if  not  located,  were  prorated  as  between  the 
companies  tnemselves,  in  the  same  ratio  as  the  freight  moneys ; 
but  if  located  were,  as  between  the  railroad  companies,  to  be  paid 
by  the  one  on  whose  road  the  losses  occurred.     The  joint  tariff  was 
published  and  put  into  the  hands  of  railroad  agents  for  their  guid- 
ance in  making  contracts,  and  were  also  distributed  to  shippers  and 
to  the  public  generally.     The  title  page  of  that  tariff  was :  "  Joint 
rates  of  transportation  from  St.   Louis  via  Toledo,  Wabash  and 
Western ;  Ohio  and  Mississippi ;  Chicago  and  St.  Louis ;  St.  Louis, 
Tandalia,Terre  Haute  andlndianapoUs ;  Indianapolis  and  St.  Louis ; 
St.  Louis  and  Southeastern ;  and  St.  Louis,  Bell ville  and  Southern 
Qiinois  railroads."     In  aU  cases,  when  a  through  rate  was  contracted 
for,  the  several  railroads  of  the  connecting  line  participated  therein 
according  to  the    aforesaid    arrangement   for  prorating  through 
freights  with  each  other.     The  railroad  companies  coflected  tne 
freight  from  the  consignees,  divided  it  among  tuemselves,  and  paid 
to  the  Erie  and  Pacific  Despatch,  for  its  services,  so  much  per  cent 
on  the  gross  freights  for  pound  freight,  and  sixty  cents  a  bale  on 
<»tton,  each  road  settling  separately  with  the  Despatch  for  its  dues. 
It  is  further  stated  in  the  special  finding,  that  on  all  shipments 
from  St.  Louis  to  New  York  by  the  railroad  companies  over  which 
the  Meir  cotton  was  carried,  the  defendant  paid  the  transfer  charges 
from  St.  Louis  to  East  St.  Louis,  and  the  Erie  Ry.  paid  the  light- 
erage at  Jersey  City,  whether  the  goods  were  to  go  to  New  xork 
proper,  or  were  foreim  bound.     These  transfer  and  lighterage 
<^ham8  were  included  m  the  through  rate  named  by  the  defendant. 
On  uiipments  by  that  route  from  New  York  to  St.  Louis,  the  de- 
fendant collected  the  freight  money  from  consignees,  and,  retaining 
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its  proportioD,  accoanted  for  the  lesidne  to  the  next  road  in  the 
line,  wliich,  in  like  manner,  deducted  its  share  and  accoanted  in  the 
same  way  to  the  next,  and  so  on,  to  the  be^nning  of  the  h'ne.  On 
shipments  from  St.  Lonis  to  New  York  Citj  proper,  the  Erie  By. 
collected  the  freights  from  the  consignees,  and  in  like  manner  set- 
tled *with  the  next  preceding  carrier,  and  so  on,  in  the  inverse  order 
of  the  transportation,  to  the  first  carrier.  These  settlements  be- 
tween the  roads  were  made  periodically  upon  accountings  between 
them.  Upon  shipments  to  foreign  ports,  the  Despatch  Gompuiy 
collected  from  the  ocean  steamer  tne  full  amount  of  the  inland 
freight,  and  paid  the  same  to  the  Erie  Ey.  Co.,  which  settled  with 
the  preceding  carriero. 

Hablan,  J. — The  general  question  presented  by  this  case,  as  will 
have  been  observed,  relates  to  the  liability  of  the  defendant  in  enx)r, 
the  St.  Louis,  Yandalia,  Terre  Haute  and  Indianapolis  IL  R.  Co., 
for  the  value  of  certain  cotton,  part  of  shipments  made  in  January, 
and  February,  1873,  at  St.  Louis  for  Liverpool,  and  which  having 
passed  over  defendant's  road,  thence  over  the  lines  of  other  railroaa 
companies,  was  destroyed  by  an  accidental  fire  in  Jersey  City,  while 
in  the  custody  of  the  Erie  Ky.  Co.  for  delivery  to  an  ocean  steamer 
for  further  transportation. 

The  positions  taken  on  behalf  of  the  plaintiff  in  error,  are,  in 
substance,  these : 

That  the  original  contracts  of  transportation  between  Meir  &  Co. 
and  the  Despatch  Co.,  were  in  parol,  became  complete  when  the 
parol  agreements  were  made,  and,  consequently,  for  the  ascertain- 
ment of  the  rights  of  the  parties,  reference  cannot  be  made  to  bilk 
of  lading  subsequently  issued  ; 

That,  in  no  event,  can  Meir  &  Co.  be  held  bound  by  the  special 
conditions  in  the  bills  of  lading,  whereby  not  only  the  Despatch 
Co.  and  its  *  connections '  were  relieved  from  liability  for  loss  of  the 
cotton  by  fire,  but  all  legal  responsibility  was  limited  to  that  com- 
pany in  whose  actual  custody  it  was  when  a  loss  occurred ; 

That  the  defendant,  with  the  other  companies,  over  whose  roads 
the  cx)tton  passed,  jointly  formed  a  continuous  and  connected  line, 
and  constituted  a  partnership  of  conmion  carriers  for  the  route  be- 
tween St.  Louis  and  Jersey  City ; 

That  the  Despatch  Co.,  by  virtue  of  its  relations  with  the  rail- 
road companies,  including  tne  defendant,  was  the  agent  of  that 
partnership  of  carriers,  and  of  each  constituent  member  thereof,  in 
all  contracts  by  it  made  for  the  transportation  of  freight  over  their 
line,  and  that  the  delivery  to  it  of  the  cotton  was,  in  law,  a  delivery 
to  that  line  of  carriers  and  to  each  company  of  which  it  was  com- 
posed; 

That,  conseauently,  the  defendant  wbb  liable  for  the  destniction 
of  the  cotton  oy  fire  while  in  the  custody  of  the  Erie  Ry.  Co.,  one 
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of  the  corporations  alleged  to  constitute  the  partnership— such  lia- 
bility to  be  determined  not  by  the  before-mentioned  special  condi- 
tions contained  in  the  bills  of  lading,  but  by  the  general  doctrines 
which  obtain  at  common  law,  in  reference  to  public  carriers  not 
operating  under  a  special  contract,  limiting  their  liability;  and, 
lastly. 

That  the  cotton  was  held  for  an  unreasonable  length  of  time  in 
Jersey  City,  without  delivery  to  the  Oceanic  Steam  Transportation 
Go.  for  further  transportation  ;  in  consequence  of  which  delay,  it 
is  contended,  the  cotton  was  lost  by  the  nre  mentioned ;  in  other 
words,  had  the  cotton,  after  reaching  Jersey  City,  been  promptly 
delivered  to  the  ocean  steamer,  it  would  not  have  been  within  reacn 
of  the  fire  that  destroyed  it.  It  is  not  claimed  that  there  was  neg- 
ligence in  any  other  respect. 

The  first  question  pressed  upon  our  attention  relates  to  the  bills 
of  lading.     It  appears  from  tne  special  finding  that,  at  the  time 
the  cotton  was  delivered  to  the  JDespatch,  there  was  an  under- 
standing that  bills  of  lading  should   be   given  to  Meir  &  Co. 
The  latter  had  been,  prior  to  1873,  large  shippers  of  cotton  by  that 
company  and   had   received  from  it  numerous  bills  of  lading. 
Whether  they  contained  any  special  conditions  whatever  is  not 
found.    Not  does  it  appear  whether  the  bills  of  lading  for  the 
shipments  of  1873  were  to  contain  special  conditions  reheving  the 
Despatch  and  its  connections  from  the  duties  and  responsibilities^ 
or  any  of  them,  annexed  by  law  to  their  employment,  nor  whether 
the  bills  for  those  shipments  were  similar  to  those  given  in  previous 
years.    So  far  as  disclosed  by  the  finding,  Meir  &  Co.  when  receiv- 
ing the  bills  in  question  were  silent  as  to  their  provisions.   Neither 
when  they  received  the  bills  of  lading  issued  prior  to  1873,  nor 
those  issued  on  the  shipments  in  question,  was  attention  called  to 
their  provisions.     Nothing  was  said  by  the  Despatch,  on  either  oc- 
casion, about  special  exemptions  or  exceptions  for  the  benefit  of 
the  carriers.     In  fact,  Meir  &  Co.,  although  having  abundant  op- 
portunity to  do  so,  never  read  any  of  the  Despatch's  bills  of  lading^ 
larther  than  to  see  that  they  correctly  described  the  cotton  and 
accurately  stated  the  rate,  designation,  and  names  of  consignors  and 
consignees.    They  were  not  aware,  until  after  the  loss  complained 
of,  that  the  bills  of  lading  contained  the  special  provisions  under 
examination.     And  it  is  expressly  stated  in  the  special  finding  that 
they  never  "  assented  to  said  special  provisions." 

n  the  bill  of  lading  constituted,  as  the  circuit  court  held  that  it 
did,  the  contract  of  transportation  with  the  owners  of  the  cotton, 
and  if  the  defendant  is  to  be  regarded  as  one  of  the  *  connections  ^ 
of  the  Despatch  Co.,  then,  manifestly,  the  law  would  be  for  the  de- 
fendant For,  the  bills  of  lading  expressly  limit  responsibility  for 
loBB  or  damage  to  that  carrier  in  whose  actual  custody  the  cotton 
might  be  when  lost  or  destroyed.    But,  as  we  have  seen,  plaintiff 
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contends  that  Meir  &  Co.  were  not  boand  by  those  special  oondi- 
tions,  for  the  reason  that  the  bills  of  lading  were  not  delivered  xm- 
til  after  the  cotton  was  surrendered  to  the  Despatch  Co.  for  tons- 
portation,  and  because,  also,  it  is  expressly  stated  in  the  finding  that 
thcj  never  assented  to  those  special  provisions.  Plaintiff  insists 
that  it  is  the  settled  doctrine  of  this  court,  as  announced  in  New 
Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  383; 
R.  R.  Co.  V.  Manufacturing  Co.,  16  Wall.  328 ;  York  Co.  v.  Cen- 
tral R.  R.,  3  Wall.  113,  ana  in  other  cases,  that  a  common  carrier 
cannot  resort  to  implication  or  inference,  founded  on  doubtful  and 
conflicting  evidence,  or  on  the  silence  of  the  shipper  when  receiv- 
ing either  a  bill  of  lading,  or  a  notice  with  special  conditions  an- 
nexed ;  that  the  carrier,  in  order  to  obtain  exemption  from  any  of 
the  duties  imposed  upon  it  by  law,  must  show  an  express  stipnli- 
tion,  in  parol  or  in  writing,  upon  the  part  of  the  shipper,  assenting 
to  such  exemption ;  and  tnat,  in  the  nature  of  things,  Meir  &  Co. 
cannot  be  held  to  have  expressly  stipulated  for  exemptions  to 
which,  the  court  finds,  they  never  assented. 

To  this  it  is  replied  that  Meir  &  Co.  expressly  stipulated  for  bills 
of  lading  to  be  given  them,  had  abundant  opportunity  to  examine 
aU  the  provisions  of  those  subaeqaently  dehvered,  and  did  in  het 
read  some  portion  of  each  one ;  that  their  failure  to  read  all  the 
provisions  was  their  own  fault ;  and,  since  the  bill  of  lading  con- 
tains an  express  notice  that  ^^  in  accepting  this  bill  of  lading,  the 
shipper  or  other  agent  of  the  owner  of  the  property  carriea,  ex- 
pressly accepts  and  a^ees  to  all  its  stipulations,  exceptions,  and 
conditions,",  the  law  will  not  now  permit  Meir  &  Co.  to  plead  their 
own  negligence,  or  to  say  that  its  provisions  were  not  binding  upon 
them. 

Whether  the  one  or  the  other  of  these  positions  is  correct  it  is 
not  necessary  to  determine,  since  there  are  other  controlling  qnes- 
tions,  touching  which  there  is  entire  unanimity  in  the  court,  and 
upon  the  determination  of  which  our  decision  may  rest. 

Waiving,  therefore,  any  expression  of  opinion  as  to  whether,  upon 
the  findings  in  this  case,  the  bills  of  lading  expressed  the  cont/act 
between  Meir  &  Co.  and  the  Despatch  Co.,  or  as  to  whether  the 
railroad  company  can  take  shelter  under  the  special  provisions,  to 
which  reference  has  been  made,  and  assuming,  for  the  purposes  of 
our  decision, — as  plaintiff  in  error  insists  we  must  do, — that  the  de- 
fendant cannot  claim  the  benefit  of  those  provisions,  we  proceed  to 
an  examination  of  other  grounds  upon  which  it  is  sougnt  to  hold 
defendant  liable  for  the  value  of  the  cotton  burned  in  Jersey  Citj- 

The  main  proposition  advanced  upon  this  branch  of  the  case,  bj 
plaintiff's  counsel,  is  that,  in  these  transactions,  the  Erie  and  Pacific 
despatch  was  the  agent  of  the  defendant  and  of  the  other  railroad 
companies  over  whose  lines  the  cotton  was  carried.  If  by  this  is 
meant  that  the  Despatch  was  an  agent  of  the  defendant,  with  gen- 
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eral  authority  to  bind  the  latter  by  contracts  for  transportatioD,  it 
is  sufficient  to  say  that  there  is  no  justification  in  the  findings  lor 
any  Boch  position.    It  nowhere  appears  that  the  Despatch  assumed 
to  have,  or  that  the  defendant  recognized  it  as  having,  any  snch 
unlimited  authority.    The  Despatch  Co.  and  the  defendant  had,  it 
is  tme,  certain  business  relations,  but  those  relations  did  not  neces- 
sarily involve  an  agency  upon  the  part  of  the  former  for  the  latter 
in  the  making  of  contracts  for  transportation.     The  agreement  be- 
tween thoee  companies  only  bound  the  railroad  company  to  ^'  re- 
ceive, load,  and  unload,  dehver  and  way-bill,"  such  freight  as  was 
sent  to  it  by  the  Despatch ;  and  at  the  rates  established,  not  by  the 
latter,  bat  by  the  defendant  and  other  railroad  companies.     The 
Despatch  could  not  itself  make  a  contract,  or  fix  any  rate  for  the 
carnage  of  goods  over  defendant's  road,  except  as  authorized  by 
defendant.     It  is  expressly  so  stated  in  the  special  finding.     So  far 
from  tlie  Despatch  Co.  being  authorized  to  impose  upon  defendant 
obli^tions  for  the  safe  carriage  of  goods  over  the  lines  of  other 
earners,  the  agreement  of  defendant  with  that  company  was,  while 
assuming  all  the  risks  of  common  carriers,  ^^  to  pay  all  damages  to  or 
loss  of  proper^,  while  on  their  line  of  road  or  in  their  possession." 
The  contract  obligation  of  the  defendant  to  receive  and  transport  the 
freight  of  the  Despatch  Co.,  at  the  established  rates,  did  not  impose 
upon  the  former  an  obligation  to  carry  beyond  its  terminus,  or  sub* 
ject  it  to  liability  for  the  negligence  of  other  carriers.     Whether 
the  defendant  should  undertake  £)r  the  safe  transportation,  of  gooda 
beyond  its  own  line  was  not  a  matter  left,  in  any  degree,  for  the 
determination  of  the  Despatch  Co.,  and  was  not  within  any  author- 
ity it  had. 

So  that  the  liability  of  defendant  for  the  safe  carriage  of  the  cot- 
ton, after  its  delivery  to  the  next  succeeding  carrier  on  the  pre- 
scribed route  to  New  York,  must  depend  upon  the  inquiry  whether 
defendant,  in  any  form,  assumed,  or  held  itself  out  to  the  public 
as  assuming,  any  such  responsibility.     The  legal  proposition  in- 
volved in  this  inquiry  was  considered  by  this  court  in  the  case, 
already  referred  to,  of  B.  R.  Co.  v.  Manufacturing  Co.    Speaking 
by  Mr.  Justice  Davis,  we  there  gave  our  sanction  to  the  rule, 
^opted  in  most  of  the  courts  of  this  country,  that  the  carrier,  in 
the  absence  of  a  special  contract,  express  or  implied,  for  the  safe 
tmftportation  of  goods  to  their  known  destination,  is  only  bound 
to  carry  safely  to  the  end  of  its  line,  and  there  deliver  to  the  next 
earner  in  the  route.    This  principle  was  subsequently  recognized 
in  R.  R.  Co.  V.  Pratt,  22  Wall.  129,  although  in  that  case  the  way. 
Ml  or  receipt  of  the  carrier  was  held  to  import  an  undertaking  for 
tbe  safe  carriage  of  the  goods  as  well  over  its  own  line  as  over  the 
lines  of  other  carriers.     W  as  there,  we  then  inquire,  in  the  present 
^*8e,  a  special  contract  or  undertaking  by  the  defendant  to  carry 
Wo^d  Its  route  I    A  careful  consideration  of  the  facts  set  out  in 
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the  finding  eatisfies  us  that  there  was  no  such  contract  or  nndertak- 
ing.  The  defendant  received  the  cotton  without  executing  bills  of 
lading  therefor.  It  had  never  given  bills  of  lading  for  goods  shipped 
by  the  Erie  and  Pacific  Despatch.  Its  custom  was  to  make  a  way- 
bill only  over  its  own  road.  That  course  was  pursued  in  this  case, 
and  de^ndant  only  collected  and  received  pay  for  carrying  to  In- 
dianapolis. It  is  true  the  way-bills,  upon  tneir  face,  indicated  that 
the  cotton  was  consigned  to  C.  G.  Meir  &  Co.,  London.  Bat  that 
circumstance  is  not,  of  itself,  controlling  or  conclusive.  The  refer- 
ence in  the  way-bill  to  the  consignees  was  mere  description  to  show 
the  ultimate  destination  of  the  cotton.  Each  way-bill,  executed  by 
defendant,  purported  to  be  nothing  moi'e  than  a  "  manifest  of 
freight  from  St.  Louis  to  Indianapolis,"  and  fails  to  show  an  under- 
taking by  defendant  to  transport  beyond  the  latter  city. 

Nor,  in  our  judgment,  can  a  special  undertaking  to  carry  beyond 
its  terminus  be  implied,  against  defendant,  from  the  arrangement 
already  referred  to,  between  the  Despatch  Co.  and  sundry  railroad 
companies  whose  lines  terminated  at  New  York,  whereby  the  lat- 
ter, separately,  agreed  to  carry  all  goods  for  the  transportation  of 
which  the  former  should  contract,  at  the  established  tarifE  rates,  or 
at  any  special  rates  furnished  by  the  railroad  companies. 

Such  an  arrangement  did  not  in  our  opinion,  involve  joint  lia- 
bility upon  the  part  of  the  railroad  companies,  or  make  them  part- 
ners either  inter  sese  or  as  to  third  persons.  Each  company  bore 
the  general  expenses  of  its  own  route  and  of  all  transpoii;ation  over 
it.  The  division,  upon  the  basis  merely  of  distance,  of  the  aggre- 
gate pay  for  the  entire  route  covered  by  the  roads  of  these  com- 
Eanies  gave  each  one  no  greater  amount  than,  perhaps,  it  would 
ave  earned  had  the  Despatch  contracted  with  each,  separately, 
for  the  transportation  of  the  cotton.  The  arrangement  in  question 
was  one  simply  of  convenience  both  for  the  shipper  and  carrier. 
Under  it  Meir  &  Co.  were  enabled  to  contract,  at  St.  Louis,  for  a 
through  rate  for  the  transportation  of  the  cotton  by  the  Despatch 
Co.  The  latter,  in  order  to  meet  its  obligations  to  the  owners  of 
the  cotton,  used  the  road  of  defendant,  receiving  from  the  latter 
nothing  more  than  its  way-bill  to  Indianapolis,  which  showed  upon 
its  face  the  proportion  of  the  aggregate  pay  to  which  defendant 
would  be  entitled.  The  defendant  received  compensation  only  for 
transportation  over  its  road,  and  settled  separately  with  the  De- 
spatcn.  It  undertook,  and  was  only  bound,  to  transport  over  its 
own  line  and  deliver  to  the  succeeding  carrier.  That  duty  was  dis- 
charged, and  the  loss  occurred  while  the  cotton  was  held  by  another 
carrier.  The  mere  fact  that  it  joined  with  other  companies  in  es- 
tablishing a  through  rate  from  St.  Louis  to  New  York,  to  be  divided 
between  themselves,  upon  the  basis,  not  of  expenses  incurred,  or 
investment  made,  but  of  distance  simply,  although  competent  as 
evidence,  does  not,  of  itself,  imply  an  undertaking  to  transport  be- 
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Yond  its  line,  or  to  become  bound  for  any  default  or  negligence  of 
other  carrieTS. 

In  vie^v'  of  the  conclneion  thus  indicated,  it  is  unnecessary  to  de- 
termine tlie  rights  of  the  plaintiff  in  error  as  against  the  Despatch, 
or  to  inquire  whether  the  detention  of  the  cotton  in  Jersey  City, 
under  the  circumstances  disclosed  in  the  record,  was  negligence 
upon  the  part  either  of  the  Despatch  or  of  the  Erie  Ey.  Co.,  or  of 
both.  Nor  need  we  inquire  whether  the  destruction  oi  the  cotton, 
by  an  accidental  fire,  was,  in  a  legal  sense,  the  result  of  its  deten- 
tion, in  Jersey  City,  for  an  unreasonable  length  of  time  without 
deli  very  to  the  ocean  steamer.  Those  questions  are  not  material 
upon  the  present  issues. 

Upon  the  whole  case  the  law  is  for  the  defendant,  and  the  judg- 
ment IB  affirmed. 

The  legal  questioDS  inyolved  in  the  abore  case  are  of  great  interest,  but 
are  unfortunately  so  far  obscured  by  the  peculiar  attendant  circumstances 
that  the  case  can  never  have  any  great  value  attached  to  it  as  a  precedent. 
The  aim  of  the  writer  of  this  note  will  be  to  g^ve^a  synopsis  of  the  law  on 
those  subjects  of  which  the  principal  case  treats. 

Where  a  railroad  company  receives  goods  to  transport  to  a  distant  point 
^yond  its  own  line,  there  is  a  great  conflict  of  authority  as  to  the  responsi- 
bility which  it  assumes.    The  English  cases  are  unanimous  to  the  effect  that 
a  liability  is  incurred  for  any  damage  which  may  be  done  on  the  whole  line 
of  transit,  even  beyond  the  limits  of  the  company's  own  road.    Musthamp 
t.  Lancaster  &  Prest.  Junct.  Ry.  Co.,  8  M.  &  W.  421;  Collins  o.  B.  &  E. 
Ry.  Co.,  11  Exch.  790;  Bristol  Ry.  Co.  «.  Collins,  7  H.  L.  Cases,  194;  Coxon 
t.  Gt  Western  R.  R.  Co.,  5  U.  <&  N.  274;  Gt.  West.  R  R.  Co.  «.  Crouch,  8 
H.  &  K.  188.    And  for  this  course  of  decision  good  reasons  are  assigned. 
It  IS  but  fair  that  recourse  should  be  had  to  that  company  with  whom  the 
original  contract  of  transportation  has  been  made  rather  than  that  the  plain- 
tiff should  be  forced  to  seek  his  remedy  against  a  corporation  of  which  he 
knows  nothing,  and  whom  he  may  only  be  enabled  to  sue  by  serving  process 
at  a  great  distance,  and  perhaps  before  a  foreign  tribunal.     But  however 
cogent  this  reasoning  it  has  not  obtained  generally  in  this  country.    The 
^a^t  weight  of  authority  is  to  the  effect  that  the  liability  is  limited  to  dam- 
ages occurring  on  the  line  of  the  company^s  own  road.     Nutting  «.  Connec- 
ticut Railroad,  I  Gray,  502;  Penna.  R  R  v.  Schwarzenber,  45  Penna.  St.  408; 
Van  Saotvoord  v.  St.  John,  6  Hill,  157;  F.  and  M.  Bank  «.  Champlain  Tr. 
Co..  18  Vt.  140;  23  id.  209;  Sprague  v.  Smith,  29  Vt.  426;  Hood  v,  N.  Y. 
&N.  H.  Ry.  Co.,  25  Conn.  1;  Elmore  c.  N.  Ry.  Co.,  23  id.  457;   Bar- 
clay ©.Clyde,  2B.  D.  Smith,  96;  Stratton  v.  N.  Y.  Ry.,  id.  186;  Ellsworth 
«.  Tart,  26  Ala.  786 ;  Quimby  «.  Vanderbilt,  17  N.  J.  806 ;  Fitchburg  «. 
Hanna,  6  Gray,  839;  Burroughs  «.  Norwich,  etc.,  R  R  Co.,  100  Mhss.  26; 
Babcocku.  Lake  Shore,  etc^  R.  R.  Co.,  49  N.  Y.  291 ;  Root  c.  Gt.  Western  R. 
H.  Co.,  45  N.  Y.  524 ;  Reed  v,  U.  S.  Express  Co. ,  48  N.  Y.  462 ;  F.  and  M.  Bank 
«.  Champlain  Trans.  Co.,  16  Vt.  52;  Cutts  v.  Brainerd,  42  Vt.  566;  Condict 
t.  Grand  Trunk  R  R.  Co.,  59  N.  Y.  500;  Converse  c.  Norwich,  etc.,  R  R 
Oo.,  83  Conn.  166;  Darling  d,  Boston,  etc.,  R.  R.  Co.,  11  Allen,  295;  Phil- 
lipa«.  N.  C.  Ry.  Co.,  78  N.  C.  294;  Hood  c.  N.  Y.,  etc.,  R  R  Co.,  22  Conn. 
50S;  R.  R.  Co.  c.  Pratt,  22  Wall.  128;  R  R.  Co.  c.  Mfg.  Co.,  16  Wall.  818; 
Irish  9.  Milwaukee  R.  R  Co.,  19  Minn.  876;  Baltimore  R  R  Co.  v.  Schu- 
macher, 29  Md.  168;  Perkins  «.  Portland  R  R  Co.,  47  Me.  578.     The  Eng- 
lish role  is,  however,  adhered  to  in  Illinois,  Erie  R.  R  Co.  o.  Wilcox,  84  lu. 
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289;  in  Tennessee,  East  Tennessee,  etc.,  By.  Ck>.  «.  Nelson,  1  Coldw.  872; 
in  Iowa,  Mulligan  «.  Illinois  Cent.  R  B.  Co.  v.  Nelson,  86  Iowa,  181;  in 
Florida,  Bennett  i).  Filjaw,  1  Fla.  403;  in  New  Hampshire,  Gray  o.  Jack- 
son, 61  N.  II.  9;  and  in  Georgia,  Cohen  o.  Southern  Express  Co.,  45  Gku 
158.  If,  however,  a  railroad  company  expressly  contracts  to  be  liable 
beyond  its  own  line,  such  contract  will  be  withou*;  doubt  enforced  (Noyea 
V,  B.  &B.  By.  Co.,  1  Williams,  110),  and  is  no^  deemed  ultra  vires.  Green^a 
Brice's  Ultra  Vires,  App,  III.,  p.  673;  Bedfield  on  Carriers,  §§  190,  197. 
Such  a  contract  may  likewise  be  implied  from  a  variety  of  circumstances. 

1.  From  the  naming  of  the  destination  in  the  bill  of  lading.  Cutts  «. 
Braiaerd,  42  Yt.  660;  Toledo,  etc.,  R  R  Co.  v.  Merriman,  62  III.  123  v 
Schroeder  o.  Hudson  Biver  B.  R  Co.,  5  Duer,  55.  Though  this  of  course  is 
liable  to  be  rebutted  by  other  circumstances  or  stipulations  in  the  bill.  East 
Tenn.  B.  B.  Co.  o.  Montgomery,  44  Ga.  278;  St.  John  o.  Express  Co.,  1 
Woods,  612;  American  Ex.  Co.  d.  Second  Nat.  Bk.  69  Pa.  St.  894;  Pender- 
gast  V,  Adams  Express  Co.,  101  Mass.  120;  Witbeck  v.  Holland,  55  Barb. 
44:i;  Coates  v.  U.  S.  Exp.  Co.,  45  Mo.  238;  Beed  o.  U.  S.  Exp.  Co.,  48  N.  T. 
462;  Oakey  o.  Gordon,  7  La.  Ann.  235;  Penna.  B.  B.  Co.  o.  Schaarzenbergcr, 
45  Pa.  St.  208;  CoUender  «.  Dinsmore,  65  N.  Y.  200;  Converse  «.  Norwich, 
etc.,  B.  R  Co.,  83  Conn.  166. 

2.  From  the  receipt  of  the  entire  freight,  unless  there  be  a  stipulation 
limiting  the  liability.  Beed  o.  Saratoga,  etc..  By.  Co.,  19  Wend.  534;  St. 
John  «.  Express  Co.,  1  Woods,  612;  B&rg  v.  Narragansett  Steamship  Co.,  5 
Daly,  894;  Candee  «.  Pa.  R  R  Co.,  21  Wise.  682;  R  R  Co. «.  Androscog- 
gin Mills,  22  Wall.  594. 

8.  From  various  expressions  or  phrases,  more  or  less  definite,  contained  is 
the  bill  of  lading  or  verbally  agreed  on  between  the  parties.  Bobinson  «. 
Merchants^  Despatch  Co.,  45  Iowa,  470;  Boot  v,  Gt.  West.  R  R  Co.,  45  N. 
Y.  624;-  B.  R  Co.  v,  Pratt,  22  Wall.  123;  Hill  Mfg.  Co.  «.  B.,  etc,  By.  Co., 
104  Mass.  122;  Quimby  «.  Vanderbilt,  17  N.  Y.  806. 

And  see  as  to  the  effect  of  contracts  made  with  express  companies  or  with 
other  railroad  companies.  Schulter  o.  Adams  Express  Co.,  6  Cent.  L.  1. 175 ; 
Wilson  0.  Chesapeake,  etc.,  R  R  Co.,  21  Griatt.  654;  Carter  «.  Peck,  4 
Sneed,  203;  Ellsworth  v.  Yartt,  26  Ala.  738;  Briggs  v.  Vanderbilt,  19  Barb. 
222;  Gasso.  N.  Y.,  etc.,  Co.,  99  Mass.  220;  Cobbo.  Allot.  14  Pick.  289. 

The  power  of  a  common  carrier  to  stipulate  for  exemption  from  liability  in 
case  of  dama^^e  to  goods  in  course  of  transportation  by  him  was  formerly 
much  doubted.  In  England  the  courts  were  at  first  unwilling  to  allow  hint 
such  a  privilege  on  grounds  of  public  policy.  In  course  of  time,  however, 
the  rigor  of  the  ancient  law  became  relaxed,  and  the  legality  of  such  contracts 
is  now  settled  beyond  the  possibility  of  a  doubt.  Nicholson  «.  Willard,  5 
East.  507;  Covington  v.  Willan,  Gow.  115;  Clay  o.  Willan,  1  Henry  Bl.  198; 
Clarke  o.  Gray,  6  East.  564 ;  Biley  o.  Home,  5  Bing.  217 ;  Leeson  o.  Holt,  1 
Stark.  186;  Lowe  «.  Booth,  18  Price,  829;  Carr  e.  Lancashire  By.  Co.,  7 
Exch.  707.  There  have  been  many  regrets  expressed  at  the  abandonment  of 
the  ancient  rule,  but  the  law  as  settled  in  the  above  mentioned  cases  haa 
been  recognized  as  sound  by  numerous  recent  authorities.  Macauley  «. 
Fumess  By.  Co.,  27  L.  T.  (N.  S.)  485;  Taubman  e.  Pacific  Steam  Nav.  Co., 
26  L.  T.  (N.  S.)  704;  Gt.  Western  B.  B.  «.  Glenistor,  29  L.  T.  (N.  8.)  422. 

In  the  United  States  it  is  generally  held  that  the  carrier  may  by  special 
contract  limit  his  responsibility  as  insurer.  The  following  are  the  leading 
authorities:  B.  R  Co.  v,  Lockwood,  17  Wall.  857;  B.  B.  Co.  «.  Pratt,  2S 
Wall.  128;  Grey  v.  Mobile  Trade  Co..  65  Ala.  887;  Merchants'  Dispatch  Co. 
«.  Comforth,  8  Col.  280;  Welch  «.  Boston,  etc.,  B.  B.  Co.,  41  Conn.  883; 
Flinn  o.  Phila.,  etc.,  B.  B.  Co.,  1  Houst.  469;  Southern  Express  Co.  «.  Newby, 
86  Ga.  685;  Bl.  Cent.  R  B.  Co. «.  Frankenberg,  64  BL  88;  St.  Louis,  etc, 
B.  R  Co.  0.  Smock,  49  Ind.  802;  St.  Louis,  etc.,  R  R  Co.  «.  Piper,  IS 


ST.  LOUIS  INS.  CO.  V.  ST.  LOUIS,  VANDALIA,  ETC.  B.  B.  00.  278 

EansaB,  505;  Adams  Exp.  Co.  e.  Guthrie,  9  Bush.  78;  Boberto  e.  Biley,  15 
La.  Ann.  118;  Willifl  «.  Grand  Trunk  B.  R  Co.,  62  Me.  488;  McCoy  o.  Erie 
Tnns.  Co.,  42Ind.  498;  School  Dint. «.  Boston,  etc.,  R.  R  Co.,  100  Mass.  505; 
Gordon  «.  Ward,  16  Mich.  860;  Christenson  v.  Am.  Express  Co.,  15  Minn. 
270;  MobUe,  etc..  By.  Co.  «.  Werner.  49  Miss.  735;  E^etchum  e.  Amierican 
Express  Co.,  52  Mo.  890;  Moses  «.  Boston,  etc.,  B.  R  Co.,  24  N.  H.  71; 
Kenney  «.  Cent.  B.  R  Co.,  82  N.  J.  Law,  407 ;  Westcott  d.  Fargo,  61  N.  Y. 
542;  Smith  «.  N.  C.  R  R  Co.,  64  K.  C.  285;  Union  Express  Co.  v.  Graham, 
26  Ohio  St.  206;  Famham  s.  Camden,  eta,  R  B.  Co.,  55  Pa.  St.  58;  Levy 
f.  8.  Express  Co.,  4  S.  C.  284;  dwell  v.  Adams  Ex.  Co.,  1  Cent.  L.  J.  186; 
M&nn  «.  Bercbard,  40  Yt.  826;  Yirginia,  etc.  By.  Co.  s.  Sayers,  26  Gratt. 
328;  Bait  &  Ohio  R  R  Co.  s.  Skeels,  8  West  Ya.  556.     But  it  is  also 
tlmost  universally  held  that  this  must  be  by  expnas  agreement  of  the  parties. 
Beace  a  mere  notice  either  posted  up  or  endorsed  on  the  bill  of  lading  has 
been  held  insufficient  to  relieve  the  carrier  from  responsibility,  unless  proved 
to  be  expressly  assented  to.   Bailroad  Co.  v.  Mfg.  Co.,  16  Wall.  818;  Pecks  e. 
Weeks,  84  Conn.145;  Western  Trans.  Co.  e.  Kewhall,  24111.  466;  Indianapolis. 
etc.,  R.  R  Co.  9.  Cox,  20  Ind.  860;  Louisville,  etc.,  B.  B.  Co.  o.  Hedges,  0 
Bosh.  645;  Buckland  «.  Adams  Express  Co.,  97  Mass.  124;  Gt.  Western  B. 
R.  Co.  «.  Hawkins,  18  Mich.  427;  Levering  «.  Union  Trans.  Co.,  42  Mo.  88; 
Moses*.  Boston,  etc.,  By.  Co.,  24  N.  H.  71;  Bawson  e.  Penna.  B.  B.  Co.,  48 
IS.Y.  212;  Gaines  v.  Union  Trans.  Co.,  28  Ohio  St.  418;  Camden,  etc..  By. 
Co. «.  Bsldauf,  16  Pa.  St.  67;  Walker  v.  Skipwith  MeigSj  502;  and  in  no 
case  is  it  competent  for  the  carrier  to  stipulate  for  an  exemption  from  liability 
loT  tbe  negligent  acts  of  his  agents  or  servants.     To  allow  such  a  contract 
would  clesrly  be  opposed  to  w^  established  principles  of  public  policy.    R 
H.  Co.  f.  Pratt,  22  Wall.  128;  Earnest  e.  Express  Co.,  1  Woods,  128;  Hooper 
«.  WcUa,  27  Cal.  11;  West.  Union  Tel.  Co.  «.  Graham,  1  Col.  280;  Berry  v. 
Cooper,  88  Ga.  548;  Adams  Express  Co.  o.  Stettaners,  61  Bl.  184;  Leaven- 
worth R.  R  Co.  9.  Mans,  16  Kansas,  888;  Higgins  o.  K.  O.,  etc.,  B.  B.  Co., 
%  La.  Ann.  188;  Little  v.  Boston,  etc.,  R  R  Co.,  66  Me.  280;  School  Dis- 
trict 9.  Boston,  etc.,  R  R  Co.,  102  Mass.  552;  Southern  Express  Co.  v. 
HunnicQtt,  54  Miss.  566;  Lupe  v.  AtUintic,  etc.,  B.  R  Co.,  8  Mo.  App.  77; 
leTering  «.  Union  Trans.,  etc,  Co.,  42  Mo.  88;  Lee  «.  Baleigh,  etc.,  R  R 
Co.,  72 K.  C.  286 ;  Adams  Express  Co.  «.  Sharpless,  77  Pa.  St.  516 ;  Swindler  e. 
HiUiud^  2Bich.  (S.  C),  216;  Virginia,  etc.,  B.  R  Co.  o.  Sayers,  26  Grstt.  828. 
In  New  York,  indeed,  the  contrary  is  the  law  and  carriers  may  there  by 
^pi'WB  contract  limit  their  liability  even  for  negligence.    Nicholas  «.  N.  Y. 
^tnlR.  R  Co.,  4  Hun.  827;  Nelson  e.  Hudson  Biver  R  R  Co.,  48  N.  Y. 
^<^  But  it  is  difficult  to  see  on  what  ground  such  a  rule  rests. 

Where  goods  are  to  be  trannwrted  over  a  number  of  connecting  lines,  a 
contract  entered  into  by  the  earner  receiving  the  goods  stipulating  for  exemp- 
tion from  liability  in  general  terms  will  enure  to  the  benefit  of  all  the  various 
^^^vn  over  whose  roads  tbe  goods  may  be  carried.    U.  S.  Express  Co.  e. 
^*^  61  Md.  127;  Levy  e.  Southern  Express  Co.,  4  S.  C.  284;  Maghee  e. 
^V  etc,  R  R.  Co.,  45  N.  Y.  514;  Manhattan  Oil  Co.  v.  Camden,  etc., 
^  R.Co.,fi4  N.  Y.  197;  Lamb  c.  Camden,  etc.,  B.  B.  Co.,  2  Daly,  454;  S.  C. 
2  ^'  ^'  871 ;  Hall  s.  N.  E.  R  R  Co.,  L.  B.,  10  Q.  B.  487.    Unless,  indeed, 
the  contract  expressly  stipulates  that  the  immunity  shall  extend  only  to  the 
^^;le  Qompany  entering  into  it.    Bancroft  s.  Mchto'.  DisjMtch  Trans.  Co.,  47 
^^^  863;  Babcock  e.  L^e  Shore,  etc.,  R  B.  Co.,  49  N.  Y.  491 ;  Martin  «. 
^  Bzpreis  Co.,  19  Wise.  886;  Camden,  etc,  R  R  Co.  e.  Forsyth,  61  Pa. 
^•»;  Hcbte\  Dispatch  Trans.  Co.  «.  Bolles,  80  111.  478;  B.  R  Co.  e.  Pratt^ 
22^  ill.  128;  iQtna  Ins.  Co.  c.  Wheeler,  49  N.  Y.  616. 
.  On  the  question  of  the  liability  of  a  railroad  company  for  the  loss  of  goods 
^QiDsitQ  by  fire  occurring  during  a  detention.    Cf.  Sherman,  Hall  m  Co. 
«.  ftm,  a  R  Co.,  8  Weekly  Notes  of  Cases  (Phila.),  268. 
8  A.  &  E  R  Cas.— 18 
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Bhsbman,  Hall  &  Oa 

V. 

Penksylyania  B.  B.  Co. 

(^dSoouM  Oate^  U,  8.  O.  O.    BmiMyhankt.) 

Plaintiflh  shipped  goods  from  Chicago  to  Philadelphia  by  nil,  and  took  t 
bill  of  lading  from  the  company  defendant  exempting  the  defendant, 
inter  alia,  from  liability  for  'Moss  or  damage  on  any  article  or  property 
whatever  by  fire  or  other  casualty  while  in  transit  or  while  in  aepoti  or 
places  of  toinsshipmenf    The  goods,  owing  to  a  general  atnke  of 
defendant's  employees,  were  stopped  en  route  outside  of,  but  near,  the 
company's  depot  at  Pittsburgh,  an  intermediate  point.    During  this 
detention  the  defendant's  property,  including  these  goods,  was  threat- 
ened by  a  mob,  and  finding  it  impossible  to  maintain  their  property  in 
security  they  called  upon  tne  proper  county  and  State  authorities  for 
their  aid,  which  having  proved  ineffectual,  the  goods  were  burnt  up  bj 
the  mob.     The  detention  lasted  three  days,  during  which  the  defendsnts 
were  forcibly  dispossessed  of  their  property,  including  the  plaintiff<!\ 
by  the  superior  force  of  the  mob.     Tnuns  continued  to  arrive  duriog  the 
time,  which  were  stopped  at  Pittsburgh  by  the  mob.    At  the  time  the 
mob  obtained  possession,  a  train  of  petroleum  cars  was  standing  braked 
at  some  distance  from  the  plaintiflb'  property,  and  at  or  before  the  fire^ 
these  cars  were  moved  to  those  which  coDtained  the  plainti^*  propertj. 
and  all  were  burnt  up  together.    In  a  suit  to  recover  the  value  of  the 
goods: 

Mddf  That  the  defendants  were  not  liable,  as  the  facts  disclosed  no  Dili- 
gence on  their  part  that  had  contributed  to  or  caused  the  loss.  The  los 
of  the  goods  occurred  while  they  were  in  transit,  and  was  caused  by  iie 
within  the  meaning  of  the  exception  in  the  bill  of  lading,  protecting  the 
defendants. 

It  is  the  duty  of  common  carriers  to  convey  the  goods  shipped  to  ^e  point  of 
delivery  without  unavoidable  delay,  and  apart  from  the  conditions  in 
the  bill  of  lading,  they  are  liable  for  loss  from  any  cause,  save  the  act  of 
God  or  a  public  enemy.  The  defendants  continued  subject  to  all  the 
liabilities  of  common  carriers,  except  for  losses  happening  from  csases 
named  in  the  exception,  in  which  there  had  been  no  negligence  of  defend- 
ant's servants,  while  in  the  dischar^  of  their  duty.  The  defendant,  as  a 
common  carrier,  is  liable  for  any  interruption  to  the  transit,  caused  by 
the  refusal  of  its  servants  to  perform  their  duty,  which  occasioned  loss  to 
the  plaintifEs. 

The  loss  here  was  not  caused  by  the  strike  of  the  defendant's  employees,  nor 
was  there  auy  permissive  allowance  by  the  defendant  that  the  plaintife* 
goods  should  be  stopped  in  transit.  The  defendant's  default  was  merely 
technical,  and  did  not  cause,  or  contribute  to  the  loss.  The  defendant, 
imder  the  condition  in  the  bill  of  lading,  was  exempt  from  liability  for 
loss  by  fire  while  the  g^ods  were  in  transit,  unless  occasioDed  by  its 
default,  and  its  inability  to  resist  the  superior  force  of  a  mob;  and  the 
consequent  involuntary  relinquishment  of  possession  of  the  goods  and  the 
forced  detention  of  them  by  the  mob  was  not  such  default;  nor  is  there 
any  evidence  of  defendant's  default  in  permittine  the  arrival  of  freight 
trains  at  Pittsburgh  on  three  consecutive  days,  during  which  the  mob 
took  and  retained  possession  of  the  defendant's  property,  or  in  their  les^- 
ing  under  the  circumstances  a  large  number  of  cars  loaded  with  petroleum 
in  their  yard  near  the  plaintiffs'  property.    The  transit  of  the  plsintifb' 
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goods  continued  in  law,  so  as  to  protect  the  defendant,  under  the  excep- 
tion in  the  bill  of  lading,  during  the  whole  period  of  the  continuation  of 
its  dn^  as  a  carrier  to  protect  the  ffoods.  The  goods  not  having  reached 
their  destinationy  were,  therefore,  legally  in  transit,  until  they  were  de- 
stroyed. 

Assumpsit,  by  Sherman,  Hall  &  Co.,  against  the  Pennsylvania 
K.  K.  Co.  to  recover  the  valae  of  fifty-three  sacks  of  wool« 

A  stipulation  was  filed  by  counsel  waiving  a  jnrv  trial  and  refer- 
ring all  facts  to  the  Circuit  Judge  under  §  649  oi  the  U.  S.  Kev. 
Stat.,  p.  117,  and  requesting  the  Court  to  pass  upon,  and  find 
speciaUy  the  facts  alleged  in  the  pK)int8  submitted.  The  facts  as 
found  by  the  Circuit  tfudge  who  tried  the  case  were  as  follows : — 
{!)  Tne  value  of  the  goods  in  controversy  was,  on  the  22d  day 
of  July,  1877,  at  the  point  of  shipment,  $18,060.38,  and  at  the 
point  of  destination,  $20,972,97. 

(2)  The  said  ^oods  had,  in  course  of  transit  from  their  place  of 
shipment  to  their  respective  destinations,  reached  the  city  of  Pitts- 
burgh at  least  twenty-four  hours  before  the  fire  occurred  in  said 
city,  on  July  21  and  22,  1877,  and  were  then  in  defendant's  cus- 
tody in  the  cars  in  which  they  had  been  shipped,  and  the  said  cars 
and  the  said  goods  were  burned  in  said  fire. 

(3)  The  defendant,  about  July  19,  1877,  found  itself  unable  to 
maintain,  against  the  force  of  a  mob,  entire  possession  and  control 
of  its  own  property,  and  the  property  in  its  custody,  including  that 
of  the  plamtiS,  and  to  operate  its  road.     It  then  called  upon  the 
proper  authorities,  including  the  Sheriff  of  Allegheny  County,  for 
sssigtance  and  protection ;  a  requisition  was  made  by  said  sheriff 
npon  the  Governor  for  the  assistance  of  the  military  power  of  the 
Commonwealth.     In  pursuance  of  such  requisition,  troops  were 
ordered  by  the  Governor  to  aid  said  sh'eiiff  in  retaking  and  rede- 
liTering  to  the  defendant  entire  possession  and  control  oi  such  prop- 
erty, and  to  enable  it  to  operate  its  road ;  and  in  endeavoring  so 
to  do,  said  troops,  on  July  21,  1877,  came  into  conflict  with  said 
mob  and  failed  to  dispossess  the  same,  and  immediately  after  said 
conflict  and  failure  the  property  in  question  was  destroyed  by  fire 
commmiicated  by  said  mob. 

(4)  The  goods  in  question  were  "received  by  the  defendant  on 
bills  of  lading  of  the  form  of  the  annexed  receipt,  being  one  of 
what  is  usually  known  as  the  ^  Bed  Star  Union  Line  fast  freight ' 
receipts,  with  aU  and  singular  the  conditions  therein  contained." 
This  bill  of  lading  is  numbered  No.  2856,  and  is  thus  identified  and 
exhibited  as  part  of  the  finding  in  this  case. 

[This  was  a  railroad  bill  of  lading  in  the  usual  form,  and  it  con- 
tained a  stipulation  exempting  the  defendants  from  liability  for 
^*lo68  or  damage  on  any  article  whatever  by  fire  or  other  casualty 
while  in  transit,  or  while  in  depots  or  places  of  transshipment."] 

The  foregoing  facts  are  found  in  pursuance  of  the  written  admis- 
sion of  the  parties  filed  in  the  case. 
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It  ia  further  found : — 

(5)  If  the  transit  of  the  goods  in  question  had  not  been  inter- 
rupted at  Pittsburgh,  and  luid  been  continued  in  regular  oourge^ 
the  train  containing  them  would  have  been  at  a  considerable  dis- 
tance from  Pittsburgh  eastward  before  the  time  of  the  occoir^ice 
of  the  fire. 

(6)  When  the  train  containing  said  goods  reached  the  depot  of 
the  defendant  in  Pittsburgh  on  July  19th,  the  hands  who  had  con- 
ducted it  there  left  it,  ana  a  '^  strike  of  all  the  regular  tndn  hands 
of  the  defendant  occurred  on  that  day,  in  consequence  of  a  refusal 
by  the  defendant  to  accede  to  their  demand  for  an  increase  of 
wages. 

(y)  On  the  19th  of  July  there  were  standing  on  the  tracks  in  the 
depot  yard  at  Pittsburgh  a  number  of  cars  laden  with  petroleum, 
about  one  hundred  and  fifty  yards  distant  from  the  cars  which  con- 
tained the  plaintifiEs'  goods.  TLey  were  in  the  same  relative  posi- 
tion on  the  day  when  the  fire  occurred.  The  oil  care  were  kept  in 
place  by  ordinary  brakes.  The  srade  of  the  road  was  descending 
towards  the  freight  cars,  so  that  the  oil  care  would  run  towards  the 
former  by  their  own  gravity.  At  or  before  the  occurrence  of  the 
fire  the  oil  care  were  caused  to  move  down  the  grade  until  they 
came  in  contact  with  the  freight  cars,  and  they  were  all  bum^ 
up  together. 

(S)  On  the  19th,  20th,  and  21st  of  July  freight  trains  continued 
to  oe  brought  into  the  depot  yard  of  the  defendant  at  Pittsburgh, 
both  from  the  east  and  west,  in  the  regular  couree  of  transit,  and 
were  there  stopped,  so  that  there  was  an  unusual  accumulation  of 
trains  at  that  point. 

John  Fallon,  for  the  plaintifis. 

MacYeagh  and  Chapman  Biddle,  contra. 

The  Court. — This  suit  was  brought  to  recover  from  the  defend- 
ant the  value  of  certain  wool,  delivered  to  it  at  Chicago  for  trans- 
portation to  Philadelphia.  A  jury  having  been  waived,  the  case 
was  tried  by  the  Court  upon  the  evidence  submitted  by  the  parties. 
The  following  facts  are  found  as  established  by  the  evidence; 
[The  Court  here  stated  the  facts  set  forth  in  the  K>regoing  part  of 
this  report.] 


tiff's  goods  from  the  several  points  of  shipment 
delphia,  the  point  of  delivery  of  all,  without  any  unusual  or  avoid- 
able delay ;  and  apart  from  the  special  conditions  in  the  bill  of  lad- 
ing, defendant  is  liable  for  loss  from  any  cause  save  the  acts  of 
God  or  a  public  enemy.    Answer.    This  proposition  is  affirmed. 

(2)  That  defendant  did  not  cease  to  be  a  common  carrier  bj 
reason  of  the  conditions  in  the  bill  of  lading,  but  continued  sab- 
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.jeet  to  all  liabilitieB  of  oommon  carriers,  except  for  loflaes  happen- 
ing for  cauaea  enumerated  in  said  oondltiong,  withont  default  or 
ne^ligenoe  on  the  part  of  defendant's  servants  or  employees,  while 
defendant  was  actually  discharging  its  duty  of  carrymg  the  goods 
from  the  point  of  shipment,  in  the  usu^  and  proper  manner. 
Answer.    This  proposition  is  also  affirmed. 

(3)  That  the  interruption  of  the  transit  by  reason  of  the  refusal 

of  the  servants  of  defendant,  in  charge  ot  its  freight  trains,  on 

which  plaintiff's  goods  were  being  carried,  to  perform  their  duty 

was  a  d(ef ault  on  part  of  defendant.    Answer.    As  it  was  the  duty 

of  the  defendant,  as  a  common  carrier,  to  transport  the  goods  of 

the  plaintijS  to  their  point  of  destination  without  unreasonable 

delay,  any  injurious  interruption  of  such  transportation,  by  the 

refusal  of  the  defendant's  servants  to  perform  their  duty,  would  be 

a  breach  of  duty  imputable  to  it ;  and  for  any  loss  to  the  plaintifi, 

caused  by  such  delay,  the  defendant  would  be  liable  in  damages. 

(3D  That  the  strike,  and  refusal  to  perform  duty  on  the  part  of 
the  men,  does  not  justify  or  excuse  the  interruption  of  the  transit 
of  plaintiff's  goods ;  ana  that  defendant's  election  not  to  pay  the 
ten  per  cent  additional  wages  demanded,  and  in  lieu  thereof  to 
allow  the  goods  to  remain  at  Pittsburgh,  wholly  or  partly  in  the 
control  of  persons  who  prevented  defendant  from  ^^  operating  its 
road "  and  performing  its  contract  as  a  common  carrier,  makes 
defendant  liable  for  aU  the  consequences,  including  the  destruction 
and  loss  of  said  goods,  during  the  period  that  the  transit  was  thus 
interrupted  and  the  plaintiffs  property  thus  wrongfully  controlled, 
without  proof  of  any  other  negligence  or  misconduct  on  the  part 
of  defendant.    Answer.    I  decline  to  affirm  this  proposition.    The 
evidence  does  not  show  that  the  loss  complained  of  was  caused  by 
the  "strike,"  nor  that  any  permissive  allowance  of  the  retention  of 
the  goods  at  Pittsburgh  can  be  imputed  to  the  defendant.    On  the 
contrary,  it  is  admitted  by  the  plaintiff  that  the  defendant  was 
coerced  by  the  superior  power  of  a  lawless  mob,  which  usurped 
control  of  the  train  cortaining  the  plaintifPs  goods,  and  prevented 
the  defendant  from  operating  its  road ;  that  the  defendant  took 
prompt  steps  to  meet  the  emergency  by  an  appeal  to  the  civil 
authorities  for  protection  and  assistance ;  that  these  authorities,  with 
the  military  force  summoned  by  them,  were  repelled ;  and  that  the 
train  with  these  goods  was  thereupon  destroyed  by  an  incendiary 
fire.    While  these  circumstances  would  not  protect  the  defendant 
against  a  failure  to  fulfil  its  obligation  as  a  common  carrier,  yet  I 
cannot  say  that  an  involuntair  technical  default  warrants  an  impu- 
tation of  negligence  to  the  defendant  touching  a  cause  of  loss  which 
is  expressly  excepted  from  its  liability. 

(4)  That  allowing  or  suffering  others  than  their  own  employees  to 
take  from  defendant  the  possession  or  control,  whether  in  wnole  or 
in  part,  of  plaintiS's  goods,  and  to  use  that  control,  not  for  the 
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pnrpoBe  of  farthering  or  continnlng  the  transit,  but  for  the  purpose 
of  suspending  and  preventing  it,  was  a  default  on  the  part  of  defeod- 
ant.  Answer.  The  defendant  was  deprived  of  the  control  of 
the  train  containing  the  plalntifPs  goods,  and  was  prevented  from 
continuing  their  transit  by  a  force  it  was  unable  to  resist.  It  can- 
not be  held  responsible  for  the  purpose  of  the  mob,  although  the 
act  of  the  mob  in  intercepting  the  transportation  of  the  goods  migbt 
subject  the  defendant  to  compensation  to  the  plaintifi  for  any  los 
sustained  bv  him  by  reason  of  such  interrapted  transit  of  his  goods. 
I  decline,  tnerefore,  to  affirm  this  proposition. 

(5\  That,  however  proper  it  may  have  been  for  defendant  to  call 
on  tue  public  authorities  for  protection  and  assistance,  '^  in  retaking 
and  redelivering  to  defendant  the  entire"  "  possession  and  control 
of  said  property,"  such  act  of  propriety  in  no  way  justifies  the  pre- 
vious default  in  suffering  the  possession  and  control  thereof  to  pas 
out  of  their  hands.  Answer.  This  proposition  is  affirmed,  with 
the  qualification  that  I  do  not  say  that  the  defendant  was  in  de- 
fault, otherwise  than  as,  and  for  the  reason,  stated  in  the  answer  to 
proposition  3^. 

(6)  That  the  various  risks  enumerated  in  said  conditions,  which 
are  assumed  by  plainti£P  in  relief  of  defendant's  general  liability, 
and  more  especially  the  iisk  **  of  fire  while  in  transit,"  are  limited 
to  losses  occurring  while  the  defendant  is  engaged  in  carrying  the 

goods,  in  the  proper  discharge  of  its  duties  under  its  contract,  and 
0  not  include  loss  by  fire,  occurring  while  the  transit  is  suspended, 
and  the  goods  in  question  have  been  suffered  by  defendant  to  paaa 
into  the  possession  and  control  of  persons  acting  adversely  to  the 
duties  defendant  assumed   to  discharge.    Answer.     I  decline  t<y 
affirm  this  proposition.     The  exception  in  the  bill  of  lading  is,  that 
tiie  carrier  shafi  not  be  liable  "for  loss  or  damage  on  any  article  ot 
property  whatever,  by  fire  or  other  casualty,  while  in  transit,  or 
while  in  depots  or  places  of  transshipment."     The  engagement  of 
the  carrier  is  to  assume  the  custody  of  the  property  entrusted  to 
him  at  the  point  of  shipment,  and  to  deliver  it  at  the  place  of  d^ti* 
nation,  and  the  obvious  intent,  as  well,  I  think,  as  the  clear  import, 
of  the  exception  is  to  protect  him  against  the  consequences  of  fip 
during  the  continuance  of  his  duty  as  a  carrier.     His  qualified  lia- 
bility is  coextensive  with  this  duty,  and  he  forfeits  its  protection 
onlv  by  some  fault  of  his  own,  in  connection  with  the  casualty  to 
which  the  exception  refers.    Jfor  can  I  regard  it  as  within  the 
reason  of  the  exception  to  hold,  that  it  is  eliminated  from  the  con- 
tract when  the  property  in  the  carrier's  charge  is  wrested  from  him 
by  a  hostile  force,  which  he  is  unable  to  resist,  and  it  is  consnined 
in  an  incendiarv  fire,  although  his  exclusion  from  the  poBsession 
and  control  of  it  may  last  for  two  days  before  it  is  thus  aestroyei 
Cl)  That  it  was  ^oss  default  and  negligence  on  the  part  of 
deiendant  to  allow  &eight  ti'ains  to  come  into  Pittsbuigh  on  tho 
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19tli,  SOth,  and  2l8t  of  July,  tinder  the  cirenmstances  in  the  7th 
clause  of  the  facts,  which  the  Cotirt  is  requested  by  plaintiff  to  find, 
mentioned.    Answer.    I  decline  to  afSrm  this  proposition. 

(8)  That  it  was  gross  default  and  negligence  to  allow  cars  loaded 
with  petrolenm  to  continue  to  stand  on  the  track,  under  all  the 
eircamstances  and  manner,  and  for  the  period  of  time  in  the  8th 
clauBe  of  said  facts  mentioned.    Answer.    I  decline  to  affirm  this 
proposition,  for  the  reasons  that  the  petroleum  cars  were  presum- 
ably in  the  usual  and  proper  place  for  them  in  the  depot  yard ;  that 
they  were  at  a  safe  distance  rrom  the  cars  containing  the  plaintiff's 
gooa%  and  were  there  secured  by  mechanical  appliances  usually  em- 
ployed for  that  purpose,  that  tney  might  lawtully  be  kept  tnere, 
and  that  their  removal  into  contact  with  the  otner  cars  was  the 
act  of  the  incendiary  mob  which  had,  for  two  days  before,  main- 
tained a  forcible  mastery  of  the  situation. 

(9^  That  defendant  is  responsible  for  the  misconduct  and  default 
of  tne  persons  whom  it  suffered  to  take  control  and  possession, 
wholly  or  jointly  with  itself,  of  plaintiff's  property,  and  to  con- 
tinue in  evLch  control  for  the  space  of  two  or  three  days,  during  the 
period  of  time  while  that  control  and  possession  contmued,  ana  for 
aU  loss  resulting  from  such  miscouduct.  Answer.  I  decline  to 
afSrm  this  proposition. 

(10)  On  the  facts  and  law  aforesaid,  plaintiff  prays  the  Court  to 
enter  judgment  for  $20,973.97,  and  interest  from  July  22d,  1877, 
to  the  day  judmient  is  rendered. 

Upon  the  whole  case  I  am  of  the  opinion,  and  so  find,  that  the 
loss  complained  of  was  caused  by  fire  while  the  plaintiff's  goods 
'were  in  transit  by  the  defendant  within  the  meaning  of  the  excep- 
tion in  the  bill  of  lading ;  that  the  defendant  is  not  shown  to  have 
been  guilty  of  any  negligence  by  which  the  efficiency  of  the  except 
tion  is  in  any  wise  impaired ;  and  hence  that  the  plaintiff  is  not 
entitled  to  recover. 
Judgment  will,  therefore,  be  entered  in  favor  of  defendant. 
Opinion  by  MoEjennan.  Cir.  J. 

The  similar  case  of  Westheimer  v,  Penna.  B.  B.  Co.  was  decided 
ia  January,  1880,  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  JMstrict  of  New  York,  on  a  motion  for  a  new  triaL  The 
&ct8  are  stated  in  the  opinion  of  the  Court 

A.  L  Sanger,  for  the  plaintiff. 

Bobinson  and  Scribner,  contra. 

Thb  Ooubt. — On  or  about  July  17, 1877,  the  defendant  received 
fe>in  plaintife,  at  the  city  of  New  York,  for  transportation  to 
Pittsburgh,  Penna.,  goods  of  the  value  of  $1710.  At  the  time  of 
i^iving  the  goods  the  defendant  delivered  to  plaintiffs  a  bill  of 
^wling,  whereby  it  agreed  to  transport  the  goods,  subject  to  several 
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oonditioDB,  among  which  was  one,  that  the  companj  should  not  be 
reBponsible  for  loss  or  damage  bj  fire,  unless  it  conld  be  sbovn 
that  snch  damage  or  loss  oocorred  through  the  negligence  or  default 
of  the  agents  ox  the  company. 

On  the  17th  of  July,  the  car  containing  the  goods  was  dispatched 
bv  defendant  from  Jersey  City  for  Pittsbuigh,  reaching  Pittsborgh 
about  one  o'clock  a.m.,  July  20,  at  which  time  a  mob  tookposfiessioii 
of  the  defendant's  property,  including  the  car  in  question,  and  held 
possession  until  July  22d.  when  troops,  ordered  oy  the  Governor 
of  the  State  to  aid  the  sneriff  in  retalang  the  property,  came  in 
conflict  with  the  mob,  failed  to  dispossess  the  mob,  and  the  mob 
fired  the  property,  and  thereby  destroyed  it. 

The  delivery  of  the  bill  of  lading  by  the  defendant,  and  its 
acceptance  by  Uie  plaintiff  at  the  time  of  the  deliyery  of  the  goods^ 
must  be  deemed  to  constitute  a  contract  between  the  parties,  with 
the  conditions  contained  in  the  bill  of  lading.     (York  Company  tr. 
Central  R.  R  Co.,  8  Wallace,  107  ;  Bank  of  Kentucky  v.  Adams' 
Express  Company,  93  TJ.  S.  174 ;  Grace  v.  Adams,  100  Masa 
505 ;  McMillan  v.  Michigan  Southern  and  N.  J.  B.  B.  Ca,  16 
Michigan,  79 ;  Hopkins  v.  Westcott,  6  Blatch.  64 ;  Kirkland  v. 
Dinsmore,  62  N.  i .  171.)    These  cases  all  hold  that  the  shipper 
who  accepts  the  bill  of  lading  cannot  be  heard  to  allege  ignorance 
of  its  terms.    It  is  unnecessary  to  refer  to  the  cases  where,  from 
the  peculiar  circumstances  attending  the  acceptance  of  the  receipt, 
assent  to  its  terms  was  held  not  to  be  implied,  as  the  present  easels 
the    ordinary  one,  where  no  pecuUar  circumstances  are  shown. 
Neither  are  the  cases  in  point  which  decide  that  assent  on  the  part 
of  the  shipper  will  not  be  implied  from  any  conditions  which  do 
not  appear  on  the  face  of  the  bill  of  lading.     Such  was  the  case 
in  Ayres  v.  The  Western  Transportation  Company  (14  Blatch.  9), 
whicn  was  decided  upon  the  authority  of  Bailroad  Company  v. 
Manufacturing  Company  (16  "Wall.  318). 

The  effect  of  the  contract  made  between  the  parties  was  to  im- 
pose upon  the  plaintiff  the  burden  of  proving  that  the  loss  of  the 
goods  oy  fire  arose  from  the  negligence  of  the  defendant  or  its 
agents.  In  Clark  v.  Barnwell  (12  How.  TJ.  S.  272),  Mr.  Justice 
ISELSON  says :  '^  Although  the  injury  may  have  been  occasioDed 
by  one  of  the  excepted  causes  in  the  bill  of  lading,  yet  still  the 
owners  of  the  vessei  are  responsible  if  the  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  skill  and  attention  on  the 
part  of  the  persons  employed  in  the  conyeyance  of  the  goods.  Bat 
the  onus  probandi  then  becomes  shifted  upon  the  shipper  to  show 
the  negligence."  In  Western  Transportation  Co.  v.  Downer  (11 
"Wallace,  129),  the  judgment  of  the  Court  below  was  reversed,  be- 
cause the  jury  were  instructed  that  it  was  incumbent  upon  the 
defendant,  the  carrier,  to  bring  itself  within  the  exceptioD,  b^ 
showing  that  it  had  not  been  guilty  of  negligence.     Other  authon- 
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ties  to  the  same  point  need  not  be  cited,  as  the  cases  referred  to  are 
conclnsive  upon  this  Court 

The  plaintiflFB  have  not  shown  negligence  on  the  part  of  the 
defendant,  and  therefore  cannot  recover.  Bnt  irrespective  of  any 
considerations  concerning  the  burden  of  proof,  when  it  appeareo, 
as  it  did  here,  that  the  fire  by  which  the  plaintifb'  goods  were  de- 
stroyed was  the  act  of  a  mob,  engaged  in  a  straggle  with  the  mili- 
tary authorities  of  the  State,  wiuiout  anything  to  show  that  the 
defendant  was  bound,  from  the  circumstances,  to  anticipate  such  a 
xesalt,  the  defence  was  afiSrmatiyely  established. 

The  motion  for  a  new  trial  is  denied. 

Oinnion  by  Wallacob^  J. 


Dbesbaoh  et  aL,  BespondentSi 
Thx  Caufobnia  Paoifio  B.  B.  Co.,  Appellant 

(AdcanM  Coie,  Cfal{fom»a.    Juns  15,  1880.) 

Plamtiib  shipped  by  defendant,  a  common  carrier,  grain  sacks  at  San  Fran- 
cisco destined  for  Jacinto,  in  Colusa  County.  Defendant  claimed  that 
its  route  terminated  at  Knight's  Landinff,  SM^  that  the  evidence  in 
the  case  supported  a  finding  by  the  jury  that  defendant's  route  extended 
to  Jacinto.  SMAirth&Tj  there  being  eridence  showing  that  defendant 
had  affents  at  Jacinto  for  the  purpose  of  reoeivinff  goods  at  that  point, 
and  through  the  negligence  of  such  agents  the  sacJES  were  lost,  that  de- 
fendant was  liable  to  plaintiflfs. 

Appeal  from  Third  District  Oonrt,  San  Francisco. 

Wilson  &  Wilson,  for  Appellant. 

G.  F.  and  W.  H.  Sharp,  for  Bespondents. 

Boss,  J.— This  action  was  brought  to  recover  damages  for  the 
allied  loss  by  defendant  of  certain  grain  sacks  shipped  by  the 

Slaintifb  at  the  Citj  of  San  Francisco  over  defendant's  road,  and 
estined  for  Jacinto,  in  Colusa  Ctounty.  The  complaint  charges 
that  the  defendant  was  at  the  times  therein  mentioned  a  conmion 
carrier  of  TOods  for  hire,  between  San  Francisco  and  Jacinto,  and 
that  the  paintiffs  delivered  to  defendant,  between  the  11th  of 
Jime  and  the  23d  of  July,  1874,  the  sacks  for  transportation  to  the 
point  named,  and  paid  the  freight  thereon,  and  that  defendant 
laOed  in  its  duty  as  common  carrier,  by  which  failure  the  goods 
^ere  lost,  to  the  plaintifib'  damage. 

The  defendant,  by  its  answer,  denied  that  it  ever  was  a  common 
carrier  between  San  Francisco  and  Jacinto,  but  averred  that  its 
n)ute  on  that  line  terminated  at  Knight's  Landing ;  denied  that  it 
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received  the  ^oods  in  qnestion  for  transportation  to  anj  point 
beyond  Knight's  Landing,  to  which  point,  it  averred,  it  safely 
transported  uiem,  and  there  deliverea  the  same  to  the  Central 
Pacinc  B.  R.  Co.,  a  competent  carrier,  canying  to  Jacinto,  the 
place  of  address. 

There  is  no  dispnte  abont  the  fact  that  the  sacks  were  safelj 
carried  bj  the  defendant  to  Ejiight's  Landing,  and  were  there 
placed  on  board  the  boat  "  Governor  Dana,''  bv  which  thej  were 
safely  transported  to  Jacinto,  at  which  point  they  were  placed  on 
the  bank  of  the  river  at  the  landing.  From  this  place  it  appeals 
thOT  were  lost. 

There  was  no  evidence  of  any  special  contract  on  the  part  of  the 
defendant  to  carry  the  sacks  to  any  point  beyond  its  own  ronta 
If,  therefore,  its  own  route  terminated  at  Elni^ht's  Landing,  ite 
liability  ceased  when  it  carried  the  goods  to  uiat  point  and  de- 
livered them  in  safety  on  board  of  the  boat  "  Governor  Dana." 
(Civil  Code,  Sec.  2201.)  But  did  the  defendant's  route  terminate 
at  Knight's  Landing,  was  one  of  the  important  issues  in  the  case. 
It  is  contended  bv  the  counsel  for  appellant  that  the  affirmative  of 
this  proposition  is  indisputably  shown  by  the  evidence.  We  do 
not  tniuK  that  can  be  fairly  said  from  the  record  before  us.  It  is 
true  that  Mr.  Gunn,  the  secretary  of  the  defendant,  testified  ex- 
plicitly that  at  the  time  of  the  transaction  in  question  the  defend- 
ant's route  ended  at  Knight's  Landing,  and  that  the  boats  plying  on 
the  Sacramento  River  between  that  point  and  Jacinto  were  owned 
and  operated  by  the  Central  Pacific  Kailroad,  a  separate  and  distinct 
corporation.  And  there  was  other  testimony  corroborative  of  this 
statement.  But  there  was  other  testimony  still  going  to  show  that 
the  defendant  operated  and  had  control  of  the  entire  route  from 
San  Francisco  to  Jacinto.  Thus :  shortly  after  the  ^oods  in  ques- 
tion were  shipped,  Capt.  Foster,  who,  it  is  shown,  nad  duuge  of 
the  boats  plying  between  Ejiight's  Landing  and  Jacinto,  wrote  the 
following  letter  to  one  of  the  plaintifib : 

"  Offiob  op  the  California  Paoifio  R.  R.  Co., ) 

Sacramento,  July  24,  1874.     ) 

"  A.  BuUwrd^  JSsq.j  Chdco — Dsar  Sm :  Tours  of  20th  instant, 
relating  to  afi;ent  at  Jacinto,  is  received.  Galland  &  Aronson 
act  as  a^nts  lor  the  company  at  Jacinto  to  the  extent  of  receiving 
and  delivering  goods,  collecting  bills,  etc  Communications  rekt- 
ing  to  business,  other  than  the  above,  should  be  addressed  td  me 
at  Sacramento,  or  to  J.  C.  Stubbs,  General  Freight  Agent,  Saa 
Francisco.  Tours  truly, 

"(Signed)  Albert  Foster." 

Here  is  a  letter  from  the  asent  having  control  of  all  the  boats 
plying  between  Knighf  s  Landing  and  Jacinto,  in  response  to  a 
tetter  from  one  of  the  plaintiffs  (and  in  respect  to  this  very  freight)} 
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entitled  "  Office  of  the  California  Pacific  K.  K.  Co.,"  and  in  which 
lie  informs  BnUard  that  Galland  &  Aronson  act  as  agents  for  the 
companj  (the  California  Pacific  B.  B.  Co.)  at  Jacinto  to  the  extent 
of    *' receiving  and   delivering  goods,  collecting  bills,"  etc.    In 
addition  to  this,  seveoul  witnesses  testified  that  for  ^oods  shipped 
by  the  boats  from  Jacinto,  and  other  points  bejond  Knight's  Land- 
ing, receipts  were  nsnallj  ^ven  in  the  name  of  the  California 
Pacific  B.  B.  Co.,  and  that  the  money  for  snch  freights,  as  well  as 
for  passage  from  these  points,  was  naid  to  the  California  Pacific 
Comjpany.     This  testimony  was  sumcient  to  sustain  the  finding, 
invonred  in  the  verdict  of  the  jury,  that  the  route  of  the  defendant 
extended  to  Jacinto. 

It  is  next  nrged  for  the  appellant  that,  if  this  be  tme,  the  goods 
in  question  were  delivered  at  Jacinto,  in  the  manner  nsnal  at  that 
place.    Jacinto,  it  appears,  was  at  the  time  referred   to  in  the 
record,  a  small  landing  place  on  the  Sacramento  Biver,  having  less 
than  twenty  inhabitants.      The  consignees  of  the  goods  resided 
some  miles  from  there.    And  there  was  testimony  given  at  the 
trial  that  it  was  customary,  in  delivering  freight  at  Jacinto,  to 
place  it  on  the  bank  of  the  river,  whether  the  consignee  was  present 
or  not.    Whether  a  deposit  of  the  goods  in  this  manner  would 
have  been  a  good  delivery,  if  there  was  nothing  else  in  the  case  on 
that  subject,  need  not  be  determined,  for  the  reason  that  there  is 
testimony  in  the  record  going  to  show  that  the  defendant  had 
agents  at  Jacinto  for  the  reception  of  goods  consigned  to  that 
pLioe,  whose  duty  it  was  to  receive  them.    The  letter  from  Foster, 
abeady  quoted  distinctly,  states  that  '^  Galland  &  Aronson  act  as 
agents  for  the  company  at  Jacinto  to  the  extent  of  receiving  and 
delivering  goods,  collecting  bills,  etc."     There  is  other  testimony 
in  the  case  which,  though  evasive,  also  tends  to  show  not  only  that 
Galland  &  Aronson  were  agents  for  the  defendant  at  Jacinto,  for 
the  purpose  of  receiving  ana  delivering  ^oods,  but  that  they  had  a 
freight-nouse  there,  in  which  freight,  other  than  their  own,  trans- 
ported by  the  defendant,  might  nave  been,  and  sometimes  was, 
put    We  extract  from  the  testimony  of  Alley,  who  was  clerk  on 
the  "  Governor  Dana"  at  the  time  the  plaintiflEs'  goods  were  shipped : 
"  Q.  "Were  not  Galland  &  Aronson  the  agents  at  Jacinto  for  the 
purpose  of  receiving  and  delivering  goods  at  that  point  ?    A.  "Were 
they  not  what  ? 

"  Q.  Were  they  not  a^nts  of  the  company  at  Jacinto  for  the 
puroose  of  receiving  and  delivering  goods  at  that  point  ?  A.  I  never 
unaerstood  that  they  were  agents  of  the  company,  more  than  col- 
lecting bills ;  that  is  all. 

"  Q.  Only  collecting  bills  ?    A.  That  is  as  far  as  their  agency 
extended,  to  my  knowledge.    I  never  knew  they  had  any  authority 
to  act  as  agent  otherwise. 
"  Q.  Wnom  did  you  get  that  from,  and  where?    A.  Well,  I  do 
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not  know  where  I  got  it  from ;  that  Ib  the  general  impreasioii  that 
I  had.    I  do  not  know  as  any  one  told  me  bo. 

'^Q.  Captain  Foster  wonld  know  more  about  their  poeitioa 
towards  the  company  than  you  would,  wouldn't  he!  A.  Yee^fiir; 
he  would  be  apt  to. 

^'  Q.  They  did  use  to  take  a  hand  sometimes  in  receiving  goods 
up  there,  didn't  they  ?  A.  "Well,  I  cannot  say  that  they  ever  did, 
only  thifl  way :  that  they  would  almost  always  have  goods  of  their 
own. 

"  Q.  I  am  speaking  of  other  people's  goods.  A.  No,  air.  Well, 
many,  many  times — they  had  not  done  jao  many  times. 

"  Q.  I  suppose  BO ;  they  may  have  been  oS.  to  Chico,  but  have 
they  not  done  so  sometimes }    A.  Have  not  they  received  there! 

^^  Q.  Received  goods  belonging  to  other  people  there  at  Jacinto  ^ 
A.  How  do  you  mean — ^give  a  receipt  for  the  goods  ? 

"Q.  No;  they  don't  have  to  give  receipts  to  receive  goods 
where  there  are  only  five  men  in  a  town?    A.  They  have  received 

"    o  Aronson,  '  There  is  So-and-So's 
is  Papst's  goods,'  or   'Mudd  & 
*  All  right'    That  is  all  the  recep- 
tion there  was. 

'^  Q.  That  is  enough  for  me.  They  used  to  receive  money  up 
there,  too,  didn't  they  t  A.  Yes,  sir ;  they  have  collected  money 
for  the  company. 

'^^  Q.  They  were  generally  at  the  landing— on  the  bank,  as  jrou 
call  it — when  these  boats  arrived?  A.  ft  cannot  be  othenriae, 
because  their  goods  came  right  to  the  landing  where  their  freight^ 
house  was. 

"  Q.  That  had  to  be  ?  A  They  had  to  be  there ;  their  frei^t- 
house  was  riffht  on  the  edge  of  the  river. 

"  Q.  Tou  nave  never  put  other  people's  freight  besides  theirs  in 
that  little  house,  have  you  ?    A.   i  es,  sir. 

^^Q.  That  belonged  to  the  neighborhood  round  about?  A 
We  have  put  it  in.  They  have  not  aaked  us  to  do,  nor  told  us  to 
do  it. 

"  Q.  The  company  has  done  it  ?  A.  We  have  done  so  for  this 
reason  :  We  would  say,  we  do  not  want  to  leave  them  out  on  the 
bank,  and  we  will  put  it  in  your  warehouse,  we  would  sav. 

"  Q.  That  is  very  reasonable.  How  often  have  you  done  that 
little  thing  ?  A.  W  ell,  I  cannot  tell  how  often ;  a  number  of 
times. 

"Q.  Did  you  ever  call  Aronson  out  when  these  bags  were 
being  delivered,  or  any  bags,  and  count  them  out  to  him?  A- 
Yes,  sir.  I  looked  round  for  him  once  to  count  a  lot  of  bags  for 
a  oonsignee,  but  I  could  not  find  him.  I  wanted  him  to  do  it  to 
satisfy  the  consi^ee  that  we  had  delivered  the  goods  correctly. 
I  could  not  find  him ;  he  was  not  there. 
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^  Q.^  I  am  asking  yon,  when  yon  have  been  discharging  freight 
at  Jadnto,  ^whether  yon  have  not  called  Aronson  to  come  and  over- 
look the  oonnt  ?    A,  I  have  done  so ;  yes,  sir." 

If  the  defendant  had  agents  at  Jacinto  for  the  reception  of  goods 
consigned  to  that  point,  and  snch.  agents  neglected  to  receive  and 
care  for  the  plaintiffs^  goods,  and  oy  reason  of  snch  neglect  the 
goods  were  lost,  the  defendant  is  nndoabtedly  liable  therefor. 

On  the  question  of  fact  involved,  the  finding  was  ag^nst  the 
defendant.  We  cannot  say  it  was  not  correctly  so.  Those  facts 
being  thus  determined,  judgment  went  properly  for  the  plaintifb. 

Judgment  and  order  amrmed. 

We  concur :  MgKse,  J.,  MoKinbtbt,  J. 


Blaio) 

V. 

Thx  Southbbn  Paoifio  B.  B.  Oo. 

(55  Caliromia  BeporU,  570.    July,  1880.) 

Tbe  plsintiff  entered  the  defendant's  care  without  procuring  a  ticket,  and 
handed  to  the  conductor  the  ticket  fare.  The  conduetor  thereupon  de- 
manded of  the  plaintifE  the  additional  amount  required  by  the  rules  of 
the  company  to  he  paid  by  persons  paying  on  the  train,  and,  on  the  plain- 
tiffs  refusal  to  pty,  ejected  him  from  uie  can,  and  then  returned  him 
his  money.  Bdd,  that  the  conductor  had  no  riff ht  to  eject  the  plaintiff, 
-without  nret  returning  the  money  which  he  had  paid. 

Appeal  from  a  judgment  for  the  defendant,  in  the  Twentieth 
District  Court,  County  of  Santa  Clara.    Bblden,  J. 

D.  M.  Delmas,  for  Appellant. 

But  two  questions  are  presented  in  this  case,  viz : 

Pirst — Can  a  common  carrier  both  keep  the  money  paid  by  the 
passenger  as  his  fare,  and  still  expel  him  for  not  paying  his  fare  ? 

Second. — ^If  the  passenger  has  paid  partial  fare,  does  not  his  right 
to  pay  the  balance  continue  as  long  as  the  carrier  retains  the  partial 
payment  ? 

It  is  submitted  that  to  ask  these  questions  is  to  answer  them. 

J.  £.  Foulds  and  S.  W.  Sanderson  for  Bespondents. 

The  evidence  is  quite  clear  that  at  the  time  the  two  dollars  was 
handed  to  the  conductor,  he  informed  plaintiff  that  the  rules  of  the 
company  required  a  further  payment  of  twenty  cents,  so  that 
whether  the  conductor  put  the  money  in  his  pocket,  or  held  it  in 
his  hand,  neither  he  nor  the  plaintiff  supposed  tor  one  moment  that 
it  was  receiyted  as  full  payment  of  the  fare.  There  was  and  could 
have  been  no  contract  oetween  them.  "  The  minds  of  the  parties," 
to  use  the  language  of  the  learned  District  Judge,  ^'had  not  met 
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Gpon  one  common  proposition,"  and  the  money  was  held  far  a 
limited  period  by  tne  conductor  in  order  to  give  the  plaintiff 
an  opportunity  to  comply  with  the  rules  of  the  company,  by  pay- 
ing the  further  sum  required,  and  was  returned  to  nim  when  he 
was  expelled  from  the  train. 

This  was  submitted  to  the  jury  as  an  issue,  and  by  their  verdict 
for  the  defendant  they  found  that  it  was  not  the  intention  of  the 
plaintiff  to  pay  full  fare,  or  the  intention  of  the  conductor  to  receiFe 
the  two  dollare  as  full  fare,  when  the  same  was  paid  to  him. 

A  valid  legal-tender  must  be  of  the  full  amount,  and  the  excep- 
tion of  the  conductor  to  the  same  was  made  at  the  time,  in  accord- 
ance with  the  provisions  of  §  2076  of  the  Code  of  Civil  Prooedime^ 
and  completely  avoided  it.  There  was,  therefore,  no  legal  obliga- 
tion on  him  to  return  the  same  before  putting  the  plaintiff  off  tne 
train,  and  the  instructions  of  the  Court  were  in  accoraance  with  the 
law,  as  the  plaintiff  had  not,  by  such  payment,  acquired  any  of  the 
rights  of  a  bona-fide  passenger. 

MoKmsTEY,  J. — The  complaint  alleges  that  while  plaintiff  was 
a  passenger  upon  defendant's  care,  the  defendant  unlawfully,  ma- 
liciously, and  wantonly  assaulted,  beat,  bruised,  insulted,  and  mal- 
treated plaintiff,  and  with  force  of  arms  ejected  him  from  said  cars. 
The  answer  is  a  denial,  and,  as  a  further  defence,  that  after  the 
train  had  started  upon  a  regular  trip  to  San  Francisco,  plaintiff  in- 
formed the  conductor  in  charge  oi  the  train  that  he  intended  to 
and  would  be  transported  from  San  Jos6  to  San  Francisco;  tha^ 
the  conductor  demanded  of  plaintiff  that  he  exhibit  a  ticket,  or  pay 
the  regular  and  uniform  price  for  fare ;  that  plaintiff  refused  to 
exhibit  a  ticket  or  to  pay  tne  regular  fare,  and  tnereupon,  and  after 
a  reasonable  time  had  expu*ed  after  said  demand  and  refusal,  the 
plaintiff  was,  by  the  servants  of  defendant,  removed  from  the  care 
without  force,  or  violence,  or  injury,  or  insult. 

As  appeare  from  the  bill  of  exceptions,  the  plaintiff  entered  tiie 
care  as  a  passenger  at  San  Jose,  in  a  train  bound  for  San  Francisco, 
but  stopping  at  intermediate  points,  amongst  othere  at  Eedwood 
City.  That  the  plaintiff  might  have  purcliased  a  ticket  at  San 
Jos^,  but  did  not  do  so  on  account  of  arriving  at  the  depot  just  as 
the  train  was  starting.  That  when  about  four  miles  from  the  City 
of  San  Jos6  the  conductor  came  to  where  the  plaintiff  was  sitting, 
and  the  plaintiff  handed  him  $2  in  silver.  That  the  conductor  pot 
said  money  in  his  pocket,  and  informed  plaintiff  that  the  lare 
was  $2.20— that  the  ticket  fare  from  San  J  os6  to  San  Francifioo 
was  $2,  and  the  train  fare  was  $2.20 ;  that  the  ticket  fare  to  Bed- 
wood  City  was  $1,  and  the  train  fare  $1.10.  That  when  the  plain- 
tiff handed  the  conductor  the  $2,  nothing  was  said  by  either  party 
as  to  where  the  plaintiff  was  going  or  intended  to  go,  but  it  was  the 
plaintiff's  intention  to  proceea  on  that  train  as  far  as  Bedwood  City 
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4uid  there  lay  over  until  the  next  train.    That  after  the  demand 
for  the  extra  twenty  cents  by  the  conductor,  the  plaintifi  refused  to 
pay  the  eame,  and  thereupon  the  conductor  si^alled  the  train  to 
stop.      When  the  train  had  slowed  up,  the  plaintiff  offered  to  pay 
gala  oonductor  the  twenty  cents  demanded,  and  was  then  ready  and 
willing  and  had  the  money  in  his  hand  to  so  pay ;  but  the  conduc- 
tor rerused  to  accept  it,  there  being  a  regulation  of  the  company 
(which  r^ulation  was  duly  given  in  evidence)  forbidding  the  con- 
ductor from  accepting  fare  from  passengers  after  the  train  had  been 
stopped  on  account  oi  their  refusal  to  pay  fare.     That  when  it  had 
stopped,  the  conductor  laid  hands  upon  the  plaintiff,  pulled  him 
out  of  his  seat,  and,  having  hold  of  his  coat  collar,  pushed  him  out 
of  the  car.     That  as  the  plaintiff  was  in  the  act  of  alighting  from 
the  car,  the  conductor  handed  him  back  the  two  dollars ;  that  the 
conductor  did  not  at  any  time  tender  or  offer  to  the  plaintiff  any 
money  before  that  time..   That  the  conductor  did  not  give  back 
to  plaintiff  the  two  dollars  which  he  had  paid,  nor  any  part  thereof, 
nor  offer  or  tender  the  same,  nor  any  part  thereof,  nor  any  money 
"whatsoever,  until  after  he  had  pulled  him  out  of  his  seat  and  pushed 
him  out  of  the  car  as  above  stated. 
The  Court  charged  the  jury  as  follows : 

"  Unless  the  jury  believe  from  the  evidence,  that  when  the  con- 
ductor received  the  $2  from  the  plaintiff  he  accepted  and  intended 
to  accept  it  as  full  fare,  the  fact  that  the  conductor  did  not  return 
or  offer  to  return  said  $2,  nor  any  part  thereof,  to  plaintiff,  before 
putting  him  out  of  the  car,  is  immaterial.    In  that  view  of  the 
case,  the  conductor  had  a  right  to  put  the  plaintiff  out  without  re- 
turning the  money." 
And  the  Court  further  charged  the  jury  as  follows,  to  wit : 
^  If  at  the  time  the  conductor  received  the  $2  the  minds  of  the 
parties  met  upon  one  common  proposition,  and  it  was  the  intention 
to  pay  full  fare,  and  the  intention  of  the  conductor  to  accept  said 
|2  as  full  fare,  then  it  was  the  duty  of  the  conductor  to  return  or 
offer  to  return  said  $2  to  the  plaintiff,  before  putting  him  off  for 
not  paying  the  extra  twenty  cents ;  but  unless  the  minds  of  the 
parties  so  met,  the  conductor  might  put  the  plaintiff  off  the  car 
without  returning  or  offering  to  return  to  him  the  said  $2,  or  any 
part  thereof." 

The  cha^  was  erroneous.  The  conductor  had  no  right  to  eject 
&e  plaintiff  from  the  cars  without  returning  the  money  which  he 
^  paid.  Admitting  that  the  regulation  which  forbade  the  con- 
ductor's accepting  fare  from  a  passenger  after  the  train  had  been 
popped  on  account  of  his  refusal  to  pay  fare,  was  a  reasonable  rule, 
this  only  makes  it  apparent  that  the  money  should  have  been  re- 
turned before  the  tram  was  stopped.  There  could  be  no  stronger 
evidence  that  the  sum  paid  was  received  as  full  fare  than  the  fact 
^  the  conductor  retamed  it.    The  passenger  was  justified  in  rely- 
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ing  upon  that  fact  until  the  monej  was  repaid.  The  conduetor 
certainly  had  no  authority  under  any  reasonable  rule  to  eject  the 
passenger  and  keep  the  money.  The  stopping  of  the  train  and  the 
actual  amotion  of  plaintiff  were  parts  of  a  single  act  by  which  the 
servants  of  the  defendant  asserted  a  right  to  do  that  which  tbev 
were  not  authorized  to  do  while  retaining  plaintiff's  mooOT.  ff 
they  could  turn  him  out  and  then  return  the  money  he  had  paid, 
they  could  turn  him  out  and  not  return  the  money  at  all.  Indeed, 
it  was  argued  by  counsel  for  respondent  that  the  servants  of  re- 
spondent possessed  such  power,  and  that  the  only  redress  to  which 
plaintiff  could  resort  was  an  action  for  money  had  and  received. 
The  whole  matter  was  made  to  turn  in  the  court  below  upon  the 
hidden  purpose  of  the  conductor.    Though  the  amount  paid  was 

Said  by  the  plaintiff  as  and  for  his  fare,  and  although  the  ood- 
uctor  received  and  pocketed  the  amount  paid,  still,  if  he  did  not 
intend  to  accept  it  as  full  fare,  he  had  the  right  (as  the  jury  were 
instructed^  to  confiscate  the  sum  paid  to  the  public  use— or  for  his 
own  benent,  or  to  that  of  his  employers — and  exclude  the  man  who 
paid  it  from  the  cars.  The  question  was  not  whether  the  plaiotiff 
and  defendant  entered  into  a  special  agreement  whereby  plaintifi 
was  to  be  transported  for  the  sum  paid,  out  whether  plaintiff  had  a 
right  so  to  consider  it  until  his  money  was  repaid,  and  whether 
until  that  event  the  agent  of  defendant  was  justified  in  ejecting 
plaintiff.  The  jury  was  told  that  unless  the  conductor,  who  received 
the  money,  received  it  with  the  specific  intent  that  it  should  con- 
stitute full  payment  for  the  service  then  being  performed  by  de- 
fendant, "  he  nad  a  right  to  put  plaintiff  out  wimout  returning  the 
money," — "  without  offering  him  the  said  two  dollars,  or  any  part 
thereof." 

If  the  conductor  had  demanded  and  received  the  two  dollars  a^ 
and  for  the  full  fare,  or  had  agreed  to  transport  the  plaintiff  for  that 
sum,  it  is  dear  the  latter  could  not  have  been  ejected  for  non^y- 
ment  of  his  fare.  Yet  the  jury  were  told  that  "  if  the  minds  of  the 
parties  met  upon  one  common  proposition"  to  the  effect  that  the 
two  dollars  were  paid  and  received  by  the  conductor  as  the  full 
fare,  the  latter  could  not  eject  the  plaintiff  without  first  returning 
the  money ;  thus  intimating  that  he  could  turn  him  out  if  he  first  re- 
turned that  whidi  had  been  received  as  full  fere.  This  charge  ce^ 
taiuly  tended  to  confuse  the  jurymen. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Eoss,  J.,  and  MoKee,  J.,  concurred. 

See  O^Brien  «.  N.  Y.,  etc,  R.  R.  Go.,  and  note  1  Abl  ^  Bug.  K  R.  Otfes, 
959. 
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Gbahah  and  others 

V. 

OmoAGO,  M.  anb  St.  P.  By.  Co. 

(Adoanee  earn,     WUeonriny  November  22,  1881.) 

The  dedrion  on  a  former  appeal  herein  (49  Wis.  682)  that  the  amended  com- 
plaint states  a  cause  of  action  in  tort,  and  not  on  contract,  reaffirmed. 

Rights  of  action,  whether  sounding  in  tort  or  in  contract,  which  are  not 
gisnted  by  a  statute,  but,  while  connected  with  the  existence  of  the  stat- 
ute, result  from  the  application  of  common-law  principles,  are  not  lost 
by  the  repeal  of  the  statute. 

Thus,  where,  during  the  existence  of  a  statute  which  made  it  unlawful  for  a 
railroad  company  to  charge  for  the  carriage  of  freight  higher  rates  than 
those  prescribed  in  the  act,  plaintiff  was  compelled  by  the  defendant 
railway  company  to  pay  higher  rates,  and  paid  them  under  protest,  the 
subsequent  repeal  of  the  statute  will  not  prevent  his  recovering  damages 
for  defendants  unlawful  act. 
The  measure  of  plaintifTs  damages  in  such  a  case  is  the  amount  paid  in  ex- 
cess of  the  rates  then  allowed  by  law,  with  interest,  at  least,  from  the 
commencement  of  the  action. 

Appeal  from  circuit  court,  Crawford  county. 

Hazelton  &  Provis,  for  reBpondents.    Thomas  &  Fuller  and  D. 
S.  Wegg,  for  appellant. 

1^0  question  can  properly  arise  in  this  case  as  to  the  power  of 
the  circuit  court  to  permit  the  amendment  to  the  complaint  as 
herein  made,  nor  as  to  the  effect  of  such  amendment  when  made^ 
all  such  questions  having  been  decided  in  this  coui*t  in  this  case  on 
a  former  appeal,  and  in  another  case  involving  the  same  subject 
matter.  Graham  et  al.  v.  Ky.  Co.,  49  Wis.  532 ;  Smith  v.  Ky.  Co.^ 
49  Wis.  443.  Such  questions  are  therefore  res  adjudicate.  Da 
Pont  V.  Davis,  35  Wis.  631 ;  Hutchinson  v.  Ry.  Co.,  41  Wis.  541 ; 
Giffert  v.  West,  37  Wis.  115. 

Under  the  old  system  of  pleading  at  common  law,  in  actions 
brought  to  recover  penalties  on  statutes,  for  excessive  amounts 
taken,  as  on  final  process  and  the  like,  the  proper  form  of  declara- 
tion was  in  debt.  2  Chitty  on  Pleadings,  margined  pages  494  to 
507. 

And  before  the  adoption  of  Code  Practice  it  was  held,  that 
where  a  statute  creates  a  liability  to  pay  money,  but  does  not  pre- 
scribe the  remedy  by  which  a  recovery  shdl  he  had,  debt  is  the 
proper  remedy.  Strange  v.  Powell,  15  Ala.  452 ;  Thompson  v. 
Howe,  46  Barb.  289. 

To  determine  the  true  nature  of  the  action,  or  what  particular 
kind  or  cause  of  action  is  stated  or  designed  to  be,  the  character  of 
the  siunmons  may  be  taken  in  consideration  in  connection  with  thd 
form  of  the  alfe^tions  of  the  complaint.  Supervisors  of  Ke- 
waunee Co.  V.  Decker,  30  Wis.  624,  632. 

3  A.  &  E.  R.  Cas.— 19 
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Tlie  statute  in  force  when  this  action  was  commenced  provided 
that  the  plaintiff  should  insert  in  the  summons  a  notice  as  follows: 
"  In  an  action  ai-isin^  on  contract  for  the  recovery  of  money  only, 
that  he  will  take  judgment  for  a  sum  speeilied  therein,  if  the  de- 
fendant fail  to  answer  the  complaint  in  twenty  days  after  the  ser- 
vice of  the  summons."     2  Taylor's  Statutes,  page  1428,  Section  3. 

The  summons  in  this  action  contains  this  same  notice  and  there- 
fore, in  so  far  as  the  summons  indicates  the  cause  of  action,  it  is 
one  arising  upon  contract  for  the  recovery  of  money  only.  The 
original  complaint  sets  forth  certain  facts  in  substance  showing 
that  the  defendant  received  from  the  plaintiffs  large  sums  of 
money  to  which  ^it  was  not  entitled,  for  which  under  the  law  the 
plaintiffs  were  entitled  to  recover  back  three  times  the  amount  so 
received.  Such  a  recovery  is  in  the  nature  of  satisfaction  and 
not  of  punishment,  and  the  action  is  in  debt.  Conley  v.  Palmer, 
4  Denio,  374 ;  affirmed  in  Court  of  Appeals,  2  N.  Y.  182. 

The  amended  complaint  presents  the  same  facts  as  the  original 
The  same  identical'  shipments,  the  same  over-charges  demanded 
and  taken,  and  the  same  time  and  circumstances  of  taking  the  ex- 
cess. Upon  the  face  of  the  complaint  the  same  facts  show  that 
the  defendant  has  taken  from  the  plaintiff  large  sums  of  money 
which  it  ought  not  in  justice  to  retain,  and  which  the  plaintifte 
seek  to  recover  back.  The  difference  between  the  two  complaints 
is  simply  in  the  amount  of  the  recovery  sought.  Such  facts  raised 
in  law  always  the  implied  promise  which  was  the  contract  cause  of 
action  in  assumpsit  for  money  had  and  received.  Having  money 
that  rightfully  belongs  to  another  creates  a  debt,  and  whenever  a 
debt  exists  without  an  express  promise  to  pay,  the  law  implies  a 
promise,  and  the  action  always  sounds  in  contract.  Byxbie  t?. 
Wood,  24  N.  Y.  607. 

The  right  to  recover  in  cases  analogous  to  this  has  freouently 
been  recognized  in  this  court,  as  well  as  in  the  courts  oi  other 
States.  Wood  v.  Lake,  13  "Wis.  84 ;  Noyes  v.  The  State,  46  Wis. 
260  ;  Smith  v.  Ey.  Co.,  49  Wis.  443 ;  Stevens  v.  Lincoln,  7  Met 
623 ;  Tuthill  v.  Davis,  20  Johns.  285 ;  Wheaton  v.  Hibbard,  20 
Johns.  290 ;  Willie  v.  Green,  2  N.  H.  888 ;  Grow  v.  Albee,  19  Vt 
540. 

The  enactment  of  chapter  273,  laws  of  1874,  prescribing  the 
maximum  of  lawful  freight  rates  to  be  taken  by  appellant,  and  all 
other  railroad  corporations,  for  the  transportation  of  grain  and 
other  articles  witlnn  this  State,  has  been  declared  valid,  and  within 
the  exercise  of  the  legislative  power  under  the  constitution  of  this 
State.    Attorney  General  v,  Ky.  Co.'s,  35  Wis.  425. 

The  excess  over  such  prescribed  rates  demanded  and  taken  br 
appellant,  and  paid  under  the  circumstances  of  this  case  by  respond- 
ents, and  suit  brought  thereon  during  the  life  of  the  same  statute 
gave  respondents  a  vested  right  in  the  recovery.     Steamship  Co.  'o. 
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JoliflEe,  2  WaU.  450 ;    Smith  v.  Ry.  Co.,  49  Wis.  443 ;  1  QalliBon, 
179 ;  2  Bos.  and  P.  532,  note. 

Aji  immediate  right  of  action  for  the  recovery  of  money>  which 
when  re(»>yered  is  to  belong  to  the  party  in  whom  the  rignt  of  ac- 
tion exists,  is  a  valuable  pecuniary  interest  which  deserves  protec- 
tion equally  with  rights  which  are  absolute.  Such  a  right  of  action 
may  be  the  subject  of  sale  as  other  property.  Westervelt  v.  Gregg, 
12  N.  T.  202-209 ;  Harmony  v.  Bingham,  1  Duer,  209. 

A  vested  right  of  action  is  property  in  the  same  sense  in  which 
taogible  things  are  property,  and  is  equally  protected  against  arbi- 
trary interference,  and  falls  within  the  prohibition  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law.  Cooley's 
CoDst.  Lim.,  marginal  pa^  362 ;  Clark  v.  Clark,  10  N.  H.  386 ; 
Thornton  v.  Turner,  11  Minn.  339. 

And  this  right  of  action  no  subsequent  act  of  the  legislature 
«onld  divest  or  impair.  It  was  competent  for  the  legislature  to  re- 
peal the  law  prescribing  such  rates,  but  it  could  not  repeal  the  acts 
of  the  parties  done  under  it,  nor  destroy  the  rights  of  parties  ac- 
quired oy  virtue  of  such  acts.  Thev  were  past  transactions  over 
which  the  Legislature  had  no  control.  Streubel  v.  Mil.  and  Miss. 
Hy.  Co.,  12  Wis.  67-75 ;  Austin  v.  Burgess,  et  al.,  36  Wis.  186 ; 
State  V.  Atwood,  11  Wis.  422 ;  Seamans  v.  Carter,  et  al.  15  Wis. 
548. 

The  intent  is  to  be  ascertained  from  the  language  employed. 
Blunt  V.  Walker,  et  al.,  11  Wis.  334 ;  Lawrence,  Admr.  v,  Vilas, 
20  Wis.  381 ;  Ogden  v.  Glidden,  et  al.,  9  Wis.  46. 

The  amount  of  excess  taken,  in  the  original  as  well  as  in  the 
amended  complaint,  was  a  sum  certain,  easily  ascertained  on  the 
face  of  each  complaint,  and  was  a  mere  matter  of  computation.  In 
sach  cases,  whether  the  action  sounds  in  contract  or  tort,  the  rule 
is  that  interest  may  be  recovered  from  the  commencement  of  the 
action.  Shipman  v.  The  State,  44  Wis.  458 ;  Chapman  v.  Chicago 
and  Northwestern  By.  Co.,  26  Wis.  295. 

In  New  York  the  rule  seems  to  be  that  where  a  party  is  obliged 
to  resort  to  the  courts  for  redress,  he  ought,  in  all  cases,  to  recover 
interest  in  addition  to  the  debt,  by  way  of  damages.  Van  Bens- 
aelaer  v.  Jewett,  2  N.  T.  135. 

Tatlob,  J. — ^This  action  was  commenced  originally  for  the  pur- 
posjB  of  recovering  three  times  the  excess  of  money  paid  by  the 
plaintiffs  to  the  defendant  and  appellant  over  and  above  the  legal 
rates  fixed  by  chapter  273,  Laws  1874,  known  as  the  Potter  law, 
^or  the  transportation  of  a  lar^e  quantity  of  wheat  from  Muscoda 
^  the  city  ox  Milwaukee,  in  this  state.  The  action  was  commenced 
Wore  the  repeal  of  the  Potter  law.  The  defendant  and  appeUant 
<lemnrred  to  the  ori^nal  complaint,  and  the  demurrer  was  sus- 
^ined.    The  plaintim  then  amended  their  complaint,  still  making 
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it  a  complaint  for  three  times  the  excess  of  the  charges  nnder  die 
Potter  law.  To  this  amended  complaint  the  def en<&nt  again  de> 
mnrred,  and  the  second  demurrer  was  sustained  because  the  Potter 
law  had  been  repealed  without  any  sufficient  saving  clause  to  enable 
the  plaintiffs  to  maintain  their  action  for  three  times  the  excess  of 
charges  under  that  law.  The  plaintifb  then  amended  their  com- 
plaint a  second  time,  claiming  aamages  only  for  the  amount  of  the 
charges  paid  over  the  legal  rates  as  fixed  by  the  Potter  law.  The 
defendant  then  moved  to  strike  the  second  amended  complaint 
from  the  files,  on  the  ground  that  it  changed  the  cause  of  action 
from  one  in  tort  for  a  statutory  penalty  to  one  on  implied  contract^ 
which  was  not  allowable  under  tne  statute  and  the  decisions  oi  this 
court  upon  the  subject  of  amendments.  The  motion  was  denied 
by  the  court  below,  and  from  the  order  denying  the  motion  the 
defendant  appealed  to  this  court.  Upon  such  appeal  this  court 
affirmed  the  order  of  the  court  below.  Graham  v.  C.  M.  and  St  P. 
Ry.  Co.,  49  Wis.  532.  After  the  decision  of  this  court  the  defend- 
ant pleaded  a  general  denial  to  the  second  amended  complaint  the 
issue  was  tried  in  the  court  below,  and  upon  the  trial  the  plaiQti& 
recovered  judgment  for  the  amount  of  the  excess  of  the  chai^ 

I)aid  by  them  over  and  above  those  fixed  by  the  so-called  Potter 
aw,  with  interest  from  the  date  of  the  commencement  of  the  ac- 
tion. From  this  judgment  the  defendant  again  appeals  to  this 
court. 

U{K)n  this  appeal  the  learned  counsel  for  the  appellant  insists  (1) 
that  it  is  res  adjudicata  in  this  action  that  the  second  amended 
complaint  is  an  action  for  a  tort,  and  not  upon  contract,  express  or 
implied ;  (2)  that  no  action  for  a  tort  can  be  maintained  to  recover 
such  excess  of  charges  over  and  above  the  rates  fixed  by  the  Potter 
law,  although  demanded  and  received  while  the  Potter  law  was  in 
force  by  the  plaintiffs,  after  the  repeal  of  such  law ;  (3)  that  it  was 
error  to  allow  the  plaintiffs  interest  for  the  amount  of  the  excess 
of  charges  paid  by  them  to  the  defendant.  "We  agree  with  the 
learned  counsel  for  the  appellant  that  the  second  amended  oom- 
plaint  of  the  plaintiffs  was,  upon  the  former  appeal,  held  by  this 
court  to  state  a  cause  of  action  for  a  tort,  and  not  upon  contract 
See  49  Wis.  532,  and  Smith  v.  E.  R.  Co.,  49  Wis.  443.  We  are 
very  clear  that  the  original  action  to  recover  the  penalty  fixed  by 
the  Potter  law  was  an  action  for  a  tort,  and  is  in  no  sense  an  action 
upon  contract,  express  or  implied.  The  right  to  recover  a  penalty 
given  by  statute  does  not  rest  upon  contract.  Its  foundation  is 
some  unlawful  act  done  by  the  party  who  is  subjected  to  the  same, 
and  not  upon  an  express  or  implied  promise  that  he  will  pay  the 
penalty  because  he  has  done  the  wrongful  act.  NotwithstandiDg 
our  constitution  has  abolished  imprisonment  for  debt  arising  out  oi 
or  founded  upon  contract,  expressed  or  implied  (article  1,  §  16, 
C!onst),  the  statutes  of  this  state  have  always  provided,  and  we 
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think  properlj  so  provided,  that  the  defendant  may  be  arrested  and 
held  to  bail  in  an  action  to  recover  a  forfeiture  or  penalty.  Section 
2,  c  127,  Rev.  St.  1858 ;  eection  24,  c.  120,  Rev.  St.  1858 ;  section 
21,  c  88,  Rev.  St.  1849.     We  also  agree  with  the  learned  counsel 
for  tlie  appellant  that  it  is  res  adjudicata  in  this  case  that  the  second 
amended  complaint  also  states  a  cause  of  action  in  tort.     The  de- 
cision upon  the  former  appeal  is  conclusive  upon  that  question.   If 
the  amended  complaint  stated  nothing  but  facts,  constituting  a 
canse  of  action  upon  contract,  then,  according  to  the  uniform  de- 
cisions of  this  court,  the  motion  made  by  the  defendant  to  strike 
the  same  from  the  files  of  the  court  should  have  been  granted,  and 
the  order  of  the  circuit  court  refusing  to  do  so  should  have  been 
reverse  instead  of  afSrmed.    See  Kewaunee  County  v.  Decker, 
34  Wis.  378. 

After  a  careful  consideration  of  the  case,  as  presented  upon  the 
former  appeal,  we  are  convinced  the  decision  in  that  case  was  coiv 
rect,  and  that  the  facts  stated  in  the  second  amended  complaint 
show  a  tort  committed  by  the  defendant  for  which  the  plaintiff  is 
entitled  to  recover  damages.     The  following  are  the  material  alle- 
gations of  such  complaint  constituting  the  cause  of  action :  After 
stating  the  incorporation  of  the  defendant,  and  alleging  that  it  was 
a  common  carrier  of  goods  and  merchandise,  for  hire,  between  the 
places  thereinafter  mentioned,  and  that  said  railway  was  classified, 
m  and  by  chapter  273  of  the  General  Laws  of  this  state  for  the 
year  1874,  as  general  class  A,  it  alleges  as  follows : 

"  That  on  and  between  the  fourth  day  of  May,  1874,  and  the 
thirtieth  day  of  September,  1^74,  during  the  continuance  and  oper- 
ation of  all  the  provisions  of  said  chapter  273,  the  plaintiffs,  as  such 
copartners,  delivered  to  the  defendant  company,  at  its  depot  at 
Mnscoda,  in  said  Grant  county,  for  transportation  to  the  city  of 
Milwaukee,  in  the  state  of  Wisconsin,  the  place  of  consignment 
thereof,  certain  wheat  and  rye,  in  the  grain,  in  car  loads,  to  the 
amount  of  2,176,410  pounds ;  and  that  the  defendant  received  the 
same  from  the  plaintiffs,  at  its  depot  at  Mnscoda  aforesaid,  in  car 
loads  for  transportation  at  the  times  aforesaid,  for  the  plaintiffs, 
from  said  Mnscoda  to  Milwaukee  aforesaid,  in  car  loads,  over  and 
upon  that  portion  of  its  said  railway  situate  wholly  within  the  state 
o{  Wisconsin ;  the  distance  from  said  Muscoda  to  said  Milwaukee 
being  152  miles  and  no  more;  all  of  such  ^ain  so  transported 
Wng  designated  in  said  chapter  273  as  special  class  D,  and  all  of 
«nch  grain  so  transported  being  by  plaintiffs  consigned  to  Messrs. 
K.  Eliot  &  Co.,  commission  merchants  of  said  Milwaukee,  who 
were  authorized  by  plaintiffs  to  pay  the  defendant  the  freight 
charges  for  such  transportation  out  of  the  plaintiffs'  money  received 
for  such  grain  upon  sale  thereof. 

"  That  for  the  transportation  of  said  grain  in  car  loads  from  said 
Musooda  to  said  Milwaukee,  a  distance  of  152  miles,  the  defendant 
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was  prohibited  by  the  provisions  of  said  chapter  273  from  chargmg 
or  receiving  a  higher  or  greater  rate  of  compensation  than  19  cents 
for  each  100  pounds  thereof ;  but  that  upon  the  arrival  of  such 
grain  at  Milwaukee  the  defendant,  in  violation  of  the  provisions  of 
said  chapter  273,  refused  to  deliver  such  grain  to  tne  said  con- 
signees tnereof  upon  tender  of  the  lawful  charges  for  the  transpor- 
tation  of  the  same  as  fixed  bj  said  chapter  273,  to  wit:  the  earn  of 
19  cents  for  each  100  pounds  thereof,  in  addition  to  all  lawful  in- 
spection charges  thereon,  which  sum  and  inspection  charges  the 
said  B.  Eliot  6c  Co.,  as  plainti£Es'  agents,  then  and  there  tendered 
the  defendant,  which  sum  so  tendered  was  a  fair,  ample,  and 
reasonable  compensation  for  such  transportation  and  inspection; 
but  that  the  defendant  then  and  there  unlawfuUv  demanded,  ex- 
torted, charged,  took,  and  received  from  plaintiffs'  said  agents,  for 
the  transportation  of  such  grain  for  the  distance  aforesaid,  the  sum 
of  25  cents  in  lawful  money  for  each  100  pounds  thereof,  beddeB 
inspection  charges,  amounting  in  all  for  said  2,176,410  pounds  so 
shipped  to  the  sum  of  $5,441,  which  sum  the  said  B.  Eliot  &  Ck)^ 
on  behalf  of  the  plaintiffs,  in  order  to  obtain  possession  of  snch 
grain,  paid  to  the  defendant,  under  protest,  out  of  the  monejB  of 
Siese  plaintiffs  received  in  payment  for  such  grain. 

'^  That  the  said  sum  so  unlawfully  demanded,  extorted,  diai^, 
and  received  by  defendant  from  plaintiffs'  said  agents  for  the  tranfi- 
portation  of  such  grain  for  the  distance  aforesaid  exceeded  the 
rates  therefor  prescribed  by  said  chapter  273,  and  exceeded  a  rea- 
sonable compensation  for  such  transportation  by  the  sum  of  six 
cents  upon  each  100  pounds  of  such  grain  so  carried,  amounting 
in  all  to  the  sum  of  $1,305.84,  which  sum  was  an  actual  excesB 
over  and  above  lawful  and  reasonable  freight  rates  for  such  trans- 
portation, and  was  unlawfully  demanded,  extorted,  taken,  and  re- 
ceived by  the  defendant  from  the  plaintiffs  for  such  transportation : 
that  thereupon  the  plaintiff  duly  demanded  of  the  defendant  a  re- 
turn and  pavment  back  of  the  said  sum  of  excess  over  lawful  and 
reasonable  freight  rates  so  unlawfully  extorted  and  received  for 
the  transportation  of  such  grain,  and  gave  the  defendant  imme- 
diate notice  that,  on  default  of  such  payment  back  of  such  excess, 
suit  would  be  brought  to  recover  the  same ;  to  all  of  which  the  de- 
fendant gave  no  attention,  and  refused  and  still  refuses  to  pay  back 
the  same  or  any  portion  thereof." 

These  facts,  stated  in  the  complaint,  clearly  show  that  by  reason 
of,  the  unlawful  and  wrongful  acts  of  the  defendant  the  plaintiff 
haid  been  compelled  to  pay  over  to  its  authorized  agents  a  large 
sum  of  money  which  it  was  in  no  way  entitled  to  receive  for  die 
services  performed.  The  allegations  also  show  that  the  payment 
of  the  money  by  the  plaintiffs  was  not  voluntary,  but  was  coerced 
by  the  defendant,  and  paid  over  under  the  protest  of  the  plaintiffs; 
that  they  demanded  the  repayment  of  the  money,  and  notified  the 
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defendant  that  nnlegs  such  repajmeat  was  made  they  would  bring 
an  action  to  recover  the  same. 

Had  thia  complaint  closed  with  a  declaration  that,  by  reason  of 
the  premises,  the  plaintifb  had  sustained  damages  in  the  sum  of 
the  excess  of  snch  charges  so  receiyed  by  the  defendant,  and  de- 
manded indgment  for  such  sum,  with  interest,  there  would  have 
been  no  aonbt  as  to  l^e  character  of  the  action.    The  fact  that  the 
complaint  closed  with  a  declaration  that  by  virtue  of  the  premises 
the  defendant  became  indebted  to  the  plaintiff  in  the  sum  of  suc^ 
excess  of  charges,  which  it  refused  to  pay  upon  request,  and  de- 
mands jnd^ment  for  such  sum,  with  mterest,  we  do  not  think 
dvanses  the  character  of  the  action  made  by  the  facts  before 
stated.     This  court  has  decided  that  the  whole  complaint  must  be 
considered  for  the  purpose  of  determining  what  cause  of  action  is 
stated  or  intended  to  be  stated ;  and,  when  it  is  ascertained  what 
cause  of  action  the  pleader  intended  to  set  out  in  his  complaint, 
the  sufficdency  of  the  facts  stated  to  sustain  such  cause  of  action 
must  be  determined  by  the  court,  upon  a  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  canse  of  action,  and  the  complaint  must  be  held  bad  if  the 
facts  stated  are  insufficient  to  constitute  the  cause  of  action  in- 
tended to  be  stated,  notwithstanding  they  may  be  sufficient  to  con- 
stitute some  other  cause  of  action.    £ewaunee  County  v.  Decker, 
do  Wis.  624.    Under  this  rule  this  court  held,  on  the  former  ap- 
peal in  this  case,  that,  as  the  original  complaint  was  in  tort,  and  as 
the  second  amended  complaint  stated  facts  sufficient  in  themselves 
to  constitute  an  action  for  a  tort,  they  would  presume  that  the  plea- 
der  iatended  to  go  upon  the  tort  as  his  ground  of  action,  and  not 
upon  the  implied  assumpsit.    To  hold  tl^t  the  amended  complaint 
was  intendea  to  be  an  action  of  tort  would  be  consistent  wim  the 
original  cause  of  action  stated,  and  would  be  a  permissible  amend- 
ment   To  hold  otherwise  would  be  inconsistent  with  the  original, 
and  not  permissible. 

The  old  common-law  action  for  money  had  and  received  for  the 
^lu&e  of  the  plaintiff  could  be  maintained  in  almost  any  case  where 
the  defendant  had,  by  an  unlawful  or  tortious  act,  become  possessed 
of  the  money  of  the  plaintiff;  and  in  all  such  cases  the  plaintiff  re- 
covered upon  a  fiction  of  law,  which  in  such  cases  presumed  a 
promise,  on  the  part  of  the  person  who  had  wrongfully  and  un- 
lawfully acquired  such  possession,  to  pay  the  plaintiff  the  amount 
thereof.    In  every  such  case  the  evidence  would  show  some  tort 
committed  by  the  defendant,  by  means  of  which  he  had  possessed 
himself  of  the  plaintiff's  money.    Although  under  the  Code  prac- 
tice this  court  and  others  have  permitted  a  plaintiff  to  allege  that 
the  defendent  had  received  money  for  his  use ;  that  upon  demand 
he  had  refused  to  pay  the  same  to  the  plaintiff  and  demand  judg- 
ment for  the  amount ;  and  upon  the  trial  have  permitted  the  plain- 
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tifiE  to  show  anj  state  of  facts  which  would  entitle  him  to  recover 
the  money  demanded, — still  it  would  seem  to  be  the  better  practice 
to  state  the  facts  npon  which  the  right  of  the  plaintifiE  to  recover 
the  money  depends,  and  recover  upon  such  facts,  rather  than  upon 
the  old  fiction  of  the  law.  Grannis  v.  Hooker,  29  Wis.  66.  No 
court  has,  I  think,  held  under  the  Code  that  a  statement  of  facts, 
which  under  the  old  practice  would  sustain  an  action  for  money 
had  and  received  to  the  plaintiffs  use,  would  not  entitle  the  plain- 
tifiE to  recover  the  same  amount  he  would  be  entitled  to  recover 
had  he  made  his  claim  for  money  received,  nor  that  if  such  facts 
showed  that  the  defendant  had  committed  a  tort  in  order  to  pos- 
sess  himself  of  the  plaintiff's  money,  such  statement  of  facts  does 
not  state  an  action  in  tort.  The  fact  that  upon  the  same  evidence 
the  plaintiff  might  have  recovered  in  an  action  upon  an  implied 
promise  of  the  defendant,  is  in  no  way  conclusive  that  he  could 
not  recover  for  the  tort. 

The  plaintiff  may  waive  the  tort  when  the  defendant  has  posses^ 
flion  of  his  money,  and  sue  upon  the  implied  promise  to  refund  it ; 
but  he  is  not  compelled  to  waive  it  in  order  to  recover,  and  may, 
if  he  sees  fit,  recover  upon  the  tort,  and  make  that  the  foundation 
of  his  action.  When,  therefore,  the  plaintiff,  in  his  complaint,  sets 
out  unlawful  and  tortious  acts  of  the  defendant,  and  relies  upon  those 
acts  as  the  foundation  of  his  right  to  demand  that  the  court  should 
adjudge  that  the  plaintiff  recover  of  the  defendant  money  unlaw- 
fully taken  from  him  by  such  unlawful  and  toi*tious  acts,  the  action 
is  clearly  an  action  sounding  in  tort,  although  under  the  old  prao- 
tice  he  might  have  declared  in  assumpsit  tor  monev  had  and  re- 
ceived, and  have  recovered  upon  proof  of  the  same  facts  set  out  in 
the  complaint.     Cotton  v.  Sharpstein,  14  Wis.  226. 

We  have  said  thus  much  in  justification  of  the  ruling  of  this 
court  on  the  former  appeal,  for  the  reason  that  the  learned  counsel 
for  the  respondents,  upon  the  argument,  seemed  inclined  to  doubt 
the  soundness  of  the  ruling  upon  that  appeal,  and  was  disposed  to 
claim  that  both  the  original  and  amendea  complaints  were  actions 
ex  contractu  and  not  because  of  any  serious  apprehension  that  an 
error  had  been  committed  in  that  decision. 

The  second  point  made  by  the  learned  counsel  for  the  appellant, 
and  upon  which  he  mainly  relies  for  the  reversal  of  this  judgment,  is 
that  no  action  of  tort  can  be  maintained  for  the  recovery  of  the 
excess  of  the  charges  received  by  the  appellant  over  and  above  the 
charges  allowed  by  the  so-called  Potter  law  after  the  repeal  of  that 
law  took  effect.  It  is  admitted  that  the  excessive  charges  were  re- 
ceived by  the  defendant  while  that  law  was  in  full  force ;  that  it 
was  repealed  before  this  action  was  tried,  and  before  the  second 
amended  complaint  was  filed.  This  court  has  held  that  a  right  of 
action,  whether  civil,  penal,  or  criminal,  expressly  given  by  a  stat- 
ute, is  destroyed  by  its  repeal,  unless  there  be  a  saving  clause  in 
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the  repealing  statute  which  preserves  the  right  to  the  plaintiff. 
The  repeal  oestroys  all  such  rights  of  action,  whether  commenced 
and  pending^at  the  time  of  the  repeal  or  not.  Pratt  v.  Brown,  3 
Wis.  608 ;  French  v.  Owen,  6  Wis.  112 ;  State  v.  IngersoU,  17 
Wis.  631 ;  Kertschacke  v.  Ludwig,  28  Wis.  480 ;  Goodno  v.  Osh- 
kosh,  81  Wis.  127 ;  Ohapin  v.  Orusen,  Id.  209 ;  Dillon  v.  Linder, 
Se  Wis.  344 ;  Eood  v.  Kailway  Co.,  43  Wis.  146 ;  Siate  v.  Stone, 
Id.  481 ;  Smith  v.  Railway  Co.,  Id.  681 ;  Btreeter  v.  Railway  Co., 
44  Wis.  883 ;  State  v.  Campbell,  Id.  529 ;  State  v.  Yan  Stralen,  45 
Wis.  437 ;  Smith  v.  Railwa;jr  Co.,  49  Wis.  448. 

Rood  V,  Railway  Co.  decides  that  the  provision  in  the  act  which 
repealed  the  Potter  law  of  1874,  limiting  the  charges  of  railroad 
companies,  does  not  save  the  rights  of  a  party  who  had  commenced 
his  action  to  recover  three  times  the  amount  of  the  excess  of 
charges  received  in  violation  of  snch  act. 

The  rale  stated  in  the  above  cases  is  supported  by  an  abundance 
of  authority  in  other  States,  by  the  courts  of  the  United  States  and 
the  courts  of  England ;  but  they  do  not  go  to  the  extent  of  hold- 
ing that  all  rights  of  action  or  rights  to  property  which  accrue  to 
a  party  or  are  perfected  in  him  during  the  existence  of  the  statute, 
by  reason  of  tne  existence  fall  with  the  statute.  Those  rights  of 
action  which  are  expressly  given  by  the  statute  and  do  not  exist  out- 
fiide  of  the  statute  are  necessarily  destroyed  by  its  repeal;  but 
rights  of  property  or  causes  of  action  which  accrue  to  a  partv  and 
which  indirectly  depend  upon  the  statute  are  not  necessarily  de- 
stroyed by  its  repeal.  The  lawfulness  of  an  act  done  depends  up- 
on tne  laws  in  force  at  the  time  it  is  done,  and,  if  unlawful  when 
done,  it  does  not  become  lawful  by  a  subsequent  change  of  the  law 
which  renders  such  act  lawful  thereafter.  Bailey  v,  Mogy,  4  Denio, 
60 ;  Roby  v.  West,  4  N.  H.  385 ;  Jacques  v.  Wethy,  1  H.  Bl.  66 ; 
Fletcher  v.  Peck,  6  Cranch,  87 ;  Palmer  v.  Conley,  2  Comst.  182. 

This  court  has  enforced  this  rule  to  its  full  extent  in  cases  of 
contracts  void  at  the  time  they  were  made,  under  the  usury  law, 
and  the  law  prohibiting  a  party  from  recovering  for  liquor  bills. 
Garsuth  v.  Butterfield,  2  Wis.  287;  Root  v.  Rinney,  11  Wis.  84; 
Wood  V.  Lake,  18  Wis.  84 ;  Lee  v.  Peckham,  17  Wis.  883 ;  Mor- 
ton V.  Rutherford,  18  Wis.  208;  Meiswinkle  v.  Jung,  80  Wis. 
361 ;  Austin  v.  Burgess,  86  Wis.  186.  In  this  last  case  the  late 
learned  chief  justice  wrote  the  opinion,  and  reviewed  all  the  cases 
in  this  court  on  the  subject,  and  adhered  to  the  former  decisions  as 
being  both  sound  upon  principle  and  authority.  The  statute  of 
1874  having  made  it  unlawful  for  the  appellant  to  demand  or  re- 
ceive any  greater  sum  for  the  transportation  of  freight  than  the 
amount  fixed  by  that  act,  and  section  6  of  said  statute  having  de- 
clared that  any  corporation  evading  or  violating  the  provisions  of 
the  statute  fixing  rates  should  forfeit  all  claim  to  recover  any  com- 
pensation for  the  service  rendered,  and  making  it  a  misdemeanor 
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on  the  part  of  the  agents  of  the  corporation  to  refuse  to  transport 
freight  for  the  charges  fixed  by  the  act ;  or  who,  receiving  freight 
for  transportation,  shall  receive  more  than  the  fixed  rates  therefor, 
— there  can  be  no  doubt  that  it  was  unlawful  for  the  appellant  or 
its  a^nts  to  demand  or  receive  the  sums  demanded  and  received 
of  the  plaintiffs  in  excess  of  said  fixed  rates  at  the  time  it  was  so 
demanded  and  received.  It  follows  that,  notwithstanding  such  pay- 
ment of  the  money  by  the  plaintiffs  to  the  defendant,  under  coer- 
cion and  protest,  the  money  so  paid  to  and  received  by  the  defend- 
ant still  remained  the  property  of  the  plaintifb,  and  that  an  action 
immediately  accrued  in  favor  of  the  plaintiffs  to  recover  the  same 
back  again. 

The  learned  counsel  for  the  appellant  do  not  contend  but  tliat 
the  plaintiffs  might  recover  the  money  in  an  action  for  money  had 
and  received,  but  bases  his  objection  to  the  recovery  on  the  mere 
form  of  the  action.  In  his  very  able  and  elaborate  orief  he  says : 
'^A  clear  case  of  this  kind  would  occur  where  a  statute  prescribed  a 
certain  price  to  be  paid  for  services,  and  a  person  performing  them 
should  demand  a  higher  rate  and  compel  its  payment  by  withhold- 
ing the  property  of  the  other.  In  such  case,  if  the  payment  was 
under  protest,  the  law  would  imply  a  promise  to  pay  the  excess, 
which  would  be  a  contract,  and  that  rignt  would  remain,  notwith- 
standing the  statute  fixing  the  price  had  been  repealed."  In  this 
sentence  the  learned  counsel  states  the  exact  case  made  by  the 
plaintiffs.  The  law  did  fix  a  price  for  the  service  performed  by 
the  appellants,  and  made  it  unlawful  to  demand  or  receive  a 
greater  sum  for  such  service.  The  appellant  did  demand  a  greater 
sum,  and  refused  to  deliver  plaintiff  nis  property  until  the  greater 
sum  was  paid.  The  plaintiffs  paid  it  unaer  protest,  and  very  soon 
thereafter  commencea  this  action,  which  has  finally  been  converted 
into  an  action  to  recover  the  amount  of  the  money  so  unlawfully 
demanded  and  received. 

The  rule  stated  by  the  learned  counsel  for  the  appellant  has  been 
acted  upon  by  this  court  in  the  cases  of  "Wood  v.  Lake,  13  "Wis. 
84;  Lee  v.  Peckham,  17  Wis.  383 ;  Gill  v.  Bice,  13  Wis.  549  ;  Fay 
V.  Lovejoy,  20  Wis.  403 ;  Dale  v.  Northrup,  19  Wis.  249.  The 
court  in  tnese  opinions  state  that  the  remedy  of  the  party  who  was 
paid  usurious  interest  is  to  offset  it  against  the  plaintiff's  claim 
where  the  plaintiff  is  allowed  to  recover  anything  on  the  usurious 
demand,  or  bring  an  action  for  money  had  and  received  to  recover 
it  back.  In  the  case  of  the  voluntary  payment  of  usurious  interest 
it  is  possible  that  no  action  sounding  in  tort  would  lie  to  recover 
the  money  so  paid.  The  payment  being  voluntary,  the  plaintiff 
could  not  complain  of  any  lorce  or  wrong  done  by  the  de^ndant, 
but  must  rest  his  recovery  entirely  upon  the  unlawfulness  of  the 
act  of  the  defendant  in  receiving  the  same  in  violation  of  the  stat- 
ute.   These  cases  also  settle  one  of  the  queries  suggested  by  the  late 
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learned  chief  justice  in  Streeter  v.  Railway  Co.,  44  "Wis.  386, — 
^^  whether  the  comiflon  law  action  was  suspended  by  the  substitute 
given  by  the  statute." 

In  the  cases  of  Lee  v,  Peckham  and  Wood  v.  Lake  it  was  held 
that  under  the  usury  law,  which  expressly  provided  that  the  per* 
son  paying  usurious  interest  might  sue  for  and  recover  three  times 
the  excess  of  the  money  paid  over  and  above  the  lawful  interest, 
that  the  borrower  might  waive  his  right  under  the  statute  and  sue 
for  and  recover  simply  the  excess  over  and  above  the  legal  rates 
fixed  by  the  statute.  This  right  of  action  to  recover  tlie  excess 
paid  above  the  legal  rate  of  interest  prescribed  by  the  statute  is  not 
given  by  the  statute,  but  is  a  result  of  the  statute,  and  depends 
upon  the  principles  of  the  common  law  for  its  maintenance.  The 
statute  makes  it  unlawful  to  take  more  than  a  fixed  rate.  All 
sums  taken  in  excess  of  such  fixed  rate  are  unlawfully  taken,  and 
upon  the  principles  of  the  common  law  a  right  immediately  ao- 
crnes  to  the  person  paying  the  unlawful  excess  to  recover  the  same 
back.  So,  in  the  case  ox  a  railroad  company  demanding  and  re- 
ceiving for  services  any  sum  in  excess  of  the  rates  fixed  by  law 
is  an  unlawful  act,  the  money  is,  therefore,  unlawfully  received, 
and  upon  the  principles  of  the  common  law  a  right  of  action  im- 
mediately accrues  to  the  person  who  pays  such  unlawful  charges 
to  recover  the  same  back  again.  The  lawfulness  of  an  act  depends 
upon  the  state  of  the  law  at  the  time  it  was  done,  and,  if  unlawful, 
then  we  have  seen,  by  the  decisions  of  this  court  above  cited,  that 
no  repeal  of  the  law  which  rendered  such  act  unlawful  can  make 
it  lawlul  or  valid. 

The  plaintifis'  action  to  recover  for  the  unlawful  act  does  not 
depend  upon  the  statute,  except  so  far  as  the  statute  gives  charac- 
ter to  the  act  at  the  time  it  is  done.  The  only  necessity  of  refer- 
ring to  the  statute  at  all,  for  the  purposes  of  sustaining  the  action, 
is  to  determine  whether,  upon  the  principles  of  the  common  law, 
a  right  of  action  exists  in  favor  of  the  plaintiffs.  While  the 
learned  counsel  for  the  appellant  admits  the  force  of  this  reason- 
ing, and  concedes  that  the  party  may  recover  when  the  wrongful 
act  done  under  the  repealed  statute  is  of  such  a  nature  that  an  ac- 
tion upon  contract  may  be  maintained  to  redress  such  wrong,  he 
very  earnestly  contends  that  he  has  no  remedy  if  he  can  only  en- 
force it  bv  an  action  of  tort.  His  argument  seems  to  be  based 
upon  the  idea  that  because  the  constitution  of  the  United  States, 
and  of  this  State,  provide  that  no  law  shall  be  passed  impairing  the 
obligation  of  contracts,  the  legislature  cannot,  either  by  the  repeal  of 
an  ^  or  bv  affirmatory  statute,  divest  a  party  of  the  right  to  main- 
tain an  action  upon  a  contract  where  the  contract  relation  becomes 
once  fixed  between  the  parties,  and  that  it  makes  no  difference 
whether  such  contract  relation  arises  by  express  contract  or  indi- 
rectly out  of  the  violation  of  a  statute.     This  is  undoubtedly  a 
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very  satisfactory  reason  for  Lolding  that  the  repeal  of  a  atatnte 
shall  not  take  away  any  contract  rights  which  ^  party  has  fiecnred 
nnder  it,  but  it  seems  to  ns  it  is  not  the  only  reason  why  Boch  re- 
peal cannot  divest  them. 

As  we  have  sliown  above  that  an  act  which  is  void  by  reason  of 
the  laws  existing  at  the  time  it  is  done  is  not  made  valid  by  a  re> 
peal  of  the  law,  the  relations  of  the  parties  and  their  rights  arisiDg 
oat  of  such  unlawful  act  must  remain  the  same  after  the  repeal  as 
they  were  before,  except  only  as  to  such  inchoate  rights  of  action 
as  are  expressly  given  by  the  statute.     All  other  rights  wliich  re- 
sult from  the  mere  existence  of  the  statute,  and  do  not  depend 
for  their  enforcement  upon  its  provisions,  are  not  afiected  by  its 
repeal.     To  illustrate,  the  right  to  recover  back  money  unlawiully 
demanded  and  received  bv  the  railway  company  for  chai^ges  in  ex- 
-eeas  of  the  legal  and  fixed  rates  after  the  repeal  of  the  statute,  does 
not  depend  so  much  upon  the  fact  that  the  relation  of  debtor  and 
creditor  had  become  fixed  between  the  parties  during  the  existence 
of  the  law,  as  upon  the  other  fact  that  the  company  acquired  pos- 
session of  the  plaintiff's  money  by  an  act  which  was  unlawful    The 
repeal  of  the  law  does  not  purge  the  act  of  its  unlawful  character, 
and  so  the  relations  of  the  parties  remain  the  same  after  as  before 
the  repeal — ^the  company  still  retains  the  possession  of  the  plain- 
tifPs  money  unlawfully. 

Suppose,  instead  of  demanding  money  for  the  charges  in  excess 
of  the  legal  rates,  the  company  had  demanded  a  horse  owned  by 
the  plaintiffs,  and  had  refused  to  deliver  the  goods  until  the  horse 
was  delivered  to  the  agent  of  the  company  for  its  use.  It  eeems 
to  us  very  dear  that  under  such  circumstances,  after  demanding 
the  horse  of  the  company,  and,  probably,  without  any  such  demaoa, 
the  plaintiffs  could  have  maintained  replevin  to  recover  the  pos- 
session of  such  horse.  The  grounds  upon  which  the  action  would 
be  maintained  would  be  the  unlawfulness  of  the  company's  demand 
of  him,  by  virtue  of  the  provision  of  the  law  fixing  the  rates  for 
service,  and  the  title  to  the  horse  would  not  pass  to  the  company, 
but  remain  in  the  plaintiffs.  Would  a  repeal  of  the  statute,  either 
before  or  after  suit  brought  by  the  owners  of  the  horse,  bar  their 
right  to  recover  his  possession  in  an  action  of  replevin  t  We  are 
clearly  of  the  opinion  that  it  would  not.  The  legislature  has  no 
more  power  to  transfer  my  property,  or  my  title  to  property,  to 
another  without  my  consent,  than  it  has  to  destroy  the  obligatioDS 
of  my  contract  with  another. 

Suppose  a  railroad  company  should,  in  violation  of  the  existing 
law,  run  at  an  unlawful  speed  through  a  city,  or  fail  to  ring  the 
bell  at  a  public  crossing,  and  by  reason  of  such  unlav^l  runnins 
or  neglect  to  ring  the  bell  a  citizen  should  be  run  over  ana 
seriously  injured,  would  the  repeal  of  these  statutory  provisions 
affect  the  injured  party's  right  to  recover  for  his  injuries  1    We 
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think  under  the  decisions  of  this  court,  which  hold  that  an  act 
which  is  unlawful  by  statute  when  done  cannot  be  made  lawful  by 
a  snbeequent  repeal  of  such  act,  such  repeal  could  not  affect  the 
party^B  right  of  action.  Notwithstanding  the  repeal,  the  fact  would 
remain  that  the  act  which  caused  the  injury  was  unlawful,  and 
therefore  a  snfSdent  ground  for  the  maintenance  of  the  action. 

Sappose,  again,  in  tne  case  at  bar,  the  plaintiffs,  instead  of  pay- 
ing the  diams  demanded  in  excess  of  tne  legal  and  fixed  rates, 
had  tenders  to  the  company  the  amount  due  according  to  the 
rates  fixed  by  the  statute,  and  demanded  the  delivery  of  their  goods, 
and  npon  reiusal  had  brought  an  action  of  replevin  to  recover  their 
posseseion,  would  the  repesa  of  the  law  fixing  such  rates  pending 
the  snit  abate  the  action  ?     After  the  tender  of  the  legal  rates  the 
Tight  of  property  and  the  right  to  the  possession  would  both  be 
vested  in  the  plaintiffs,  and  no  subsequent  repeal  of  the  act  could 
take  away  such  right. 

Very  many  otlier  cases  might  be  suggested  where  the  rights  of 

the  parties  would  be  fixed  at  the  time  of  the  act  done,  which  would 

be  wholly  unaffected  by  tlie  repeal  of  the  statute,  and  still,  in  some 

sense,  the  rights  of  the  parties  would  depend  upon  the  statute  for 

their  existence.     As  instances,  suppose  a  passenger  on  a  train 

should  be  ejected  because  he  refused  to  pay  a  greater  fare  than  by 

law  he  was  required  to  pay ;  or  suppose  ne  was  refused  admittance 

unless  he  paid  a  greater  fare  than  the  law  allowed.    Would  his 

right  of  action  to  recover  for  the  assault  in  ejecting  him  from  the 

cars,  or  to  recover  damages  for  being  refused  admittance,  be  barred 

by  a  i^peal  or  change  of  the  law  fixing  the  rates  of  fare  for 

l^fisengers?     We  are  clearly  of  the  opinion  that  it  would  not. 

Yet  it  is  true  that  in  each  case  the  repealed  law  would  be  in  one 

sense  the  foundation  of  his  action ;  not  in  the  sense  that  the  statute 

gives  the  right  of  action,  but  because  the  statute  would  have  to  be 

referred  to  for  the  purpose  of  showing  that  the  act  of  the  company 

was  unlawful  at  the  time  it  was  done.     We  think  that  causes  of 

action  which  are  not  dependent  upon  the  provisions  of  the  statute 

for  their  maintenance,  out  which,  accordmg  to  the  principles  of 

the  common  law,  accrue  to  a  party  by  reason  of  the  violation  of 

the  provisions  of  a  statute  when  in  existence,  are  not  affected  by 

the  repeal,  and  that  it  is  immaterial  whether  the  action  be  in  form 

an  action  for  a  tort  or  an  action  upon   contract.      Hubbard  v. 

Brainard,  35  Conn.  663 ;  White  v.  Hunt,  13  Wall.  646 ;  Hard- 

castle,  Construction  of  the  Effect  of  Statutory  Law,  217,  218 ; 

Maxwell,  Interpretation  of  Statutes,  379;  Sedg.  Construction  of 

Constitutional   and  Statutory  Law,  112;  The  Steam-ship  Co.  v. 

Joliff,  2  Wall.  450 ;  Monograph,  18, 19 ;  Cooley,  Effect  of  a  Change 

of  the  Law  upon  Rights  of  Action  and  Defences. 

If  the  rule  contended  for  by  the  learned  counsel  for  the  appel- 
lant be  the  true  rule,  we  should  be  led  to  this  absurdity.    Ii  the 
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plaintiff  brought  his  action  upon  the  implied  promise  to  retom  the 
money  unlawfully  received,  he  conld  recover  notwithstanding  the 
repeal  of  the  statute,  although,  in  order  to  snstain  his  claim  to  the 
money,  he  would  have  to  sliow  bv  his  evidence  on  the  trial  the 
existence  of  the  repealed  law  and  the  unlawful  acts  of  the  company 
under  such  law ;  but  if  he  set  out  jn  his  complaint  the  facts  which 
would  entitle  him  to  recover  the  money  nnlawfully  taken  by  tlie 
company,  and  which  in  anjr  case  he  must  prove  in  order  to  recover, 
and  demanded  judgment  for  the  amount  of  the  money  so  unlaw- 
fully taken,  he  could  not  recover.  In  either  case  tlie  facts  required 
to  be  proved  in  order  to  entitle  the  plaintiff  to  recover  woujd  be 
identically  the  same,  and  we  can  see  no  reason  for  holding  that  in 
one  case  the  plaintiff  could  recover  and  in  the  other  he  could  not 

We  see  no  objection  to  the  recovery  of  interest  on  the  amount 
of  money  due  from  the  appellant.  Had  the  action  been  an  action 
for  money  had  and  received,  there  could  be  no  doubt  as  to  the 
plaintiffs'  right  to  interest,  not  only  from  the  date  of  the  commence- 
ment of  the  action,  but  from  the  time  plaintifb  demanded  the 
payment  thereof.  The  amount  was  certain  and  liquidated,  or 
could  be  made  so  by  a  simple  calculation.  See  Lusk  v.  Smith,  21 
Wis.  28 ;  Yates  v,  Shejpardson,  39  Wis.  173. 

In  an  action  of  tort  lor  the  wrongful  and  unlawful  conversion  or 
destruction  of  personal  property,,  tne  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the  conversion  or  destruction, 
with  interest  on  that  value.  Dean  v.  Railway  Co.,  43  Wis.  305 ; 
Chapman  v.  Railway  Co.,  26  Wis.  295.  There  is  no  reason  why 
the  rule  should  not  apply  to  an  action  to  recover  money  unlawfully 
received  or  money  fully  converted  to  the  use  of  the  defendant 

The  judgment  of  the  circuit  court  is  affirmed. 

Cassoday,  J.,  took  no  part. 


BONHAH 

V. 

Chablottb,  Columbia  and  Axtgusta  R.  R.  Co. 

(18  Shand.  {8.  0.)  BepwrU,  267.     March  24,  1880.) 

A  charter  of  a  railroad  company  prescribed  a  maximum  rate  of  charge  for 
the  transportation  of  heavy  articles  by  the  hundred  pounds,  and  of  arti- 
cles of  measurement  by  the  cubic  foot,  without  further  definition  in  the 
act  itself;  whether  cotton  in  bales  should  be  charged  as  a  heavy  article 
or  as  an  article  of  measurement,  depends  upon  the  meaning  of  those 
terms  as  used  in  the  charter,  to  be  ascertained  by  proof  of  the  custom 
prevailing  at  the  passage  of  the  act. 

Befobb  Maokbt,  J.,  Richland,  December,  1879. 

This  case  involves  a  construction  of  the  section  of  the  act  in- 
corporating the  defendant  company. 
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M.  Li.  Bonham,  railroad  commiseioner  of  the  State  of  South  Car- 
olina, brought  this  action  against  the  Charlotte,  Columbia  and  Au- 
^osia  H.  R.  Co.,  to  recjuire  them  to  charge  for  cotton  compressed 
m  bales  as  a  heavy  article,  nnder  the  tenth  section  of  their  charter, 
and  not  as  an  article  of  measui'ement — ^and  to  restrain  them  from 
charging  higher  rates  of  toll  than  fifty  cents  per  hundred  pounds. 
The  defendant  claimed  that  cotton  in  bales  was  an  article  of  meas- 
urement, within  the  terms  of  their  charter. 

The  Circuit  decree,  after  stating  the  facts  and  pleadings,  held 
that  no  judicial  comity  was  violated  in  hearing  this  cause,  while 
the  same  point  was  pending  before  the  Supreme  Court  on  appeal 
from  a  decision  by  Judge  \Vallace.  The  decree  then  contmued 
as  follows : 

The  matter  at  issue  must  be  decided  as  a  question  of  law,  de- 
pendent upon  the  true  construction  of  respondent's  charter,  the 
meaning  and  efiect  of  which  are  to  be  determined  by  those  estab- 
lished rules  for  the  interpretation  of  statutes,  which  are  alike  com- 
mended by  reason,  and  sanctioned  by  the  highest  judicial  authority. 
If  that  construction  should  operate  to  affect  injuriously  either  the 
interests  of  the  corporation  or  of  the  public,  tiie  remedy  is  to  be 
sought  in  the  legislative  department.     Courts  are  to  expound  stat- 
utes with  reference  to  the  legal  rights  vested  under  them,  and  not 
to  frame  systems  of  expediency  to  fit  the  varying  interests  of  cor- 
porations or  individuals. 

The  question  to  be  decided  in  this  case  arises  upon  the  construc- 
tion of  section  10  of  the  act  entitled  "An  act  to  produce  conform- 
ity in  the  charters  granted  to  the  Charlotte  and  South  Carolina  B. 
K  Co.,  by  the  States  of  North  and  South  Carolina,"  passed  Decem- 
ber 19, 1848.     11  Stat.  L.  535. 

This  clause  of  its  charter  is  construed  by  the  corporation  re- 
spoDdent  as  authorizing  it  to  charge  for  the  transportation  of  cot- 
ton compressed  in  bales,  a  rate  exceeding  fifty  cents  per  hundred 
pounds  tor  each  hundred  miles,  holding  tnat  such  cotton  as  packed 
m  the  ordinary  hand  or  horse-power  presses  of  the  country,  is  to 
be  classed  as  an  article  of  measurement  and  not  as  a  heavy  article, 
and  is  therefore  subject  to  a  freight  charge  not  exceeding  fifteen 
cents  per  cubic  foot  for  every  hundred  miles. 

The  respondent  has  therefore  charged  upon  such  bales  a  rate  of 
toll  in  excess  of  fifty  cents  per  hundred  pounds  for  each  hundred 
miles,  and  claim  the  right,  under  its  charter,  to  increase  its  rate 
upon  the  same  to  the  limit  of  fifteen  cents  per  cubic  foot  for  the 
said  distance.  The  difference  in  the  amount  of  tolls  effected  by 
such  classification  may  be  illustrated  by  the  instance  of  a  bale  of 
^tton  weighing  four  hundred  and  sixty  pounds,  and  containing 
tmrty-five  cubic  feet. 

If  chaiged  as  a  heavy  article,  to  the  full  limit  of  the  charter  rate, 
the  freignt  thereon  would  be  $2.30  per  hundred  miles,  while 


304  BOKHAM  V.  CHABLOTTE,  COLUMBIA  A  AUGUSTA  B.  B.  CO. 

charged  as  an  article  of  measuremeDty  the  company  ma^  demand 
the  sam  of  S5.2d  for  transporting  it  the  same  distance.  In  support 
of  its  view  the  respondent  submits  that  the  bale  instanced  would 
weigh  less  by  a  fraction  than  fourteen  pounds  to  the  cubic  foot, 
and  would  thus  sooner  exhaust  the  cubic  capacity  or  inner  area  of 
the  box  cars  used  in  transporting  this  class  of  freight  than  artid» 
of  less  balk  and  greater  specific  gravity  or  weight. 

And  hence  to  classify  such  bales  as  neavy  articles  would  be  det- 
rimental to  the  interests  of  respondent,  as  the  weight  capacity  of 
the  cars  is  generally  twenty  thousand  ponnds,  while  twenty-six  of 
such  bales  would  exhaust  the  cubic  capacity  of  a  box  car,  although 
aggregating  only  eleven  thousand  nine  hundred  and  sixty  pounds. 
The  respondent  urges,  therefore,  that  the  true  intent  and  meaning  y 
of  its  charter  are  that  articles  weighing  less  than  thirty  pounds  to  f 
the  cubic  foot,  may  be  classed  as  articles  of  measurcuient,  while 
articles  thirty  pounds  or  more  to  the  cubic  foot  are  to  be  classed  as 
heavy  articles.  It  is  further  contended  that  the  practical  effect  of 
this  loimula  will  be  to  establish  uniformity  in  freight  charges  upon 
all  articles,  as  the  maximum  chai^  upon  an  article  by  weight  at 
the  rate  of  fifty  cents  per  hundred,  would  be  fifteen  cents  for 
thirty  pounds,  while  at  fifteen  cents  per  cubic  fo^  the  standard  of 
specific  gravity  being  thirty  pounds  to  the  cubic  foot,  the  charge 
would  amount  to  the  same.  i 

It  is  further  submitted  that  this  standard  of  classification  wfll 
best  give  efiect  to  the  legislative  intent,  as  expressed  in  the  charter, 
by  harmonizing  the  rates  of  toll  charged,  alike  with  the  weight  ca- 
pacity and  the  cubic  capacity  of  the  cars  provided  by  respondent 
lor  the  transportation  ox  freights. 

I  have  thus  ^iven  the  salient  points  in  respondent's  argument, 
as  unfolding  tne  grounds  on  which  reposes  its  assumed  right  to 
rate  cotton  m  bales  as  articles  of  measurement.  The  theory  pre- 
sented might  be  deemed  tenable  if  the  respondent  were  a  private 
individual  engaged  in  the  carriage  of  freights,  or  if  this  question 
were,  whether  the  rate  charged  iot  the  transportation  of  cotton  in 
bales  was  a  reasonable  rate.  In  the  former  case,  the  private  car- 
rier could  not  be  subjected  to  any  restrictions  save  those  imposed 
through  considerations  of  self-interest,  induced  by  the  fear  of 
competition  or  otherwise,  while  in  the  latter  the  basis  of  dassifica- 
tion  would  be  immaterial,  as  the  reasonableness  of  thechaigewonld 
alone  be  in  issue. 

But  the  respondent  is  a  railroad  corporation  in  the  enjoyment  of 
a  highly  valuaole  franchise  granted  by  the  State.  This  franchise 
embraces  not  only  a  right  of  way  over  a  wide  and  populous  belt  of 
country,  extending  oyer  not  less  than  one  hundred  and  seventy-five 
miles  of  territory  in  length  and  one  hundred  and  thirty  feet  in 
breadth,  wherein  it  was  empowered,  for  the  purpose  of  its  road 
construction,  to  divest  the  ownership  of  property  by  a  compukory 
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sale  after  valuation  made,  bnt  the  free  gift  of  all  lands  of  the 
State  lying  within  sixty-five  feet  of  said  road.  (See  act  to  charter 
the  Charlotte  and  8oqui  Carolina  K  R.  Co.,  passed  December  18, 
1846,  Sections  16  and  18).  As  a  consideration  for  the  valuable 
privil^es  with  which  it  has  been  vested,  and  the  special  and  excln- 
$\ve  rights  conferred  npon  it,  this  corporation  has  contracted  to 
perform  certain  duties  to  the  public,  wnich  are  defined  in  its  char- 
ter, which,  as  a  safeguard  for  the  public,  imposes  limits  upon  its 
corporate  powers  to  enforce  the  perrormance  of  those  duties. 

When  a  corporation,  thus  richly  endowed  by  the  public,  is  charged 
by  the  proper  oflScer  of  the  State  with  having  violated  its  charter 
iu  a  matter  that  deeply  concerns  the  common  interests  of  the  people 
whose  beneficiary  it  is,  answers  back  with  the  argumentum  ab  in- 
oonvenienti,  settmg  up  its  own  convenience  as  the  measure  of  pub- 
lic right,  it  can  hope  to  succeed  in  such  an  issue  only  by  prevailing 
\ipon  the  courts  to  ignore  both  the  dictates  of  right,  reason,  and 
the  fundamental  rules  for  the  interpretation  of  statutes. 

Id  my  opinion,  the  term  ^^  heavy  articles,"  as  used  in  the  charter 
of  the  Charlotte,  Columbia  and  Augusta  B.  R.  Co.,  was  intended 
to  include  cotton  compressed  in  bales  by  the  ordinary  presses  of  the 
countr/,  of  the  usual  form  and  weight,  as  they  were  Known  in  the 
commercial  world  at  the  date  of  said  charter.  My  reasons  for  this 
coT\clxi8ion  are  as  follows : 

Up  to  the  date  of  said  charter,  and  for  a  period  of  more  than 
thirty  years  after  its  enactment,  cotton  in  bales  was  classed  only 
M  an  article  of  weight  in  fixing  the  rate  of  tell  to  be  charged  for  its 
transportation.     While  I  recognize  the  binding  force  of  the  rule 
to  severely  expounded  by  Mr.  Justice  Story  that  "  contemporary 
constmction  can  never  abrogate  the  text ;  it  can  never  fritter  away 
its  obvious  sense ;  it  can  never  narrow  down  its  true  limitations,  or 
enlarge  its  natural  boundaries,"  (Story  on  Const.  407),  yet,  when  a 
term  which  has  no  definite  legal  meaning  is  used  in  a  statute  to 
embrace  a  large  and  indefinable  class  of  articles,  which  could  not, 
in  the  nature  of  things,  have  been  enumerated,  we  are  necessarily 
remitted  to  contemporaneous  usage,  as  furnishing  a  practical  con- 
struction of  the  legislative  intent.    The  only  just  Emitation  is,  that 
wicb  nsage  shall  not  be  referred  to  for  the  purpose  of  contradicting 
or  varying  the  obvious  sense  of  the  language  of  the  statute. 

The  object  of  construction,  as  applied  to  a  statute,  is  to  give 
^ect  to  the  intent  of  the  legislature  in  enacting  it.  Says  Mr. 
«Q8tice  Cooley :  "  In  the  case  of  all  written  laws,  it  is  the  intent  of 
^*^^*wgiver  that  it  is  to  be  enforced."  Cooley  on  Const.  Lim.  65. 
The  learned  counsel  for  the  respondent,  however,  while  admit- 
^^g  that  the  statute  in  question  re<^uires  construction,  and  that 
werefore  its  import  is  not  obvious,  objects  to  any  reference  to  con- 
temporary usage  as  a  standard  of  interpretation.  This  objection 
^  opposed  by  the  overwhelming  weight  of  authority  in  such  cases. 

8A.&E.R  Gas.— 20 


806  BONHAK  V.  OHABLOTTE,  COLUMBIA  Ai  AUGUSTA  B.  S.  CO. 

CohenB  v.  Yirginia,  6  Wheat.  264 ;  Stuart  v.  Laird,  1  Cranch,  299 ; 
The  King  v.  Osborne,  4  East.  335 ;  Cook  v.  Booth,  Cowp.  822 ;  3 
Atk.  577 ;  Livingston  v.  Tenbroek,  16  Johns.  14 ;  Perrine  v.  Ches. 
&  Del.  Canal,  9  How.  172 ;  2  Phil,  on  Ev.  745 ;  2  Coke  Last  282 ; 
Bank  of  England  v.  Anderson,  3  Bing.  K.  C.  666. 

The  question  now  recurs,  has  thei*e  been  a  long-continued  prac- 
tical construction  of  the  terms  of  this  charter,  by  contemporaneons 
and  uniform  usage  ? 

I  think  that  this  can  be  established  beyond  a  reasonable  doubt,  and 
that  the  words  in  question  have  been  interpreted  by  an  nnbroken 
usage  extending  over  a  period  of  more  than  fifty  vears. 

Twenty  yeai-s  prior  to  the  date  of  this  respondent's  charter,  the 
Geneml  Assembly  passed  an  act  incorporating  the  South  Carolina 
Canal  and  Eailroaa  Company  (act  of  Decemoer  19, 1827,  8  Stat 
354\  and  embodied  the  following  words  in  Section  4  of  the  same: 
^'  Tne  charge  for  the  transportation  of  goods,  produce,  etc,  shall 
not  exceed  thirty-five  cents  per  hundred  pounds  on  heavy  articles, 
and  ten  cents  per  cubic  foot  on  articles  of  measurement,  for  every 
one  hundred  miles.'' 

These  words  are  identical  with  those  contained  in  respondent's 
charter,  except  as  to  the  rate  of  tolls.    Yet  the  South  CaroliD& 
Kailroad  Company  has  invariably,  during  the  long  period  above 
stated,  and  down  to  the  present  day,  classed  cotton  in  bales  as 
**  heavy  articles,"  and  charged  thereon  by  weight  and  not  bf 
measurement.     At  the  date  of  respondent's  charter  the  Soath 
Carolina  railroad  was  in  full  operation,  and  had  been  running  its 
freight  and  passenger  trains  for  years  to  Columbia,  the  capital  of 
the  State,  ^ere  tne  legislature  annually  convened.     That  body 
was  largely  composed  oi  cotton  planters,  and  it  must  be  assnmed 
from  their  direct  individual  interest  in  the  matter  of  freight 
charges  on  cotton,  that  when  they  inserted  the  words  "  heavy  ar- 
ticles" and  "  articles  of  measurement "  in  respondent's  charter  in 
the  year  1846,  they  were  fully  aware  of  the  construction  tliat  bad 
been  given  to  the  same  words  in  the  charter  of  another  company 
granted  by  them  in  the  year  1827.    That  construction  was,  more- 
over, the  one  that  was  most  favorable  to  producers  and  shippers, 
and  least  favorable  to  the  railroad  company  that  adopted  and  acted 
upon  it. 

It  is  highly  reasonable  to  presume  that  a  legislature  so  composed, 
intended  that  of  two  frei^nt  classifications  to  which  articles  of 
transportation  might  be  subjected,  cotton  should  be  placed  in  the 
more  favored  class.  This  presumption  is  strengthened  when  we 
recur  to  the  fact,  that  cotton  was  tnen,  as  now,  tne  chief  product 
of  the  State,  and  that  all  industries  flourished  or  languished,  and  all 
values  rose  or  fell  with  its  rise  or  decline  in  price.  It  was  em- 
phatically the  prime  source  of  public  and  private  revenue. 

It  is  also  important  to  consider  that  it  was  the  product  of  a  non- 
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mannfactiirmg  people,  and  was,  therefore,  intended  for  sale  in  dis- 
tant markets.  Hence  it  is  safe  to  conclude,  that  to  furnish  a  cheap 
and  rapid  means  of  transportation  to  market  for  this  valuable  pro- 
duct, must  have  been  the  chief  motive  that  impelled  popular  sub- 
scriptions to  the  capital  stock  of  this  company,  as  provided  for  in 
its  charter. 

Bat,  upon  respondent's  theory,  the  le^lature  intended  that  the 
South  Cu'olina  Bailroad  Company  should  have  the  right  to  charge 
on  cotton  in  bales  as  articles  of  measurement,  which,  at  the  rates 
fixed  by  its  charter,  would  have  enabled  that  corporation  to  have 
charged  on  a  five  hundred  pound  bale  of  cotton,  containing  forty 
cubic  feet,  the  sum  of  $5.20  from  Columbia  to  Charleston,  a  dis- 
tance of  one  hundred  and  thirty  miles,  while  the  same  bale,  if 
transported  that  distance  as  a  heavy  article,  at  the  extreme  charter 
rate,  would  have  been  $2.27^  only.  . 

And,  on  this  basis  of  classification,  at  the  rates  of  toll  allowed  in 
respondent's  charter,  the  charge  on  a  bale  of  cotton  of  the  above- 
stated  weight  and  cubic  contents,  would  be  from  Columbia  to 
Charlotte,  one  hundred  and  ten  miles,  rated  as  an  article  of  meas- 
urement, $6.60,  and  as  an  article  of  weight  only  $2.75. 

The  respondent's  construction  of  its  charter  rights,  it  will  thus 
be  perceived,  discriminates  severely  against  cotton,  which  it  has 
been  shown,  might  be  reasonably  presumed  to  have  been  the  favored 
product  of  the  otate. 

But  we  are  not  left  to  presumption  in  this  particular,  for  we 
have  positive  legislation  discriminating  in  favor  of  this  product. 

By  the  act  of  December  20,  1828,  fixing  the  rates  of  toll  to  be 
dbarged  on  boats  passing  through  the  Landsford,  Catawba,  Saluda, 
and  other  canals  therein  named,  it  was  provided  that,  "  for  every 
boat  loaded  with  cotton,  one  cent  on  each  bale,  for  each  lock.  For 
eveiT  boat  loaded  otherwise  than  with  cotton,  thirty-seven  and 
one-half  cents  for  each  lock.  For  every  empty  boat,  twelve  and 
one-half  cents.  When  a  boat  is  loadedf  witn  less  than  thirteen 
bales  of  cotton  it  shall  pass  as  an  empty  boat.  When  a  boat  is 
loaded  with  less  than  one  ton,  it  shall  pass  as  an  empty  boat." 
6  Stat  370. 

The  rates  of  the  Columbia  Canal  were  established  by  an  act  of 
the  same  date,  as  follow :  "  For  every  boat  loaded  with  cotton,  one 
cent  on  each  bale;  but  boats  loaded  with  less  than  twenty-five 
bales  of  cotton  shall  pay  $1.  For  boats  loaded  otherwise  than 
with  cotton,  the  following  rates  are  required :  from  $4  to  $2  per 
boat,  according  to  size.    For  each  empty  boat,  $1." 

It  will  be  observed  that,  as  to  the  first  named  canals,  a  boat 
loaded  with  five  thousand  four  hundred  pounds  of  cotton,  or 
twelve  bales,  estimating  a  bale  at  four  hundred  and  fifty  pounds, 
waB  allowed  to  pass  as  an  empty  boat,  and  was  charged  only 
twelve  and  one-half  cents,  while  a  boat  with  one  ton,  or  two  thou* 
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sand  two  hundred  and  forty  pounds,  of  any  other  lading  than  eot- 
ton,  was  charged  thirty-seven  and  one-haif  cents  per  lock. 

On  the  Columbia  Canal,  a  boat  loaded  with  twenty-four  ench 
bales,  or  any  number  less  than  twenty-five,  was  charged  $1  as  an 
empty  boat,  while  a  boat  with  any  other  lading,  however  light, 
was  charged  at  least  $2. 

I  have  thought  these  details  not  unnecessary,  as  they  ser^e  not 
only  to  exhibit  the  practical  effect  of  respondent's  oonstniction  of 
its  charter,  but  maJse  manifest  the  fact  that  at  the  very  period 
when  the  words  which  are  now  construed  to  impose  on  cotton  the 
highest  rate  of  toll,  were  first  embodied  in  a  railroad  charter,  it 
was  the  declared  policy  of  the  State  to  discriminate  in  favor  of  that 
article. 

That  there  may  be  a  State  policy  not  declared  in  terms,  bnt  de> 
dncible  from  the  general  scope  of  its  legislation,  as  to  a  fiscal  or  in- 
dustrial enterprise,  I  have  no  doubt.  Bank  of  Augusta  v,  Earl^ 
13  Pet.  684;  United  States  v.  Fisher,  2  Cranch,  358;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet  544;  Penna.  R  'R.v, 
Canal  Commissioners,  21  Penna.  22 ;  Potter's  Law  of  Corp.,  voL 
I.,  32. 

It  may  well  be  held  that  this  corporation  is  estopped  from  deny- 
ing the  correctness  of  a  construction  of  its  charter,  which,  although 
most  favorable  to  the  public,  it  has  asserted  and  acted  upon  for 
more  than  a  quarter  of  a  century. 

Certainly  this  is  the  established  doctrine  applied  to  railroad  cor- 
porations, as  to  the  location  of  their  routes,  and  by  parity  of  reason- 
mg,  it  should  apply  to  the  present  case.     1  Redf:  on  Rail.  123. 

As  to  the  thirty  pounds  cubic  feet  theory,  it  was,  in  my  opinion, 
as  foreign  to  the  contemplation  of  the  legslators  who  enacted  this 
charter,  as  was  the  mathematical  puzzle  of  the  duplication  of  the 
cube  that  bafSed  the  genius  of  Enclid,  or  the  perplexing  problem 
of  the  asymptote  of  the  hyperbola.  To  impute  to  them  any  snch 
occult  theory,  is  to  take  a  highly  transcendental  view  of  the  legis- 
lative mind. 

Now,  is  the  capacity  of  respondent's  cars  to  convey  articles  of 
measurement  at  all,  more  relevant  to  the  issue  than  would  be  the 
the  tractive  power  of  its  engines  to  carry  articles  of  weight ! 

The  equipment  of  its  road  is  changeable  at  the  will  of  the  re- 
spondent ;  and  for  courts  to  give  judicial  sanction  to  such  an  ail- 
ment, would  be  to  erect  a  most  variable  and  uncertain  standard  by 
which  to  measure  public  rights. 

In  view  of  the  law  and  the  facts  in  the  premises — 

It  is  ordered,  adjudged  and  decreed,  that  the  rule  heretofore 
granted  in  the  above  entitled  cause,  be,  and  the  same  is  hereby 
made  absolute,  and  that  the  respondent  herein.  The  Charlotte^ 
Columbia  and  Augusta  Railroad  Company,  the  officers,  ageTits, 
servants  and  employees,  be,  and  the  same  are  hereby  perpetually 
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prohibited  and  enjoined  from  char^g  for  the  transi>ortation  of 
cotton  in  bales  otherwise  than  as  articles  of  weight,  subject  only  to 
t]ie  same  rates  of  toll' per  hundred  pounds  as  are  applicable  to  all 
other  heavy  articles,  pnrsoant  to  the  charter  of  the  said  company, 
as  herein  construed. 

It  is  further  ordered,  that  a  copy  of  this  order  be  forthwith  served 
upon  the  said  respondent,  and  tnat  the  respondent  do  pay  the  costs 
of  this  proceeding. 

From  this  decree,  the  defendant  appealed,  upon  the  pounds  that 
<x>tton  in  bales  was  au  article  of  measurement  within  tne  meaning 
of  its  charter ;  and  that  there  was  no  evidence  to  sustain  the  con- 
elusions  of  fact  as  to  the  custom  of  charging  for  cotton  on  this  or 
other  railroads. 

Mr.  J.  H.  Bion,  for  appellant. 

Mr.  J.  T.  Rhett,  contra. 

WiLLiAEa>,  C.  J. — The  question  on  this  appeal  is  one  of  the  con- 
struction of  the  clause  of  the  charter  of  the  defendant  corporation, 
that  provides  as  follows :  ^'  That  the  said  company  ^shall  nave  the 
ei^clusive  right  of  conveyance  or  transportation  ox  persons,  goods, 
merchandise  and  produce  over  the  said  railroad  to  be  by  them  con- 
structed, and  shall  have  power  to  charge  for  such  transportation  of 
persons,  ^oods,  produce,  merchandise  and  other  articles  any  sum 
not  exce^ing  the  following  rates,  viz.:  On  persons,  not  exceeding 
six  cents  per  mile  for  each  person,  unless  the  distance  which  any 
person  may  be  transported  be  less  than  ten  miles,  in  which  case  the 
president  and  directors  may  be  entitled  to  make  an  extra  charge  of 
nfty  cents  for  taking  up  and  putting  down  such  person  so  trans- 
ported; for  the  transportation  of  gocnds,  produce,  merchandise  and 
other  articles,  not  exceeding  fifty  cents  per  hundred  pounds  for 
each  hundred  miles  on  heavy  articles,  ana  fifteen  cents  per  cubic 
foot  on  articles  of  measurement  for  every  hundred  miles ;  and  for 
the  transportation  of  the  mails  such  sums  as  they  may  agree  for 
^th  the  agents  of  the  United  States." 

The  question  is,  whether  cotton,  packed  in  bales,  in  the  manner 
used  for  the  purpose  of  transportation,  may  be  regarded  as  an 
^article  of  measurement,"  so  as  to  authorize  a  charge  for  the  ti*ans- 
portation  of  the  same,  at  the  rate  of  fifteen  cents  per  cubic  foot 
for  eveiy  hundred  miles.  The  plaintiff  charges  that  cotton,  in  that 
condition,  is  to  be  regarded  as  a  "heavy  article,"  within  the  intent 
and  meaning  of  the  statute.  The  first  inquiry  is,  whether  the 
eonrt  can  determine,  as  matter  of  law,  whether  cotton  in  bales  is 
a  heavy  article  or  an  article  of  measurement,  in  the  sense  in  which 
these  terms  are  employed  in  the  statute.  It  is  true,  as  stated  by 
the  Circuit  judge  in  his  opinion,  that  the  court  takes  notice  of  the 
S^iieral  customs  of  the  country ;  but  that  does  not  impl^r  that  the 
^isagee  of  business,  as  a  general  rule,  lay  within  the  juaicial  notice 
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of  the  conrtB.     Those  customs  that  have  been  incorporated  as  part 
of  the  common  law,  as  defined  by  adjudicated  cases,  are,  beyond      i 

?uestion,  subjects  of  judicial  notice  without  p'roof  in  point  of  fact  i 
t  is  not  to  be  denied  that  customs  may  and  do  become  so  inoorpo>  | 
rated,  that  have  had  their  origin  since  the  period  of  time  to  which 
the  common  law  looks  as  the  test  of  antiquity.  It  may  well  be 
questioned  whether  an^  modem  custom  becomes  incorporated  in 
me  common  law  until  it  has  been  established  as  a  matter  of  fact  by 
judicial  authority.  The  change  of  the  status  of  such  a  questioii 
from  one  of  fact  to  one  of  law,  is  by  gradual  and  almost  insensible  steps 
but  is  of  merely  speculative  interest,  as  it  regards  the  present  caea 
It  is  dear  that  the  terms  heavy  articles  and  articles  of  measurement 
cannot  be  defined,  in  their  application  to  goods  of  different  kinds,, 
by  mere  legal  authority ;  but  assuming  them  to  be  intelligible  ta 
those  concerned  in  the  business  of  transportation  by  rail,  or  by 
more  general  means,  their  sense  must  be  made  apparent  by  testi- 
mony of  such  a  custom  or  habit  of  business  as  tends  to  define  their 
import.  If  these  terms  are  to  be  regarded  "as  used  in  a  sense  pecu- 
liar to  those  engaged  in  a  particular  business,  then  their  force  can 
only  be  ascertained  by  testimony  adduced  for  that  purpose  and  as* 
matter  of  fact.  That  they  cannot  be  regarded  in  any  other  sense 
will  become  apparent  from  the  consideration  of  their  nature. 

It  is  evident  that  the  term  heavy  articles  is  used  in  a  technical 
sense,  and  not  according  to  its  popular  use,  from  the  fact  that  it  ia- 
contrasted  with  articles  of  measurement.  Articles  of  measurement 
are  such  as  are  ordinarily  transported  by  measurement  and  not  by 
weight.  It  cannot  be  said  that  there  is  any  such  class  of  articlea  aa 
articles  of  measurement  in  a  general  sense,  and  commonly  known 
and  understood  as  such,  and  hence  the  term  must  have  a  puticnlar 
or  technical  sense.  Without  doubt  articles  of  measurement  are 
charged  according  to  volume,  a  cubic  capacity,  because  they  are 
light,  as  compared  with  the  class  called  heavy,  and  that  acconnta^ 
for  the  teiin  heavy  being  applied  to  the  opposite  class,  but  that 
affords  the  reason  of  the  term,  but  not  its  definitioiu 

It  is  said,  however,  that  the  statute  affords  a  means  by  which  the 
terms  heavy  and  articles  of  measurement  may  be  defined  without 
the  aid  of  extrinsic  proof,  in  such  manner  as  to  accomplish  what 
should  be  regarded  as  the  object  of  the  statute,  viz.,  to  make  every 
article  transported  pay  according  to  a  single  standard  by  which  the 
two  elements  of  weight  and  volume  are  brought  to  a  common  unit 
of  comparison.  It  is  said  that  an  article  that  weighs  thirty  pounds 
and  occupies  the  space  of  one  cubic  foot  will  pay  an  equal  amount, 
whether  it  is  computed  according  to  weight  or  to  measurement, 
and  that,  therefore,  an  article  weiffhinff  more  than  thirty  pounda 
to  the  cubic  foot  should  be  chargea  as  neavy,  because  it  is  heavier 
than  the  article  selected  as  the  unit,  and  that  articles  of  less  than 
thirty  pounds  per  cubic  foot  should,  for  the  same  reason,  be  rer 
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garded  as  articles  of  measiirement.    This  method  of  gathering  the 
sense  of  the  statiite  is  certainly  ingenious,  and,  if  sanctioned  by  the 
rules  of  oonstmction,  ought  to  prevail,  notwithstanding  its  novelty. 
If  the  statute  indicated  an  intention  to  furnish  a  mathematical  for- 
mula capable  of  determining  whether  any  particular  article  belonged 
to  the  one  class  or  to  the  ouer,  we  should  be  compelled  to  say  uiat 
this  was  the  formula,  as  no  other  appears,  dependm^  wholly  on  the 
provisions  of  the  statute,  without  extrinsic  help.     JBut  the  statute 
contains  nothing  that  furnishes  the  indication  of  such  an  intent. 
If  we  test  the  mathematical  standard  by  its  fitness  to  accomplish 
the  general  objects  of  the  statute,  it  must  fail.     Like  all  theoretical 
conceptions,  it  demands  a  state  of  things  possible  but  that  may  never 
actually  exist.     For  instance,  if  all  articles  carried  by  rail  were  of 
the  same  value,  according  to  weight  or  volume,  the  formula  would 
approach  perfection.    But  that  is  not  the  case.     Coal  and  diamonds, 
though  intimately  related  through  the  element  that  is  common  to 
them,  are  very  far  removed  from  each  other  in  point  of  valut.     It 
is  dear  that  any  standard  that  would  rank  these  articles  together 
as  pajin^  the  same  amountper  pound  for  transportation,  would  be 
practicaUy  an  absurdity.     The  articles  sublect  to  railroad  transpor- 
tation are  of  so  varied  a  character  as  to  value,  liability  to  produce 
and  receive  injury,  and  convenience  of  handling  and  transportation, 
that  the  absurdity  illustrated  by  the  case  of  coal  and  diamonds  re- 
appears with  more  or  less  distinctness  throughout  the  whole  series. 
It  may  be  said  that  classification  of  freights  into  several  grades 
or  clasees,  each  paying  a  rate  difEering  from  the  others,  and  passing 
by  the  regular  steps  of  gradation  from  the  minimum  charge  to  the 
maximum,  might  obviate  the  irregularity  that  would  result  from 
the  differences  of  value  in  the  articles  so  graded  in  the  application 
of  the  rule  of  computation  already  stated.    If  it  were  possible  that 
practical  classification  should  be  based  on  differences  of^  value  alone, 
this  might  be  the  case.     But  there  are  other  considerations  than 
that  of  value  that  must  enter  into  practical  classification,  such  as 
liability  to  produce  or  sustain  damage,  and  the  convenience  of  hand- 
ling and  transportation.    It  is  apparent  that  the  moment  it  is  ad- 
mitted that  the  amount  charged  for.  any  two  commodities  respec- 
tively, may  be  regulated  independently  of  their  relative  weight  and 
volume,  the  rule  of  equality  propounded  in  the  mathematical  for- 
mnla  is  violated,  as  would  be  the  case,  in  many  instances,  where 
Terences  relative  to  liability  to  produce  or  receive  injuir,  and  the 
convenience  of  handling  and  transporting  were  allowed  to  affect 
the  amount  of  the  sums  charged  for  freight.    It  is  clear  that  the 
tendency  of  such  a  construction  as  that  contended  for  would  be  to 
^^pel  railroad  companies  to  adjust  their  business  to  theoretical 
boards  instead  of  leaving  them  free,  within  certain  limits,  to 
^r^jange  their  modes  of  transacting  their  business  according  to  the 
Agencies  of  the  business.    It  is  equally  clear  that  the  whole  pur- 
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pose  of  the  Btatnte  was  to  fix  an  upward  limit  to  railroad  chargea, 
and  not  to  fix  a  scale  by  which  they  mi^ht  be  computed  with  lef- 
erenoe  to  a  unit  common  to  all  classes  oi  ^oods.  This  would  leare 
the  company  free  to  pursue  that  course  tnat  would  be  dictated  bj 
business  necessity  or  prudence  within  the  limits  fixed  by  law.  Such 
being  the  case,  we  must  conclude  that  the  act  does  not  afford  anj 
means  of  determining  the  force  of  the  expressions  heavy  and  artides 
of  measurement,  ana  that  these  terms  must  be  defined  by  proof  of 
the  custom  in  practice  prevailing  at  the  time  of  the  passage  of  the  ] 
act.  j 

There  is  no  evidence  in  this  case  in  which  a  construction  of  these      . 
terms  can  be  made  in  their  application  to  cotton  packed  in  balei, 
and  the  judgment  ap{>ealed  from  must  be  set  aside  and  the  cause 
remanded  to  the  Circuit  Court  for  further  proceedings. 

Mclver  and  McGowan,  A*  J.'s,  concurred. 


The  Chicago  Cnr  Ry.  Ca 

V. 

Benjahest  Mumfobd. 
(07  JZKfUHf  J2(p0rt«,  660.  February  SylSBl.  E^aingdenUd  March  Term,  ISSl.) 

Where  a  person  on  a  street  car  told  the  driver  the  place  where  he  desired  to 
get  off,  and  was  notified  by  the  driver  that  they  had  reached  that  place, 
and  when  he  was  in  the  act  of  stepping  off,  the  car  started  up  with  a 
sudden  jerk,  which  threw  him  upon  the  ground,  Inflicting  a  serious  in- 
jury, it  was  Jidd  that  this  was  a  clear  act  ofnegligence  on  the  part  of  the 
railway  company ;  that  it  was  the  duty  of  the  company  to  have  stopped 
the  car  a  sufficient  time  to  allow  the  passenger  to  step  off,  and  that  eren 
if  the  car  was  stopped  at  the  proper  place,  it  was  negligence  to  start  it 
with  a  sudden  jerk,  without  the  exercise  of  any  precaution  for  the  safety 
of  those  attempting  to  get  off. 

In  an  action  against  a  street  railway  company  to  recover  damaees  for  a  per- 
sonal injury  received  in  attempting  to  alight  from  a  car,  uie  defenaant 
asked  the  court  to  instruct  the  jury  to  find  for  the  defendant,  if  tbej 
found  that  the  plaintiff,  while  the  car  was  still  in  motion,  without  ring- 
ing the  bell,  and  without  notice  to  the  driver  of  his  intention,  aligbtd 
from  the  car,  and  in  so  doing  W9S  thrown  to  the  ground  bv  a  jerk  of  the 
car,  and  was  so  injured :  EiMy  that  the  instruction  was  bad  and  properly 
refused,  as  the  motion  of  the  car  might  have  been  barely  perceptible,  in 
which  case  the  driver  would  have  no  right  to  start  the  car  by  a  sudden 
jerk  without  looking  to  see  if  passenffers  were  in  the  act  of  lU^ghting  or 
not,  and  that  the  act  of  the  plaintiff  m  such  case  could  not  be  regarded 
as  negligence. 

When  the  driver  of  a  street  car  had  been  notified  that  a  passenger  desired  to 
get  off  at  a  certain  house  on  the  street,  and  had  agreed  to  stop  the  ctf 
at  such  a  place,  an  instruction  that  if  the  passenger,  when  near  the  place 
named,  undertook  to  get  off  the  car  while  it  was  going  slowly,  the  driver 
having  no  notice  of  his  intention,  he  could  not  recover  for  a  personal 
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injury,  although  the  car  started  forward  as  he  was  stepping  ofE,  which 
threw  him  to  the  ground,  was  held  properly  refused,  as  being  calculated 
to  mislead  the  jury. 
Where  a  party  excepts  to  a  refusal  to  give  an  instruction  as  asked,  but  not  to 
the  ^Ting  of  tne  same  as  modified,  and  the  ruling  of  the  court  is  not 
\irged  88  a  ground  for  a  new  trial,  nor  assigned  for  error  in  the  Appel- 
late Court,  the  only  question  before  this  court  will  be,  whether  the  trial 
court  erred  in  refusing  the  instruction  as  asked. 

Appeal  from  the  Superior  Court  of  Cook  county. 
This  was  an  action  on  the  ease,  brought  by  Benjamin  Mnmford 
against  the  Chicago  City  By.  Co.  to  recover  damages  for  a  personal 
injury  resulting  from  the  negligence  of  the  company. 

On  the  second  trial  of  the  case,  the  jury  found  for  the  plaintiff, 
and  assessed  his  damages  at  $8,000.     The  plaintiff  entered  a  re- 
mittitor  of  $3,000.    A  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  against  the  defendant  for  $5,000. 
^Messrs.  HitchcocK,  Dupee  &  Judah,  for  the  apjpellant. 
Any  negligence,  however  slight,  on  the  part  of  the  injured  per- 
son, if  proximate  or  materially  contributing  to  the  iojuiTy  will 
prevent  a  recovery.    Potter  v,  Chicago  &  Northwestern  K.  K.  Co., 
21  Wis.  377;  Chicago  &  Alton  E.  R  Co.  v.  Qretzner,  46  III.  74. 

And,  therefore,  the  third  instruction  for  the  appellee  required 
the  jury  to  find,  not  only  that  his  negligence  was  slight,  but  not 
the  proximate  cause  of  the  injury,  in  order  to  justify  a  recovery. 

£ven  riding  on  the  steps  of  a  street  car,  when  there  is  room 
inside,  is  negligence.  ClarK  v.  Eighth  Avenue  B.  R.  Co.,  36  K.  Y. 
135. 

It  has  been  repeatedly  held,  in  this  State,  that  it  is  negligence 
to  alight  from  a  steam  car  when  in  motion.  The  question  has  never 
arisen  in  regard  to  a  horse-car.  The  danger  is,  however,  very  much 
the  same,  and  has  led  to  such  notices  as  were  posted  in  the  car  on 
which  the  appellee  was  injured.  Every  person  knows  the  danger, 
and  never  alights  without  special  guards  against  the  risk.  Onio 
&  Miss.  R.  R.  Co.  V.  Stratton,  78  111.  88 ;  Illinois  Central  R.  R. 
Co.  V.  Slatton,  64  id.  133 ;  Chicago  &  Alton  R.  R.  Co.  v.  Randolph, 
53  id.  610. 

The  question  of  negligence  was  a  mixed  one  of  law  and  fact,  and 
it  was  the  duty  of  the  court  to  instruct  the  jury  whether  the  facts 
which  the  testimony  tended  to  prove  would,  if  found  true,  coiisti- 
tate  that  negligence  which  would  defeat  the  action.  Trow  v.  Ver- 
mont Central  R.  R.,  24  Vt.  487 ;  Filer  v.  The  New  York  Central 
R  R.  Co.,  49  N.  T.  47. 

Tlie  court  also  erred  in  modifying  appellee's  third  and  fourth 
instructions. 

That  the  damages  were  excessive  counsel  cited :  City  of  Chicago 
V.  Bpophy,  79  111.  277 ;  Chicago  &  Alton  R.  R.  Co.  v.  Wilson,  63 
id.  167;  Chicago  &  Alton  R.  R.  Co.  v.  Murray,  71  id.  601. 

Heesrg.  PecBiam  &  Brown  for  the  appellee. 
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Cbaio,  J. — This  was  an  action  on  the  case,  brought  by  Benjamin 
Mumford,  against  the  Chicago  City  By.  Co.,  a  corporation  opera- 
ting street  cars  in  the  city  of  Chicago,  to  recover  damarai  for  a 
personal  injury,  received  while  in  the  act  of  ^tting  off  me  car  of 
the  defendant  near  the  Palmer  House,  in  Chica^.  On  the  trial 
of  the  cause  in  the  circuit  court  the  plaintiff  obtained  a  judgment, 
which  the  railway  company  seeks  to  reverse,  first,  on  tne  ground 
that  the  plaintiff  failea  to  show  that  he  was  free  from  n^figencc 
which  contributed  to  the  injury.  Second,  that  the  court  erred  in 
refusing  defendant's  third  and  fourth  instructions.  Third,  that  the 
damages  are  excessive. 

It  is  an  undisputed  fact  that  the  plaintiff  notified  the  driver  who 
was  in  charge  oi  the  car,  soon  after  he  went  in  the  car,  that  he  de- 
sired to  stop  at  the  Palmer  House,  and  that  the  driver  promised 
to  stop  ana  let  him  off  at  that  place,  but  whether  the  accident 
occurred  from  the  negligence  of  the  driver,  or  through  the  negii- 
gence  of  the  plaintiff,  there  is  some  conflict  in  the  evidence ;  bat, 
upon  that  question,  the  juij  found  for  the  plaintiff,  and  we  are 
not  prepared  to  say  the  finding  was  unauthorized. 

Tne  plaintiff,  in  substance,  testified  that  when  they  came  near 
the  Palmer  House  the  driver  notified  him  by  a  gesture  that  they 
had  reached  the  place  to  get  off.    He  then  said,  ^^I  immediately 
got  up,  went  to  the  door,  and  finding  the  car  going  faster  than  it 
was  safe  for  me  to  get  out,  I  rode  on  the  car  until  1  thought  it  was 
perfectly  safe  to  step  off.    We  were  then  very  near  to  the  door 
of  the  f^almer  House,  and  I  intended  to  have  stepped  on  my  right 
foot,  and  I  had  hold  of  the  iron  (iron  railing)  wim  my  left  hand, 
and  when  I  got  my  foot  near  the  ground,  I  don't  know  but  it  may 
have  been  touching,  there  was  a  sudden  jerk  ahead,  and  I  was 
thrown,  I  should  think,  my  length  or  more,  on  the  ground  by  the 
jerk."    The  plaintiff  is  confirmed  in  his  evidence  in  regard  to  the 
fact  that  tiie  conductor  notified  him  that  they  had  reached  the 
place  to  get  off,  and  also  in  regard  to  the  fact  tnat  he  was  throim 
upon  the  ground  by  a  sudden  jerk  of  the  car,  by  two  other  wit- 
nesses who  were  in  the  car  at  the  time.    F.  E.  Day,  who  was  a 
passen^r  at  the  same  time,  testified  that  ^^the  driver  said,  ^here  is 
your  place;'  he  spoke  to  some  one  in  the  car  and  looked  at  the 
man,  and  pointed  with  his  hand  to  the  Palmer  House,  and  the 
plaintiff  ffot  up  and  walked  out  of  the  door,  the  car  going  slow; 
ne  had  his  head  down,  his  feet  went  down  on  the  ground,  when 
the  car  gave  a  jerk  up  and  slung  him  off."    The  other  witness  who 
was  on  me  car  at  the  time  does  not^  in  anv  material  respect,  diff^ 
in  his  statement  of  the  occurrence  from  tke  witness  Day.    If  the 
evidence  of  the  plaintiff,  and  the  two  witnesses  called  by  him,  is 
worthy  of  credit,  it  is  apparent  that  the  injury  which  the  plaintiff 
received  is  to  be  attributed  to  the  negligence  of  the  company. 

From  this  evidence  it  appears  that  the  plaintiff  was  notined  bj 
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the  person  in  charge  of  the  car  that  they  had  reached  the  place 
for  nim  to  get  ofE,  and  when  he  was  in  the  act  of  stepping  oft,  the 
car  started  np  with  a  sndden  jerk  and  he  was  thrown  upon  the 
g:roiiiid.  It  was  the  duty  of  the  defendant  to  stop  the  car  a  suffi- 
cient time  to  allow  the  plaintiff  an  opportunity  to  step  off,  and  it 
was  a  clear  act  of  negligence  for  the  company  to  start  up  with  a 
"  jerk  "  when  the  jjlaintm  was  in  the  act  oi  stepping  off. 

It  is  true,  the  dnver  on  the  car  denies  that  he  notilied  the  plain- 
tiS,  by  gesture  or  otherwise,  to  ^t  off,  and  says  he  came  to  a  com- 
plete stop  opposite  the  Palmer  House  and  looked  in  tiie  car  and 
saw  that  plaintiff  was  gone.    In  regard  to  the  fact  that  the  car  was 
stopped  opposite  the  entrance  of  the  Palmer  House,  he  is  corrobo- 
ratea  by  a  driver  on  another  car  which  was  following  the  one  from 
which  plaintiff  was  thrown,  and  he  thinks  that  plaintiff  fell  from 
the  car  before  it  stopped.     The  jury,  however,  saw  all  the  witnesses 
and  heard  them  testify  on  the  stand,  and  it  was  for  them  to  deter- 
mine whether  the  evidence  of  the  car  drivers  was  entitled  to  as 
much,  or  more,  credit  than  the  evidence  of  the  other  witnesses  who 
saw  the  accident.     The  jury,  being  judges  of  the  credibility  of  the 
witnesses,  had  the  right  to  disregard  the  statements  of  the  drivers, 
when  they  were  in  direct  conflict  with  the  evidence  of  other  wit- 
nesses more  credible,  and  accept  the  testimony  of  these  other  wit- 
nesses as  true.     Where  that  has  been  done  we  cannot  interfere  with 
the  verdict.    K,  however,  it  be  true  that  the  car  stopped  opposite 
the  entrance  to  the  Palmer  House  as  stated  by  the  car  driver,  it  by 
no  means  follows  that  the  company  was  free  from  negligence. 

From  the  evidence  it  is  probable  that  the  car  did  stop,  but  this 
did  not  relieve  the  car  driver  from  further  care  for  the  safety  of 
passengers.  It  was  his  business  to  know,  before  he  started  up, 
whether  passengers  were  in  a  position  to  be  injured,  and  it  cannot 
be  r^Toed  otherwise  than  an  act  of  negligence,  to  start  the  car 
with  a  ^* sudden  jerk"  without  the  exercise  of  any  precaution  for 
the  safety  of  those  who  might  be  getting  off  or  on  the  car ;  and 
none  seems  to  have  been  exercised. 

It  is  next  urged,  that  the  court  erred  in  refusing  instructions 
Kos.  3  and  4.    They  are  as  follows : 

"3.  If  the  jury  believe  from  the  evidence,  that  the  plaintiff  no- 
tified the  driver  that  he  desired  to  get  off  at  the  Palmer  House, 
the  driver  was  justified  therefrom  in  supposing  he  wished  to  get 
ofi  opposite  the  entrance  of  the  house ;  and  if  tney  further  believe, 
from  the  evidence,  that  while  the  car  was  still  in  motion,  without 
Tinging  the  bell  and  without  any  notice  to  the  driver  of  his  inten- 
tion 80  to  do,  the  plaintiff  alighted  from  the  car,  and  in  so  doing 
was  thrown  to  the  ground  bv  a  jerk  of  the  car,  and  so  sustainea 
the  injuries  complained  of,  they  will  find  for  the  defendant." 

1^4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
heing  a  passenger  on  the  car  of  the  defendant,  requested  the  driver 
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to  let  him  off  at  the  Palmer  House;  that  the  driver,  at  or  near  tbe 
only  entrance  of  said  house  on  State  street,  looked  in  said  car  and 
found  that  the  plaintiff  was  not  upon  the  car ;  that  the  plaistifi 
had  given  the  ariver  no  notice  of  his  desire  or  intention  to  set  out 
of  the  car  at  an  earlier  place  than  at  said  entrance,  and  tEat  the 
driver  had  no  knowledge  of  any  intention  or  attempt  of  the  plain- 
tiff so  to  do ;  and  if  they  further  believe,  from  the  evidence,  that 
the  plaintiff,  finding  himself  near  the  Palmer  House,  and  that  the 
car  was  going  slow^,  undertook  to  get  off  the  car  before  it  stopped, 
supposing  he  could  succeed  in  doing  so  safely,  and  that  just  as  be 
was  stepping  off  the  car  started  forward,  the  driver  having  no  no- 
tice of  the  intention  or  position  of  the  plaintiff,  and  no  reason  to 
know  of  the  same,  then  they  will  find  for  defendant." 

The  court  refused  to  give  the  instructions  as  asked,  but  modified 
the  3d  by  inserting  after  the  wordcai',  in  the  eighth  line, "  without 
the  knowledge  or  direction  of  the  driver,"  and,  in  tlie  8th  linejin- 
seiled  after  me  word  car,  "  without  any  fault  or  negligence  of  tie 
driver." 

The  court  also  modified  the  4th  by  inserting  the  same  words  after 
the  word  undertook  in  the  12th  line,  and  after  the  word  forward 
in  the  15th  line,  and  then  gave  the  instructions  to  the  jury  as  mod- 
ified. 

The  defendant  excepted  to  the  decision  of  the  court  in  refaang 
to  give  the  instructions  as  asked,  but  did  not  except  to  the  giving 
of  the  instructions  as  modified,  nor  was  that  decision  of  the  oi>urt 
urged  as  ground  for  a  new  trial,  or  assigned  for  error  in  the  Appel- 
late Court.  The  question,  then,  presented  by  this  record  is,  whether 
the  court  erred  in  refusing  the  instructions  as  asked. 

We  will  first  examine  Uie  third  instruction.  By  this  instruction 
the  jury  was  directed  to  find  for  the  defendant  if  they  found, 
that  while  the  car  was  still  in  motion,  without  ringing  the  bell, 
and  without  notice  to  the  driver  of  his  intention,  the  plaintiff 
alighted  from  the  car,  and  in  so  doing  was  thrown  to  the  gronnd, 
by  a  jerk  of  the  car,  and  so  sustained  the  injuries. 

If  all  the  facts  stated  in  the  instruction  were  found  to  be  true 
by  the  jurYj  it  would  not  necessarily  follow  that  they  should  find 
for  tbe  deiendant.  If  the  motion  of  the  car  was  barely  percepti- 
ble, it  would  be  in  motion.  And,  suppose  it  was  barely  moving 
when  it  reached  the  Palmer  House,  and,  while  in  this  condition, 
plaintiff  attempted  to  step  off,  bat,  at  that  moment,  the  driver 
started  the  car  with  a  "  sudden  jerk,"  without  looking  to  see 
whether  passengers  were  in  the  act  of  alighting  or  not,  could  the 
acts  of  the  plaintiff,  under  such  circumstances,  to  regarded  so  negli- 
gent that  he  could  not  recover  ?  We  think  not.  fi,  however,  the 
mstruction  had  been  given,  the  jury  could  not  have  done  otherwise 
than  find  for  defendant. 

The  4th  instruction,  although  artfully  drawn,  was  calculated  to 


* 
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misleaid  the  inry,  and  for  this  reason  we  are  of  opinion  the  court 
properly  renised  to  give  it  to  the  jury  as  it  was  originally  pre- 


It  is  a  fact,  in  regard  to  which  there  is  no  dispute,  that  the  plain- 
tiff desired  to  set  off  the  car  at  the  Palmer  House,  and  the  driver 
had  been  notihed  of  this  fact  and  had  agreed  to  stop  the  car  and 
\et  the  plaintiff  oS  at  this  place. 

The  instruction,  with  these  facts  before  thejury,  in  substance  di- 
rected them,  that  if  plaintiff,  when  near  the  I'almer  House,  under- 
took to  get  off  the  car  while  it  was  going  slowly,  the  driver  having 
BO  notice  of  his  intention,  he  could  not  recover,  although  the  car 
started  forward  just  as  he  was  stepping  off.     Had  the  mstruction 
said  that  plaintiff,  before  he  reached  the  Palmer  House,  or  before 
lie  wsis  opposite  the  entrance,  without  notice  to  the  driver,  and 
while  the  car  was  moving  at  its  usual  rate  of  speed,  undertook  to 
get  ofE,  etc.,  it  mi^ht  have  been  sustained,  but  its  language  and 
meaning  are  entirely  different.    When  the  plaintiff  was  opposite 
the  entrance  to  the  I^almer  House,  he  was  near  the  Palmer  House, 
and  if,  when  opposite  the  entrance,  he  undertook  to  get  off,  the  car 
being  barely  in  motion,  or,  as  stated  in  the  instruction,  which  may 
mean  the  same  thing, — going  slowly, — and  as  he  was  in  the  act  of 
stepping  off,  the  car  started  forward,  and  he  was  thrown  to  the 
eround  and  injured,  he  might  recover, — ^but  had  the  instruction 
been  given  he  could  not. 

We  are  of  opinion  that  the  instruction  was  calculated  to  mislead 
the  jury,  and  tne  court  did  not  err  in  refusing  it. 

It  is  also  claimed  that  the  damages  are  excessive.  It  appears 
from  the  evidence  that  the  injury  received  was  serious  and  perma- 
nent. The  thifi^h  bone  was  fractured,  which  rendered  the  plaintiff 
a  cripple  for  lue.    Besides,  he  was  otherwise  injured. 

It  is  true  the  damages  are  high,  but  we  do  not  regard  the  amount 
of  the  judgment  so  excessive  as  to  justify  arevers^  on  the  ground, 
alone,  of  excessive  damages. 

After  a  careful  examination  of  the  whole  record,  we  are  of  opin- 
ion that  no  substantial  error  appears.     The  judgment  will,  there- 
fore, be  afSrmed. 
Judgment  affirmed. 

Dickey,  O.  J. — ^I  think  this  judgment  ought  to  be  reversed  for 
error  in  modifying  the  defendant's  3d  instruction.  In  my  judg- 
ment the  refusal  of  the  instruction  as  asked,  and  the  giving  of  the 
^ngtmction  as  modified,  constitute  but  one  ruling,  and  an  exception 
taken  to  the  refusal  of  the  instruction  as  asked  is,  in  substance,  an 
exception  to  the  whole  ruling,  embracing  the  erroneous  modifica- 
tion. 

flee  GermantowD,  etc.,  Ry.  Co.,  2  Am.  &  Bng.  K  R  Cas.  dO. 
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Louis  Bills,  Bespondent, 

V. 

Thb  Kew  Yobk  Central  B.  B.  Co.,  AppdlaQt 

(84  2fmo  York  BeparU^  6.    FAruary  1,  1881.) 

PlaintifrB  cattle  were  transported  by  defendant  from  B.  to  W.  A.  imder  » 
contract  which  providea,  among  other  things,  that  in  consideration  of  a 
reduced  price  for  transportation,  plaintiff  would  assume  the  risk  of  dsm* 
age  sustuned  by  delay  in  transportation;  also  that  plaintiff  should  load 
and  unload  at  his  own  risk,  defendant  furnishing  help,  and  that  nlaiotiff 
should  send  a  person  with  the  cattle  to  take  chaise  of  them.  The  tnfo 
was  delayed  by  a  flood  which  submerged  the  track,  and  the  cattle  being 
without  food  were  injured.  In  an  action  to  recover  damages  for  the 
injury,  hM^  that  defendant  was  not  bound  to  unload  the  cattle  when  th« 
train  was  stopped ;  but  that  it  was  its  duty,  upon  reasonable  request,  to 
so  place  the  cars  in  which  the  cattle  were  as  to  be  convenient  to  the  usoil 
ana  accessible  means  of  unloading,  if  practicable,  and  for  a  failure  so  to 
do  it  was  liable. 

Plaintiff's  a^nt  made  such  a  request;  the  engine  drawing  the  train  was  dis- 
abled; it  appeared,  however,  that  defendant  had  engines  at  U.,  forty- 
three  miles  oistant;  also  that  other  motive  power  might  have  been  readi- 
ly obtained.  The  court,  after  referring  to  the  evidence  on  this  subject 
and  to  a  statement  of  defendant's  conductor  that  he  did  not  telegraph 
to  U.,  submitted  it  to  the  jury  as  a  question  of  fact  whether  it  was  not 
gross  negligence  for  defendant  to  omit  to  send  for  assistance  if  he/p 
could  rei^ily  have  been  obtained.  BM,  no  error;  and  that  this  waa  so, 
even  if  the  fair  import  of  the  charge  was  that  the  jury  might  determine 
that  it  was  negligence  not  to  send  for  assistance  to  U. 

The  engine  of  the  train  was  disabled  by  the  engineer  running  it  into  the 
water,  and  there  was  evidence  tending  to  show  negligence  on  his  part  in 
80  doing.  The  court  charged  that  if  the  engine  was  disabled  by  the 
negligence  and  recklessness  of  defendant's  agents,  then  their  refusal  to 
place  the  cars  where  plaintiff  could  unload  was  not  to  be  excused  by  an 
absence  of  motive  power.  Edd^  no  error;  that  defendant  could  not 
plead  its  own  previous  negligence  as  an  excuse  for  its  inability  to  per- 
form a  distinct  and  affirmative  duty. 

Also,  hdd^  that  plaintiff's  damages  .could  not  be  mitigated  by  speculating 
upon  what  miaht  have  happened  had  his  request  been  granted  and  the 
cattle  unloaded. 

When  the  train  was  at  U.,  and  those  on  board  were  warned  of  the  high  water, 
plaintiffs  agent  requested  the  conductor  to  place  the  cars  there  in  a  con- 
venient position  for  unloading;  this  request  was  declined.  Tbeconri 
was  asked  but  declined  to  charge  that  defendant  was  not  liable  for  such 
refusal;  it  charged,  however,  that  if  the  jury  believed  the  conductor  bad 
reason  to  think  he  could  run  the  train  through  without  serious  deten- 
tion, defendant  would  not  be  liable  because  of  such  refusaL  BM^  ^^ 
error. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  plaintiff,  en- 
tered upon  an  order  made  April  8,  1880,  overruling  defendaflt's 
exceptions,  whicli  were  ordered  to  be  heard  at  first  instance  at 
General  Term  and  directing  judgment  on  the  verdict. 
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This  action  was  brought  to  recover  damages  for  alleged  negli- 
^nce  of  the  defendant  in  the  performance  oi  a  contract  as  a  com- 
mon carrier  for  the  transportation  of  eight  car-loads  of  cattle.  A 
memorandum  of  decision  on  former  appeal  will  be  fonnd  in  53 
:!^.  Y.  608. 

The  plaintiff's  cattle  were  transported  by  the  defendant  from 
BofEalo  to  West  Albany  nnder  a  special  contract,  which  provided, 
among  other  things,  thVt  in  conBiji^tion  of  a  deduced  price  fo^ 
transportation  the  plaintiff  shonld  assume  certain  risks,  and  among 
others,  those  of  injuries  which  the  cattle  might  receive  in  conse- 
qnenoe  of  their  maiming  themselves  or  each  other,  or  from  delays, 
or  on  account  of  being  injured,  and  also  the  risk  of  any  loss  or 
damage  which  might  be  sustained  by  reason  of  any  delay  in  the 
transportation. 

It  was  further  stipulated  that  the  plaintiff  should  load,  tranship 
and  unload  the  cattle  at  his  own  risk,  the  defendant  furnishing  the 
necessary  laborers  to  assist,  and  also  that  the  plaintiff  should  send 
some  person  on  the  same  train  with  the  stock,  to  take  charge  of  it, 
who  should  be  carried  free  of  charge. 

The  time  ordinarily  consumed  in  the  transportation  from  Buffalo 
to  West  Albany  was  from  twenty-four  to  twenty-six  hours.  The 
train  in  question  left  Buffalo  on  Monday,  March  16, 1868,  at  about 
10  XM.J  but  by  reason  of  an  extraordinary  flood  tiie  defendant's 
track  was  submerged  at  Palatine  Bridge,  fifty-four  miles  west  of 
Albany  and  forty-three  miles  east  of  XJtica ;  by  this  obstrnction  the 
train  was  delayed  at  Palatine  Bridge  about  twenty-four  hours,  and 
did  not  arrive  at  Albany  until  the  afternoon  of  Wednesday,  the 
18th  of  March.  During  all  this  time  the  cattle  had  remained  upon 
the  train  without  food,  and  on  their  arrival  at  Albany  were  found 
to  have  been  seriously  injured  bv  the  detention. 

The  evidence  on  the  part  of  tne  plaintiff  tended  to  establish  that 
after  the  train  had  arrived  at  Palatine  Bridge,  and  it  had  been 
ascertaiQed  that  it  could  proceed  no  further,  the  agent  of  the  plain- 
tiff in  charge  of  the  cattle  requested  those  in  charge  of  the  train 
to  haul  it  on  a  side  track,  where  there  was  a  platform,  for  the  pur« 
pose  of  enabling  him  to  remove  the  cattle  from  the  cars  and  teed 
and  water  them,  but  that  this  request  was  refused. 
The  farther  material  facts  appear  in  the  opinion. 

Samuel  Hand  for  appellant.  Defendant  was  not  obliged  to  un- 
load the  cattle  at  any  place  except  that  contemplated  in  the  con- 
tract. (Penn.  v.  B.  &  E.  R.  Co.,  49  N.  Y.  204.")  The  whole  in- 
]My  being  from  delay,  and  it  being  expressly  stipulated  that  damage 
Irom  d^lay  should  be  at  the  risk  of  the  plaintin,  defendant  was  not 
liable.  (Cra^  v.  N.  Y.  0.  R.  R.  Co.,  61  N.  Y.  61 ;  Wibert  v. 
Erie,  2  Kern,  245;  Conger  v.  H.  R.  R.  R,  6  Duer,  375.)  A  car- 
ner  of  cattle  is  not  an  insurer  of  animals  against  injuries  arising 
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from  their  nature  and  propensities,  and  which  conld  not  be  pre- 
vented by  foresight,  vigilance  and  care.  (Penn.  v.  BnSalo  &  K 
E.  R.  Co.,  49  N.  Y.  204 ;  Clark  v.  Rochester  &  Syracuse  R.  R 
Co.,  14  id.  570 ;  Michigan  S.  &  N.  I.  R.  R.  Co.  v.  McDonou^, 
21  Mich.  165;  Kendal  v.  Southwest  Ry.,  L.  Rep.,  ExdL  373; 
Angell  on  Carriers,  §  214  a ;  McManns  v.  Lancashire  &  York  Ry. 
Co.,  2  H.  &  N.  693;  Carr  v.  Rj.  Co.,  7  Exch.  711,  B.  Parke; 
Blower  v.  The  Gt.  W.  Ry.,  L.  Rep.,  7  C.  P.  655.)  The  contract 
was  fully  performed  by  defendant.  (Penn.  v.  Eric  R.  R.,  supra; 
Farrar  v.  Camden  &  Amboy  R.  R.  Co.,  55  Penn.  St.  211 ;  Dow 
V,  N.  J.  S.  Nav.  Co.,  1  Kern.  485 ;  N.  J.  Steam  Nav.  Co.  v.  Mer- 
chants' BL,  6  How.  [U.S.]  344.) 

Hamilton  Harris  for  respondent.  ■ 

FmcH,  J. — On  a  former  appeal*  we  held  in  this  case  that  the      i 
defendant  was  not  bound  to  unload  the  cattle  when  the  train  was      I 
stopped  near  Palatine  Bridge  by  the  overflow  of  the  Mohawk,      i 
and  could  not  be  made  liable  for  such  omission  or  refusal    But 
we  also  held  that  it  was  the  duty  of  the  defendant's  agents  in 
charge  of  the  train,  upon  reasonable  request,  to  so  place  the  cais 
loaded  with  plaintiff's  cattle  as  to  be  convenient  to  the  usual  and 
accessible  means  of  unloading,  if  that  was  practicable,  and  that  a 
failure  to  do  so  carried  with  it  a  liability  for  resultant  damages. 

The  case  was  tried  the  second  time  upon  this  latter  theoiy,  and 
the  one  question  of  fact,  litimted  and  submitted  to  the  juiy,  was 
whether  the  conductor  of  the  freight  train  unreasonably  refused 
to  place  the  cars  containing  plaintifrs  cattle  convenient  to  the  slinte 
or  platform  necessary  to  the  work  of  unloading  them,  when  it  was 
entu'ely  practicable  so  to  have  done.  The  verdict  of  the  jnry  in 
plaintiff's  favor  must  be  held  to  have  determined  this  issue  in  ac- 
cordance with  his  version  of  the  transaction  and  to  dictate  the 
facts  which  are  controlling  in  the  case. 

The  errors  complained  of  on  the  part  of  the  appellant  are  based 
upon  the  manner  in  which  the  case  was  submittM  to  the  juiy,  and 
are  raised  by  exceptions  to  the  charge,  and  to  refusals  to  charge  as 
requested. 

The  first  error  alleged  is  that  the  judge  charged  substantially 
that  the  jury  might  find  the  defendant  liable  for  gross  negligence 
for  refusing  to  send  to  Utica,  forty-three  miles  away,  for  engines 
to  move  the  cars  so  that  plaintiff  might  unload.  This  is  a  broader 
statement  of  the  charge  tnan  is  warranted  by  its  terms.  What  the 
court  did  say  should  be  taken  together  and  in  its  natural  connec- 
tion. The  judge  said,  '^  the  next  question  is,  could  the  request,  if 
made,  have  been  granted  by  defendant ;  did  it  have  the  motive 
power  there?    Earnest  Bills  declares  it  had ;  the  conductor  sap  it 

*  8ee  mem.  68  N.  Y.  608. 
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had  not,  and  also  testifies  that  he  did  not  telegraph  to  Utica,  where 
defendant  had  several  engines.     I  leave  it  as  a  question  of  fact  for 
yoa  to  decide  whether  it  was  not  gross  neeli^ence  in  the  company 
to  omit  to  send  for  assistance  when  such  help  could  readily  nave 
been  obtained."     This  was  not  at  all  an  instruction  as  matter  of 
law  that  it  was  negligence  not  to  send  to  TJtica  for  help.    The 
presence  of  engines  there  was  only  one  of  the  elements  mvolved 
in  the  question  submitted.    What  the  court  did  charge  was  that 
"if  help  oould  readily  have  been  obtained"  the  jury  might  find 
the  fact  of  negligence  from  the  omission  to  send  for  it.     There 
was  very  mtich  of  evidence  tending  to  show  that  help  was  near 
and  could  be  readily  obtained.     According  to  the  statements  of 
plaintiffs  witnesses  the  work  engine  which  aid  come  to  their  relief 
was  passed  by  the  freight  train  at  St.  Johnsville  a  few  miles  away. 
That  engine  did  draw  back  the  cars  from  the  fiood  to  the  station 
at  Palatine  Bridge.    It  is  not  easy  to  see  why,  if  it  could  do  that, 
itconld  not  also  do  the  further  work  of  placing  the  cattle  cars 
alongside  of  the  shute  or  platform.     There  is  some  evidence  that 
it  became  disabled ;  when,  we  do  not  know.     There  is  no  proof 
that  it  happened  before  plaintiffs  request  or  its  frequent  repeti- 
tions.    W  hen  first  made  the  engine  was  evidently  in  working  con- 
dition.   And  it  is  significant,  that  when  last  made,  at  al^ut  8 
O'clock  in  the  evening,  the  refusal  of  the  conductor  is  ffrounded, 
not  on  any  alleged  disability  of  the  work  engine,  but  soldy  on  the 
ground  that  the  men  were  all  tired  out.     If  all  the  motive  power 
at  hand  was  then  in  fact  disabled,  it  is  very  strange  that  the  fact 
was  not  stated,  and  that  a  much  less  cogent  reason  was  assigned 
for  the  refusal.     It  further  appears  that  at  some  time  during  the 
day  a  train  came  from  Fonda  with  three  or  four  engines.     There 
were,  therefore,  facts  indicating  that  motive  power  might  have 
been  readily  obtained,  if  only  sought  for,  and  that  without  sending 
80  far  away  as  Utica.     The  question  of  negligence  was  left  to  the 
inry  on  all  these  facts,  and  with  no  stronger  mstruction  than  that 
nelp  should  have  been  sought  if  it  could  have  been  readily  ob- 
tained.   But  if  the  natural  and  fair  import  of  the  charge  was  that 
the  jnry  might  determine,  from  all  the  facts  before  them,  that  it 
was  negligence  not  to  send  for  assistance  to  Utica,  we  still  think 
the  charge  was  not  objectionable.     If,  as  the  defendant  claimed, 
and  as  was  broadly  asserted  at  the  argument,  there  was  no  motive 
power  present  competent  to  move  the  train  when  plaintiffs  agent 
reonested  opportunity  to  unload,  it  must  follow  that  the  nearest 
lietp  was  at  TJtica.     We  cannot  say  as  matter  of  law  that  the  de- 
fendant's agents  were  not  bound  to  send  for  the  nearest  help  in  the 
emergency,  even  if  it  was  forty  miles  away.     The  question  of 
negligence,  under  the  circumstances,  was  one  of  fact.    We  mav 
have  an  opinion  about  it,  but  it  is  the  judgment  of  the  jury  which 
controls.    If,  as  was  said  on  the  argument,  we  ought  not  to  lay  it 
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down,  as  a  rule  of  law,  that  it  was  negligence  not  to  Bend  to  Ftiea 
for  engines,  neither,  on  the  other  hand  ouffht  we  to  say,  as  matter 
of  law,  that  it  was  not  negligence  to  omit  me  ^ort  in  ibe  unfore- 
seen emena;ency  which  had  arisen,  and  under  the  drcumstanoeb 
establishes    The  im^rtanoe  of  not  invading  the  province  of  the 

Ery  in  actions  of  this  nature  was  well  stated  in  Willis  v.  Long 
land  B.  R  Co.  (34  N.  Y.  679).    It  was  said  that  on  the  trial  of 
such  an  issue,  if  there  is  any  doubt,  however  slight,  either  as  to 
what  facts  are  established  by  the  testimony,  or  as  to  the  oonclosioD 
in  respect  to  the  fact  of  negligence  that  may  be  drawn  legitamatelr 
from  the  circumstances  proved,  by  the  average  of  men  of  common 
sense,  ordinary  experience  and  fair  intentions,  the  case  should  not 
be  taken  from  the  jury.     If  there  was  no  help  nearer  than  Utica, 
to  sav  that  the  conductor  was  not  bound  to  send  for  it,  is  to  measure 
in  miles  and  by  distance,  as  matter  of  law,  the  dutv  of  the  defend- 
ant.    If  forty-three  miles  is  too  far,  how  many  miles  shall  the  law 
determine  as  the  range  within  which  he  ought  to  seek  help  ?    To 
say  that  he  was  not  bound  to  send  to  Utica  for  assistance  because 
it  was  forty-three  miles  awav  is  to  say  that  he  could  leave  these 
cattle  to  starve  without  an  enort,  if  n«  help  was  nearer.     The  call 
for  help  would  take  but  minutes.     Two  or  three  hours,  perhaps, 
would  nave  brought  it,  at  an  expenditure  to  the  company,  alto- 
gether trifling  compared  with  its  possible  liability  for  the  injury 
tnreatened.    An  unforeseen  emergency  had  arisen,  one  not  provided 
for  by  the  ordinary  facilities  and  routine.    What  could  be  reason- 
ably done  to  ward  ofi  the  evil  should  have  been  done,  and  if  noth- 
ing could  be  done  except  to  send  to  Utica  for  an  engine,  because 
there  was  no  motive  power  nearer,  obtainable  or  likely  to  be  ob- 
tained within  a  reasonable  time,  the  question  of  duty,  under  all 
the  circumstances  of  the  case,  was  very  clearly  one  for  the  good 
sense  and  judgment  of  the  jury  and  not  a  question  of  law  for  the 
court.     We  do  not,  therefore,  appreciate  the  alleged  error  of  the 
charge.    We  think  it  f airlv  ana  correctly  presented  the  question 
of  negli^nce,  in  not  sendmff  for  motive  power  which  could  be 
readily  obtained,  to  the  consideration  of  the  jnry. 

The  next  exception  argued  was  taken  to  the  following  language 
of  the  charge,  viz.:  *'  If  the  en^e  was  disabled  by  the  ezprees 
ncj^ligence  and  recklessness  of  the  defendant's  agents,  then  their 
refusal  to  place  the  cars  where  plaintiff  could  have  unloaded  them. 
if  such  refusal  was  made,  was  not  to  be  excused  by  an  absence  of 
motive  power  to  comply  with  the  request."  The  criticism  at  the 
bar  upon  this  proposition  is  that  there  was  no  evidence  of  negli- 
gence in  runmng  the  train  into  the  water ;  that  it  was  the  duty  of 
tlie  conductor  to  proceed  to  his  destination,  if  possible ;  ana,  as 
other  engines,  witn  lower  fire  boxes,  had  succeeded  in  passing  the 
flood,  it  was  his  duty  to  make  the  attempt  This  alignment  is  veiy 
just  and  forcible,  and  doubtless  was  urged  to  the  jury  as  a  reason 
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n^hy  they  should  draw  a  conclusion  in  accordance  with  it.     It  may 
be,  however,  that  they  did  not,  and  hence  it  is  necessary  to  see  if 
there  was  any  evidence  from  which  an  inference  of  negligence  was 
poeBible.    All  the  facts  of  the  flood  were  before  the  jury.     News 
of  the  danger  in  advance  reached  this  freight  train  at  TJtica  and 
alarmed  the  plaintifPs  agent,  and  caused  a  long  delay  at  that  point 
for  information  or  orders.  When  the  train  reacSied  Falatiue  Bridge 
it  found  the  inundation.    This  was  caused  by  an  ice  gorge  at  a 
narrow  point  of  the  river  which  set  the  water  back  over  the  ad- 
joining lands.    The  water,  at  the  station,  was  already  one  foot 
over  the  rails  and  rapidly  rising.     The  conductor  knew  that  until 
the  ice  gorge  gave  way  the  water  must  continue  to  rise.    He  knew, 
too,  from  the  experience  of  former  occasions,  that  the  high  water 
was  likely  to  be  brief,  and  if  he  waited  the  breaking  up  of  the  dam 
the  danger  would  swiftly  abate.     Instead  of  waiting  he  chose  to 
plunge  into  the  flood  and  risk  the  chances.    He  knew  the  track 
before  him,  and  that  tliere  were  points  where  it  sagged  or  was  de- 
pressed, and  that  in  such  a  basin  the  water  would  be  necessarily 
deeper.    He,  therefore,  ventured  an  experiment.     He  took  the 
risk  of  just  what  happened.    The  water  deepened  but  he  persisted, 
Ab  the  danger  increased  it  was  possible  to  retreat.    He  chose  to 
posh  on  and  take  the  chances.     W  hen  he  reached  the  sag  the  water 
mastered  his  fires  and  left  the  train  helpless.    It  is  impossible  to 
say  that  in  all  this  there  was  no  evidence  of  negligence.     The 
question  is  not  what  our  judgment  would  have  been,  out  whether 
the  facts  admitted  of  an  inference  that  the  en^ne  was  disabled  by 
negligence.    We  think  they  do  tend  to  establish  it,  at  least  so  far 
as  to  raise  a  question  of  fact  for  the  jury.    But  a  graver  suggestion 
is  that  the  act  of  alleged  negligence  occurred  bcK^re  the  request, 
and  that  indirectly  the  neghgent  delay,  claimed  to  be  excused  by 
the  contract  and  not  made  a  ground  of  recovery,  became  available 
to  the  plaintiff.    We  must  not  forget  the  maimer  in  which  the 
question  arose.    We  had  decided  in  this  same  case,  in  distinct 
terms,  that  ^'in  the  unforeseen  contingency  which  had  arisen,  it  was 
the  duty  of  the  defendant's  servants,  who  had  the  entire  control  of 
the  motive  power,  to  comply,  if  practicable,  with  the  reasonable 
request  of  the  plaintiffs  a^nt,  to  place  the  train  in  the  position 
which  was  necessary  to  enable  him  to  save  the  property  under  his 
care  from  destruction.'*    That  was  the  duty  imposea.    The  reason- 
able request  was  made  and  it  was  refused.     One  ground  on  which 
the  refusal  was  sought  to  be  justified  was  that  there  was  no  other 
motive  power  present  except  the  train  engine  and  that  was  disabled 
by  the  water.     The  validity  of  that  excuse  was  denied  bv  the  court 
if  the  engine  was  so  disabled  by  negligently  and  recklessly  running 
it  into  the  flood.    That  was  onlv  saying  that  the  defendant  should 
not  plead  its  own  previous  negligence  as  an  excuse  for  the  inability 
to  perform  a  distinct  and  affirmative  duty.     It  did  not  give  the 
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plaintiff  any  benefit  from  defendant's  negligent  delay,  but  merely 
prevented  the  latter  from  having  the  benefit  of  it  as  an  excofie. 
Does  one  who  knows  he  may  have  a  duty  to  perform  escape  its 
obli^tion  by  willfully  or  nefi;figently  incapacitating  himself  before- 
hand from  performing  it?  It  was  the  train-master's  duty,  if  liely 
to  be  delayed  by  the  flood,  toplace  these  cars  where  the  catde 
could  be  fed  and  watered.  He  could  have  done  that  before  he 
ran  into  the  water.  He  knew  if  his  experiment  failed  he  would  be 
unable  to  move  the  cars  with  the  engine  at  his  command.  He 
negligently  took  the  risk.  The  evil  happened.  He  could  not  move 
the  cars  when  the  necessity  arose,  and  the  fault  was  his  own.  To 
subtain  as  an  excuse  his  inability  to  do  a  dnty  imposed  by  the 
emergency,  wliich  inability  grew  out  of  his  precedent  negligenoe^ 
is  to  allow  him  to  take  advantage  of  his  own  wrong.  If,  when  the 
necessity  arose,  the  disability  oi  his  train  engine  had  occurred  with- 
out his  fault  and  no  other  was  at  hand,  a  different  case  would  have 
been  presented.  Occurring  by  his  fault,  the  duty  of  procuring 
other  motive  power  to  take  the  place  of  that  negligently  disabled 
became  pressing ;  the  demand  for  it  more  just  and  equitable ;  the 
extent  of  inconvenience  to  warrant  a  refusal  much  greater  and  more 
serious.  We  think,  therefore,  the  court  did  not  err  in  submitting 
this  Question  to  the  jury,  and  that  the  exception  taken  was  not  well 
founded. 

Upon  the  question  of  damages  two  requests  to  charge  were  made 
and  refused  which  may  be  considered  together,  as  involving  sub- 
stantially the  same  inquiry.  One  was  that  if  the  jury  beJieved 
it  was  unsafe  to  unload  the  cattle  at  Palatine  Bridge  the  plaintiff 
could  not  recover  on  account  of  the  conductor's  refusal ;  and  the 
other  was,  that  if  the  jury  thought  the  cattle  would  have  been  in- 
jured by  taking  them  through  tlie  water,  that  could  be  considered 
on  the  question  of  damages.  The  diflSculty  underlying  both  re- 
quests is  that  the  possibility  of  injury  to  the  cattle  from  unloading 
tliem  at  Palatine  Bridge  was  matter  of  pure  surmise  and  specula- 
tion. There  was  no  evidence  which  made  such  an  injury  even 
probable.  Some  accident  might  have  happened ;  the  supposition 
of  the  defendant's  counsel  that  some  of  the  cattle  might  have  been 
drowned  may  be  admitted  as  a  possibility ;  but  the  damages  which 
the  plaintiff  actually  did  sustain  cannot  be  mitigated  bv  specalat- 
ing  upon  what  might  have  happened  if  a  request  refused  had  been 
granted.  Its  refusal  renderea  damage  to  the  cattle  certain.  Tliat 
injury  the  plaintiff  had  the  right  to  seek  to  avoid.  He  could  tako 
the  risk  of  unloading.  The  act  would  be  his.  He  only  would  be 
responsible  for  the  consequences.  The  defendant  cannot  refuse 
him  this  opportunity,  and  claim  to  be  released  from  the  damages 
which  actually  did  result,  upon  what  is  necessarily  a  mere  guess  or 
surmise  that  damages  would  have  followed  the  unloading.  Ko 
duty  or  obligation  of  the  contract  of  the  carrier  would  have  been 
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Tiolated  by  pennitting  the  plaintifE  to  unload.  It  would  be  his 
act,  and  not  that  of  the  defendant,  and  he  could  not  be  heard 
to  oomplaln  of  the  granting  of  his  own  request,  or  of  the  conse- 
quences of  his  own  act. 

A  further  question  was  raised  upon  the  facts  which  occurred  at 
Utica.     The  plaintiflPs  agent  there  requested  the  conductor  to  place 
his  cars  in  a  convenient  position  for  unloading,  which  request  was 
refnsM.     With  reference  to  that  transaction  the  court  was  asked 
to  charge  that  the  defendant  was  not  liable  for  any  alleged  failure 
or  refusal  to  leave  the  cars  containiDg  the  plaintiffs  cattle  at  Utica. 
The  court  declined  to  charge  in  that  form,  but  left  it  to  the  jury 
to  say  whether  it  was  reasonable  to  make  the  request  at  Utica,  and 
that  the  defendant  was  bound  to  grant  the  request  so  far  as  to  haul 
the  cars  where  plaintiff  could  unload  them,  if  there  was  good  rea- 
son to  believe  tncre  was  danger  in  going  on.     And  in  that  connec- 
tion the  learned  judge  further  charged,  upon  the  request  of  de- 
fendant's counsel,  that  if  the  jurv  should  believe  that  the  conductor 
of  the  train,  when  at  Utica,  had  reason  to  believe  that  he  could 
run  the  train  through  to  West  Albany  with  serious  detention,  then 
the  company  would  not  be  liable  by  reason  of  a  refusal  to  leave  the 
cais  containing  plaintiff's  cattle  at  Utica,  or  to  permit  tiie  plaintiff 
to  unload  the  cattle  there.     These  two  instmctions  of  the  charge 
were  sufficiently  favorable  to  the  defendant,  and  were  entirely  cor- 
rect   Taken  together  they  left  it  to  the  jury  to  find  negli^nce  in 
the  refusal  at  Utica  only  in  the  event  that  the  conductor  nad  not 
reason  to  believe  that  he  could  successfully  run  the  train  through 
the  high  water  of  which  he  had  been  warned.     If  he  had  no  such 
reason  then  his  refusal  to  allow  the  cattle  to  be  unloaded  at  Utica, 
and  to  insist  upon  running  them  into  danger  would  certainly  be 
negligence.     The  charge  was  not  erroneous  in  this  respect. 

An  objection  is  taken  that  as  to  three  of  the  cars  no  request  was 
made,  and  damages  to  the  cattle  conveyed  in  them  ougtit  not  to 
have  been  recovered.  No  trace  of  this  objection  appears  in  the 
historv  of  the  trial.  No  such  question  was  there  raised.  It  ap- 
pears here  for  the  first  time,  and  is  in  truth  only  a  criticism  upon 
the  language  of  the  witnesses.  The  case  was  tried  and  disposed 
of  on  the  assumption  that  the  request  related  to  all  the  cars.  A 
fing^tion  at  the  trial  that  it  did  not  would  have  directed  attention 
to  the  point  and  enabled  the  plaintiff  to  put  it  beyond  question  if 
he  did  not  acknowledge  its  truth.  The  language  of  the  witness 
did  at  first  relate  to  the  five  cars,  but  afterward  covered  them  gen- 
«ndly.  He  had  a  despatch  from  the  owner  to  unload  the  cattle 
wd  told  the  conductor  so.  The  latter  was  in  no  sense  or  respect 
misled  as  to  what  was  requested,  and  we  cannot  now  permit  the 
question  to  be  raised. 

The  final  objection  argued  is  that  the  whole  injury  was  from 
delay,  and  that  was  releamd  by  the  contract  under  which  the  cattle 


828  WIOTON  ET  AL.  7)  BOWLEY  ET  AL. 

Hall  9.  B/eadxOf  8  Met  (Ey.),  51;  Great  Western  By.  Ck».  9.  BlOKn,  10  W. 
R.776. 


'M'ATTATt  WiaTOK  and  others 

V. 

Edwin  Bowlet  and  another. 

(180  Ma$iaehusetU  lUporU,  252.    Jan.  17,  1881). 

A.  ordered  of  B.  a  car-load  of  floor  at  aa  agreed  price  deliyered  on  board  the 
cars,  authorized  B.  to  draw  upon  him  for  the  amount  at  ten  daya*  sight, 
and  gave  references  as  to  his  pecuniary  ability.     B.  made  inquiries  of  the 

Sersons  named,  placed  the  flour  on  board  the  cars  of  a  railroad  company, 
irected  to  A.,  taking  a  receipt  in  which  A.  was  named  aa  consignee,  aad 
sent  a  draft  for  the  amount  with  the  receipt  to  a  bank  for  coiiectioDf 
.  with  directions  to  deliver  the  receipt  to  A.  on  his  accepting  the  draft. 
The  draft  was  not  accepted,  and  was  returned  to  B.  with  the  receipt. 
Bddj  in  an  action  by  B.  for  the  conversion  of  the  flour  against  a  persoa 
who  purchased  it  from  A.  in  good  faith,  and  who  obtained  possession  of 
it,  that  these  facts  would  warrant  a  finding  that  the  property  in  the  floor 
passed  to  A.  when  it  was  delivered  to  the  railroad  company  for  trans- 
portation ;  and,  on  such  finding,  that  the  action  could  not  be  maintained. 

ToBT  for  the  conversion  of  112  barrels  of  flour.  Answer,  a 
general  denial.  The  case  was  submitted  to  the  Superior  Goort, 
and,  after  judgment  for  the  defeudants,  to  this  court,  on  appeal, 
upon  agreed  facts,  in  substance  as  follows: 

The  plaintiffs  are  proprietors  of  flouring  mills  in  Hart,  Michi- 
gan ;  and,  on  October  18,  1878,  they  received  from  Henry  Fenno, 
who  was  then  doing  business  in  Boston,  a  letter  asking  for  the 
price  per  car-load  of  their  flour  delivered  on  board  the  cars.  On 
October  28,  the  plain ti£b  sent  to  Fenno  the  fibres  requested; 
and,  on  October  31,  Fenno  ordered  of  the  plamtiffs  a  car-load 
of  the  flour  at  the  price  named,  authorized  them  to  draw  on  him 
for  the  amount  at  ten  days'  sight,  and  referred  them  to  persona 
with  whom  he  had  dealt.  Tlie  plaintiffs,  having  obtained  satis- 
factory information  from  the  persons  indicated  as  to  Fenno's 
pecuniary  standing,  on  November  13,  1878,  loaded  a  car  with  the 
flour  ordered,  directed  and  consigned  to  Fenno  at  Boston ;  and,  at 
the  same  time,  they  drew  on  Fenno  as  directed.  The  draft  and 
the  bill  of  lading  for  the  flour,  in  which  Fenno  was  named  as  con- 
si^ee,  were  sent  to  a  bank  in  Boston,  with  the  instruction  to 
deliver  the  bill  of  lading  to  Fenno,  if  the  draft  was  accepted.  The 
draft  was  never  accepted,  and  the  bill  of  lading  was  never  delivered. 
There  is  no  evidence  to  show  that  it  was  ever  presented  to  Fenno 
for  acceptance. 

On  December  5,  1878,  Fenno  executed  to  the  defendants  an 
order  on  the  freight  agent  of  the  Boston  and  Albany  R.  li.  Co.  to 
deliver  to  the  deiendants  the  flour  in  question ;  and  the  defendants 
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paid  the  fall  purchase  price  of  the  flour  to  Fenno.  The  defendants 
presented  the  order  to  the  freight  a^nt  of  said  company,  and  he 
delivered  the  floar  to  them,  according  to  the  usage  ox  that  and 
other  railroad  corporations,  without  exacting  the  production  of  the 
bill  of  lading.  On  December  9,  1878,  the  bill  of  lading  and  the 
draft  were  returned  to  the  plaintiffs  by  the  bank.  The  flour  so 
delivered  to  the  defendants  is  the  same  flour  which  the  plaintiffs 
had  consigned  to  Fenno.  The  plaintiffs  have  never  received  any- 
thing in  payment  or  part  payment  thereof.  Fenno  failed  im- 
mediately after  he  executed  the  order  to  the  defendants,  and  his 
testimony  cannot  be  procured  by  either  party. 

If,  upon  the  above  facts  and  such  inferences  as  a  jury  would 
he  authorized  to  draw,  the  plaintiffs  were  entitled  to  recover, 
judgment  was  to  be  entered  for  them  for  $518.56,  and  interest 
from  the  date  of  the  writ ;  otherwise,  judgment  for  the  def end- 
imts. 

F.  W.  Griflln  &  S.  T.  Harris,  for  the  plaintiffs. 

H.  Carter,  for  the  defendants. 

Colt,  J. — Upon  the  agreed  facts,  the  court  below  was  justifled  in 
finding  that  the  property  in  the  flour  was  transferred  to  Fenno, 
the  purchaser,  when  it  was  delivered  for  transportation  to  the  rail- 
roaa  company  in  Michigan. 

It  appears  that  Fenno,  having  obtained  from  the  plaintiffs  the 
price  asKed  for  their  flour  dehvered  on  board  the  cars,  ordered 
a  car  load  at  the  price  named,  and  authorized  the  plaintiffs  to 
draw  on  him  for  tne  amount  at  ten  days'  sight,  at  the  same  time 
gwing  references  to  other  parties  as  to  his  pecuniary  standing. 
The  plaintiff9  took  time  to  satisfy  themselves  as  to  his  respon- 
sibility, and  then  delivered  the  flour  on  board  the  cars,  directed  to 
Fenno  at  Boston,  and  consigned  to  him.  The  receipt  given  by 
the  railroad,  sometimes  called  the  shipping  receipt  or  bill  of  lading, 
was  taken  in  liis  name.  These  facts  sufficiently  show  that  the 
plaintiffs  did  not  intend  to  retain  their  hold  on  the  property,  after 
It  was  taken  by  the  carrier,  as  security  for  the  payment  of  the 
price. 

In  the  sale  of  specific  chattels,  an  unconditional  delivery  to  the 
buyer  or  his  agent,  or  to  a  common  carrier  consigned  to  him, 
whether  a  bill  of  lading  is  taken  or  not,  is  sufficient  to  pass  the 
Jitle,  if  there  is  nothing  to  control  the  effect  of  it.  If  the  bill  of 
lading  or  written  evidence  of  the  delivery  to  a  carrier  be  taken  in 
"le  name  of  the  consignee,  or  be  transferred  to  him  by  indorse- 
ment, the  strongest  proof  is  afforded  of  the  intention  to  transfer 
^be  property  to  the  vendee.  Merchants*  National  Bank  v.  Bangs, 
102  llafig,  291.  If  the  vendor  intends  to  retain  the  right  to  ois- 
V^  of  the  goods  while  they  are  in  course  of  transportation,  he 
Hingt  manifest  that  intention   at  the  time  of  their  delivery  to 
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the  carrier.    It  is  not  the  secret  pnrpoBe,  but  the  intentioii  ae  dk- 
cloaed  by  the  vendor's  acts  and  declarations  at  the  time,  vhidi    \ 

fovems.    Foster  v.  Hopes,  111  Mass.  10;  Upton  v.  Stnrbridge  Milk,    | 
11  Mass.  446.     Where  there  is  conflicting  evidence  as  to  inten-     i 
tion,  the  qnestion  is  for  the  jury.    It  cannot  be  disposed  of  as     \ 
matter  of  Xaw,  unless  the  evidence  will  justify  a  finding  but  one 
way.    National  Bank  of  Cairo  v.  Crocker,  111  Mass.  163;  National 
Bank  of  Chicago  v.  Bailey,  115  Mass.  228 ;  Alderman  v.  Eastern 
Bailroad,  115  Mass.  233. 

In  the  case  at  bar,  the  fact  that  the  shipping  receipt  was  not 
delivered  to  Fenno,  but  was  sent  with  the  draft  to  a  bank  in  Bos- 
ton, is  not  conclusive  evidence,  as  against  the  rights  of  the  con- 
signee, that  the  plaintiff  intended  not  to  part  with  the  title.  It 
was  no  part  of  tne  contract  of  sale.  It  was  given  in  the  name  oi 
Fenno,  and  could  not  be  transferred  by  the  plaintiffs  so  as  to 
change  title  in  the  property  without  his  indorsement.  What 
passed  between  the  plaintiffs  and  the  bank  in  Boston,  not  com- 
municated to  Fenno,  cannot  affect  his  rights. 

It  is  not  shown  that  the  acceptance  or  payment  of  the  draft  was 
a  condition  precedent  to  a  change  of  title ;  and  the  finding  of  the 
court  below  cannot  be  disturbea 
Judgment  affirmed. 

Where  goods  are  consigned  to  a  party,  he  must  be  regarded  by  the  earner 
as  the  prima  facie  owner,  unless  the  carrier  has  notice  that  the  right  of  the 
consignee  to  receive  the  goods  is  disputed.  Brower  e.  Peabody,  18N.Y. 
121;  Angle  v,  Mississippi,  etc.,  R.  R  Co.,  9  Iowa,  487;  Webb  «.  Winter,  2 
Cal.  417;  Glidden  «.  Lucas,  7  Cal.  26;  Decan  «.  Shipper,  35  Pa.  St  829; 
Green  c.  Clark,  12  N.  Y.  848 ;  Dows  v.  Greene,  24  N.  Y.  638 ;  Dows  «.  Perrin, 
16  N.  Y.  325;  Fitzhugh  ».  Wiman,  9  N.  Y.  659;  Rowley  v.  Bigelow,  12 
Pick.  808 ;  Merchants'  N.  Bank  f>.  Bangs,  102  Mass.  291 ;  Foster  v.  Roper,  lU 
Mass.  10;  Upton  «.  Sturbridge  Mills,  111  Mass.  446;  Harrison  v.  Hiz8on,4 
Blackf .  226 ;  Gumey  «.  Behrend,  8  Ellis  &  B.  622 ;  Miner  v.  Norwick,  etc., 
R  R  Co.,  82  Conn.  91;  Mosely  v.  Lord,  2  Conn.  889;  Cox  v.  Harden,  4 
East.  211. 

Where  goods  are  delivered  to  a  common  carrier  by  the  yendor  in  pnrsa- 
ance  of  an  order  for  delivery  to  the  buyer,  the  delivery  to  the  carrier  passes 
the  property.  Wait  v.  Baker,  2  Ex.  1 ;  Dawes  v.  Peck,  8  T.  R.  830 ;  Duttoi 
«.  Solomonson,  8  B.  &  P.  582;  London,  etc.,  Ry.  Go.  v.  Bartlett,  7  H.  &N. 
400;  Dunlop  v.  Lambert,  6  01.  &  Fin.  600:  Johnson  o.  Stoddard,  100  Mass. 
806;  Stanton  «.  Eager,  16  Pick.  467;  Ma^p^der  v.  Gage,  38  Md.  844;  Wal- 
dron  «.  Romaine,  22  N.  Y.  368.  Rodgers  f>.  Phillips,  40  N.  Y.  519;  Garland 
V.  Lane,  46  N.  H.  245 ;  Arnold  v.  Prout,  61  N.  H.  587 ;  Griffith  «.  Ingledew, 
6  Serg.  &  Rawle,  429;  Cross  «.  O'Donnell,  44  N.  Y.  661 ;  Watkins  €.  Pwne, 
57  Ga.  50;  Ranny  u.  Higby,  5  Wis.  62;  Putnam  v.  Tillotson,  13  Mete.  517; 
Whitcomb  v,  Whitney,  24  Mich.  486;  Terry  «.  Wheeler,  25  N.  Y.  620; 
Hyde  «.  Lathrop,  2  Abb.  App.  Dec.  436;  South  Western  Freight  Co.  «. 
Stanard,  44  Mo.  71;  Dexter  v,  Norton,  65  Barb.  272;  Bradley  «.  Wheeler, 
44  N.  Y.  495;  Dyer  «.  Libby,  61  Me.  45. 

The  person  named  in  the  bill  of  lading  is  the  presumptiye  owner,  and  i^ 
transfer  by  him  to  a  bona  flde  party  carries  the  title  to  the  goods,  and  such 
transfer  is  a  bar  to  the  right  of  stoppage  in  transitu.  An  endorsement  of  the 
bill  of  lading  is  not  essential  to  perfect  the  traiEfer,  the  mere  delirery  ifl  s^^' 
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ficient  to  pass  the  goods.    Lee  9.  Eimball^  45  Me.  17d;  Robinson  «.  Stewart, 
08  Me.  61 ;  Winslow  o.  Norton,  29  Me.  421 ;  McEee  «.  Garcelon,  60  Me.  167; 
TildeD  9.  Minor,  45  Yt.  196;  Davis  v.  Bradley,  28  Yt  118;  Rawls  v.  Deshler, 
4  Abb.  App.  Dec.  12;  Merchants'  Bank  v.  Union  R  R.  &  T.  Co.,  69  N.  Y. 
373;  City  Bank  9.  Rome,  etc.,  R.  R.  Co.,  44  K.  Y.  186;  Joslyn  «.  Grand 
Trunk  R.  R.  Co..  51  Yt.  92;  AUen  v.  WUliams,  12  Pick.  297;  Michigan  S. 
3anko.  Gardner,  15  Gray,  S62;  Bank  o.  Crocker,  111  Mass.  163;  Alderman 
c.  Eastern  R.R.  Co.,  116  Mass.  238;  Bank«.  Dearborn,  115  Mass.  219;  Hatha- 
way o.  Haynes,  124  Mass.  311 ;  Baltimore,  etc.,  R  R.  Co.  v.  Wilkins,  44  Md.  11 ; 
Tlldeinan  v.  Enox,  53  Md.  612;  Holmes  v.  German  S.  Bank,  87  Pa.  St.  525; 
Michigan,  etc.,  R.  R.  Co.  v.  Phillips,  60  HI.  190;  Merchants'  Bank  «.  Hewitt, 
3  Iowa,  103;  Yalle  v.  Cerre,  36  Mo.  575;  Emery  v,  Irving  N.  Bank,  25  Ohio 
St.  360;  Law  «.  Hatcher,  4  Blackf.  364;  SaltusD.  Everett,  20  Wend.  267;  Dows 
?.  Greene,  24  N.  Y.  638;  Rawls  o.  Deshler,  42  N.  Y.  572;  Marine  Bank  v. 
Wright,  48  N.  Y.  1;  Merchants'  Bank  v.  Union,  etc.,  Co.,  69  N.  Y.  873; 
Ro;al  Canadian  Bank  «.  Grand  Trunk  Ry.  Co.,  23  U.  C.  C.  P.  225;  Lickbar- 
row  «.  Mason,  2  T.  R.  63;  1  Smith  Lead.  Cases,  896;  Seventh  Amer.  ed.  and 
cases  cited  in  note. 

If  one  presents  an  order  from  the  consignee,  or  the  bill  of  lading  with  his 
endorsement,  it  will  be  sufficient  evidence  of  ownership  to  authorize  the 
carrier  to  make  the  delivery.  Newhall  «.  Railroad,  51  Cat.  345 ;  The  Argen- 
tina, 1 L.  R  Adm,  870;  The  Emilien  Marie,  32  L.  T.  N.  S.  435;  Lickbarrow 
«.  Mason,  2  T.  R  63;  Coombs  v.  Bristol,  etc.,  Ry.  Co.,  8  H.  &  N.  1. 

Or  if  the  goods  are  delivered  to  one  to  whom  it  has  been  customary  to 
make  delivery,  although  the  bill  of  lading  is  to  the  order  of  another  party. 
Ontario  Bank  e.  Steamboat  Co.,  59  K.  Y.  510. 

Where  ffoods  have  been  shipped  to  a  consignee,  and  he  endorses  and  sells 
the  bill  of  ladiuff,  but  before  the  carrier  has  notice  of  such  transfer  of  title  the 
consignee  sells  the  goods  to  another  partv,  who  is  a  bona  fide  purchaser,  and 
the  goods  are  delivered  to  such  bona  fide  purchaser  on  an  oraer  of  the  con- 
signee; the  carrier  cannot  be  held  liable  for  the  value  of  the  goods.  New- 
comb  o.  Railroad,  115  Mass.  230;  Alderman  o.  Railroad,  115  Mass.  233;  The 
Aigentina,  1  L.  R  Adm.  370. 

Bat  where  the  endorsee  of  a  bill  of  lading,  who  has  not  acquired  an  absolute 
and  honest  title  to  the  property,  sells  it  to  bona  fide  purchasers  for  value,  it 
has  been  held  that  he  had  no  power  to  sell  the  property  and  could  convey  no 
title.  The  endorsement  of  a  bill  of  lading  gives  no  better  right  to  the  goods 
than  the  endorser  himself  had.  Farmers'  Bank  v,  Logan,  74  K.  Y.  568;  see 
alflo  Fanners*  Bank  v.  Atkinson,  74  N.  Y.  587 ;  Farmers'  Bank  v.  Erie  R.  R. 
Co.,  72  N.  Y.  188;  Brower  c.  Peabody,  313  N.  Y.  121 ;  Decan  «.  Shipper,  85 
Pa.  St.  239;  Mechanics'  Bank  v.  Farmers'  Bank,  60  N.  Y.  40;  Dows  v.  Greene, 
24  N.  Y.  638;  Tison  «.  Howard,  57  Ga.  410;  Gume^  v.  Behrend,  8  E.  &  B. 
623;  StoUenwerck  9.  Thacker,  115  Mass.  224;  National  Bank  v.  Dearborn, 
115  Mass.  219. 

Bat  the  title  of  bona  fide  third  persons  will  prevail  against  the  vendor  who 
has  actually  transferred  the  bill  of  lading  or  title  to  the  vendee,  although  he 
may  have  been  induced  by  the  vendee's  fraud  to  do  so,  because  a  transfer  ob- 
tained by  fraud  is  only  voidable,  not  void.  Pease  v,  Gloahec,  L.  R,  1  P.  0. 
App.  319;  Stevenson  «.  Newnham,  18  C.  B.  285;  The  Freedom,  L.  R,  8  P. 
C.  C.  594;  Kingsford  f>.  Merry,  11  Ex.  577;  Oakes  t>.  Turquand,  L.  R,  2 
App.  Cas.  825;  The  Figlia  Maggiore,  L.  R,  2  Adm.  875;  Clough  v.  London, 
«tc.,  Ry.  Co.,  L.  R,  7  Ex.  26;  Morrison  v.  Universal  Marine  Ins.  Co.,  L.  R, 
8  Ex.  197;  Pox  c.  Nott,  6  H.  &  K.  630;  Short  c.  Simpson,  L.  R,  1  C.  P. 
348;  White  «.  Garden,  10  0.  B.  919;  Stanton  v.  Eager,  16  Pick.  476;  Blan- 
chard*.  Page,  8  Gray,  281;  Pratt  v,  Parkman,  24  Pick.  42;  Hathaway  c. 
Haynes,  134  Mass.  311;  Gardners.  Howland,  2  Pick.  599;  Dows«.  Greene, 
24  N.  Y.  638;  Winslow  v.  Norton,  29  Me.  421 ;  Lee  v.  Kimball,  45  Me.  172  v 
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Fodick  V.  8chall,  00  U.  S.  235;  Lucaa  v,  Campbell,  88  HI.  447;  Yui  Dozor 
-9.  Alleo,  00  III.  490;  Greer  v.  Church,  13  Bush.  430.  In  SteveoBon  «.  Kewn- 
ham,  13  C.  B.  285,  the  court  say  that  the  effect  of  fraud  '*  is  not  abeolutelj  to 
avoid  the  contract  or  transaction  which  has  been  caused  by  fraud,  but  to 
render  it  voidable  at  the  option  of  the  party  defrauded.  The  fraud  only 
.gives  the  right  to  rescind.  In  the  first  instance,  the  property  passes  in  the 
subject  matter.  An  innocent  purchaser  from  the  fraudulent  possessor  mtj 
acquire  an  indisputable  title  to  it  though  it  is  voidable  between  the  original 
parties." 

But  where  the  consignee  is  bound  by  contract  to  do  anything  as  a  condi- 
tion, either  precedent  or  concurrent,  on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into  the  possession  of  the 
buyer.     Bishop  v.  Shillito,  2  B.  &  A.  329;  Brandt  «.  Bowlby,  3  B.  &  Ad. 
032;  Shepherd  9.  Harrison,  L.  R.,  4  Q.  B.  196,  493,  5  £ng.  &  Ir.  App.  116; 
Barrow  «.  Coles,  3  Camp.  92;  Mires  v,  Bolebay,  2  Mod.  243;  Benner  «.  Puffer, 
114  Mass.  376;  Chase  «.  Pike,  125  Mass.  117;  Dniry  v.  Hervej,  126ifsss, 
619;  Fosdick  v.  Car  Co.,  99  U.  S.  256;  Porter  v,  Pettengill,  12  N.  H.  299; 
Holt  V,  Holt,  58  N.  H.  276;  King  v.  Bates,  67  N.  H.  446;  Ridgeway  ».  Ken- 
nedy, 62  Mo.  24;  Cardinell  «.  Bennett,  52  Cal.  476;  Hegler  v.  Eddy,  53  Csl. 
697;  lowers  v,  Blandy,  68  Ga.  379;  Carroll «.  Wiggens,  30  Ark.  402;  Preston 
V.  Whitney,  23  Mich.  260;  Allen  v.  DelaDO,  55  Me.  113;  Bunker  o.  McKen- 
ney,  63  Me.  529;  Bradshaw  «.  Warner,  64  Ind.  58;  Hodson  «.  Warner,  00 
Ind.  214;  Domestic  S.  M.  Co.  «.  Arthurhultz,  63  Ind.  822;  Sanders  9.  Keber, 
28  Ohio  St.  630;  Moseley  «.  Shattuck,  43  Iowa,  540;  Boon  «.  Moss,  70  N.  T. 
465;  Buckmaster  «.  Smith,  22  Vt.  203;  Clark  «.  Hay  ward,  51  Vt  14.    8o 
where  it  is  a  condition  of  sale  that  the  consignee  is  to  accept  a  bill  of  ex- 
change or  draft,  sent  with  a  bill  of  lading,  his  failure  to  make  such  accept- 
ance prevents  his  acquiring  any  title  to  the  goods.     Shepherd  «.  Harrison,  5 
L.  R.,  H.  L.  Cas.  116;  Comez,  Ex  parte,  Yglesias,  In  re,  10  L.  R.  Cb.  639; 
Brandt «.  Bowlby,  2  B.  &  Ad.  932;  Barrow  v.  Coles,  8  Camp.  92;  First  2f. 
Bank  v.  Crocker,  111  Mass.  166,  and  where  the  consignee  agrees  to  give  his 
notes,  but  fails  to  do  so.    Armour  «.  Pecker,  128  Mass.  148;  Stone  «.  Perry, 
60  Me.  48;  Seed  «.  Lord,  66  Me.  580;  Solomon  «.  Hathaway,  126  Mass.  4^; 
Michigan,  etc.,  R  R.  Co.  v.  Phillips,  60  111.  190;  Osbomv.  Gantz,  60N.T. 
540;  Van  Duzon  v.  Allen,  90  UL  499;  Paul  v.  Reed,  52  N.  H.  186;  Smith  a 
Hobson,  16  U.  C.  Q.  B.  868. 
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i  Advance  Case,  Wucormn.     December  18,  1881.) 

Plaintiff,  having  been  at  divers  time  employed  by  defendant  as  a  detect 
in  cases  of  property  stolen  from  its  cars,  was  requested  by  defendants 
agent,  duly  authorized  for  that  purpose,  to  go  n'om  one  station  on  de- 
fendant's road  to  another,  to  aid  in  discovering  persons  who  had  stolen 
property  from  defendant's  cars  at  the  latter  station;  and  the  means  of 
conveyance  furnished  by  defendant  was  a  hand  car.  Mdd^  that  defend- 
ant was  liable  for  any  injury  to  plaintiff  while  riding  upon  said  car,  caused 
either  by  the  unfitness  of  such  means  of  conveyance  or  by  any  negligenos 
of  defendant's  servants  in  running  the  same,  or  by  carelessly  running  ii 
at  a  dangerous  rate  of  speed. 
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The  oom]>laaxit  wen  that  plank  had  been  neffligently  placed,  at  a  highway 
crossing,  between  the  iron  rails  of  defendant's  road,  so  that,  instead  of 
lying  level  with  the  grade,  they  were  loose,  warped,  and  sticking  up  for 
four  or  fiye  inches,  so  as  to  injure  plaintiff  by  hitting  his  heels  as  he 
was  ridinff  on  the  car.  Beldy  that  the  court  cannot  say,  as  matter  of  law, 
that  this  does  not  show  a  defect  in  the  road  constituting  actionable  neg- 
ligence. 

Tlie  complaint  alleges  that  plaintiff,  in  sitting  upon  the  hind  end  of  the  hand 
car  with  his  feet  hanging  down,  acted  upon  the  advice  of  the  person  in 
char^  of  the  car,  and  without  beinff  aware  of  the  danger  of  the 
poeition.  MMf  on  demurrer,  that  this  does  not  show  contributory  neg- 
ligence/ 

Afpbal  from  circuit  court,  Sauk  county. 

J.  W.  Lusky  for  respondent.    D.  S.  Wegg,  for  appellant. 

Cole,  C.  J. — 1.  We  think  there  was  no  error  in  overruling  the 
demurrer  to  the  complaint.     The  plaintiff  was  injured  while  being 
transported  over  the  defendant's  road  from  Portage  City  to  Kilboum 
City  on  a  hand  car.     The  able  and  ingenious  counsel  for  the  de- 
fendant says  that  the  company   is  not  a  common  carrier  by  hand 
car,  and  is  not  chargeable  with  the  liability  of  a  carrier  by  that 
mode  of  transit.     The  correctness  of  this  proposition  may  hb  con- 
ceded as  a  general  rule.     But  the  complaint  states  that  plaintifi  at 
divers  times  had  been  employed  by  the  defendant  to  assist  in  fer- 
retinjir  out  thefts,  where  property  had  been  stolen  from  its  cars, 
and  that  he  was  requestea  by  an  authorized  agent  of  the  company 
to  go  from  Portafl:e  City,  where  he  resided,  to  Kilboum  City,  for 
the  purpose  of  aiding  in  discovering  the  thieves  who  had  stolen 
property  from  its  cars  at  the  latter  place ;  that  upon  going  to  the 
depot  at  Portage  City  the  means  provided  by  the  company,  or  its 
agents,  was  a  hand  car,  upon  which  he  was  airected  to  ride.     This 
Bnows  that  this  mode  of  transit  was  authorized  by  the  company, 
and  the  company  was  certainly  under  obligation  to  use  reasonable 
care  to  assure  his  safe  carriage  in  that  manner. 

The  company  was  bound  to  know  whether  the  hand  car  was  a 
suitable,  proper,  and  reasonably  safe  means  for  transportation;  and, 
inrtber,  it  assumed  the  duty  of  seeing  to  it  that  the  car  should  be 
Tised  with  due  care  by  those  entrusted  with  its  management,  even 
tliongh  the  relation  of  common  carrier  and  passenger  did  not  ex- 
ist between  it  and  the  plaintiff.     This  was  a  legal  duty  springing 
from  the  relation  of  master  and  servant.     It  is  true,  the  plaintiff 
was  in  the  employ  of  the  company  as  a  detective,  but  he  could  not 
tnow  the  risks  and  perils  of  tnis  mode  of  (jarriage.     It  would  be 
Tinreasonable  to  say  ne  assumed  them  all  by  his  employment.     Cer- 
tain perils  and  dangers  he  doubtless  did  assume,  but  they  were 
those  incident  to  the  detection  and  arrest  of  criminals.    That  was 
4e  bnsinefls  in  which  he  was  engaged.    Therefore,  in  transporting 
Mm  from  Portage  City  to  Kilboum  City,  the  company  was  bound 
to  provide  proper  means  of  conveyance,  and  see  that  they  were 
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used  with  due  care,  bo  as  not  to  subject  the  plaintiff  to  uimeoeBr 
8ai*j  danger.  The  cases  of  Hoar  v.  Maine  C.  By.,  70  Me.  65,  where 
the  deceased  was  fatally  injured  while  riding  on  a  hand  car  at  the 
invitation  of  the  foreman  of  the  section,  and  Eaton  v.  Delaware, 
L.  &  W.  By.,  57  N.  T.  382,  where  the  plaintiff  was  injured  while 
riding  on  a  coal  train  with  die  assent  of  the  conductor,  which  oonn«> 
sel  cited  on  this  point,  do  not  seem  to  have  any  direct  application, 
in  the  view  we  have  taken  of  the  case. 

2.  But  it  is  further  insisted  by  the  same  counsel  that  no  action- 
able negliffence  is  stated.     It  is  alleged  that  the  hand  car  was  run 
and  propelled  by  those  having  it  in  charge  at  an  unnecessanlj  fast, 
careless,  and  dangerous  rate  of  speed ;  uiat  plank  had  been  care- 
lessly and  negligently  placed  at  a  highway  crossing  between  the 
iron  rails,  so  mat  instead  of  lying  straight  and  flat,  level  with  the 
grade,  they  were  loose,  warped  and  sticking  up  above  where  they 
ou^ht  to  have  been  four  or  six  inches — ^just  high  enough  to  hit  the 
plamtiff^s  heels  as  he  was  riding  on  the  car.    fTow,  it  is  said  that 
this  shows  no  defect  in  the  roaa-bed,  because  the  plank  would  in 
no  way  interfere  with  the  safe  passage  of  the  trains  of  the  company 
over  its  line  of  road.  But  we  are  unable  to  say,  as  a  matter  of  law, 
that  it  was  not  negligence  for  the  company  to  leave  the  plank 
warped  and  elevated  as  alleged.    Besides,  if  we  could,  it  is  averred 
that  the  car  was  carelessly  run  at  a  dan^rous  rate  of  speed.    This, 
certainly,  was  an  act  of  negligence ;  and,  if  the  plaintiff  was  there- 
by injured,  bein^  without  fault  on  his  part,  the  company  is  liable. 

3.  The  last  objection  taken  to  the  complaint  is  that  such  contrib- 
utory negligence  is  shown  as  precludes  a  recovery  for  the  injury. 
The  plaintiff,  while  riding  in  tne  hind  end  of  the  car,  with  his  legs 
and  leet  hanging  over  or  down  towards  the  ground,  was  injured  hj 
his  heels  coming  in  contact  with  the  plank  Ivmg  as  above  describea. 
This  threw  him  backwards  under  the  lever  handle  of  the  car,  which 
struck  him  with  great  force  and  violence  on  his  neck  and  shoulden. 
It  is  alleged  that  the  person  in  charge  of  the  car  directed  him  to 
take  his  seat  on  the  hmd  end  of  the  car,  and  let  his  legs  and  feet 
hang  over  the  end  in  the  manner  they  did.  So  it  appears  that  the 
plaintiff  did  not  voluntarily,  or  acting  upon  his  own  indination, 
assume  that  position.  He  was  wholly  unaware  of  the  danger  of 
sitting  in  this  manner  on  the  car,  and  did  what  probably  most  pe^ 
sons  would  do  under  like  circumstances,  obeyed  the  direction  of . 
the  person  who  had  the  car  in  charge.  Kow,  can  it  be  said  that 
this  act  on  his  part  amounted  to  ne^igence  ?  It  is  said  he  was  not 
excused  in  taking  such  a  position,  even  at  the  express  direction  of 
the  person  in  charge  of  the  car,  because  he  was  bound  to  take  pro- 
per precautions  for  his  own  safety.  If  the  perils  and  danger  of 
sitting  in  that  manner  on  the  end  of  the  car  had  been  known  to 
him  or  were  obvious,  so  that  with  the  exercise  of  ordinary  pm- 
dence  he  could  have  foreseen  and  comprehended  them,  there  would 
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be  great  force  in  this  argument.  Plain,  obvious  dangers  ma^  be 
guarded  against  or  avoided  by  all,  as  counsel  conten£ ;  and  it  is 
tne  duty  of  all  persons  to  exercise  proper  diligence  to  avoid  them 
under  w  circumstances.  But  in  this  case  it  is  alleged  the  plaintiff 
was  nnaiMrare  of  the  danger  of  the  position.  He  relied — and  we 
think  had  the  right  to  rely — on  the  judgment  of  the  person  in 
charge  of  the  car,  presuming  that  by  following  his  directions  in  the 
matter  lie  would  not  expose  himself  to  any  unnecessary  or  unusual 
peril.  Downey  v.  Hendrie,  9  N.  W.  Rep.  826,  contains  nothing 
m  conflict  with  this  view  as  we  understand  the  case. 

For  these  reasons  we  think  the  demurrer  was  rightly  overruled, 
and  the  order  of  the  circuit  court  is  affirmed. 


Transfer  Oo. 

V. 

Kelly. 

OMo  suae  Beparts,  86.    Janwary  Tmn,  1880.) 

In  an  action  by  a  railroad  passenger  (who  was,  in  fact,  without  fault  him- 
self), for  a  personal  injury,  against  a  defendant  whose  negligence 
directly  and  proximately  concurred  with  the  negligence  of  the  rauroad 
company  in  producing  the  injury,  the  concurrent  negligence  of  the  com- 
pany cannot  be  imputed  to  the  plaintifi  so  as  to  charge  him  with  con- 
tributing to  hifl  own  injury. 

EsBOB  to  the  Superior  Court  of  Cincinnati. 

Upon  the  trial  of  the  case  to  a  jnry,  issue  having  been  joined 
by  the  defendants  severally,  and  after  the  plaintifi  had  introduced 
*  ail  his  testimony,  the  action  was  dismissed  as  to  the  railroad  com- 
pany on  its  motion,  the  court  beinj?  of  opinion  that  the  testimony 
did  not  tend  to  prove  a  cause  of  action  a^inst  it ;  thereupon 
further  testimony  was  offered  upon  the  issue  between  the  plaintiff 
and  the  Transfer  Company,  and  the  following  bill  of  exceptions 
was  taken  by  the  defendant,  now  plaintiff  in  error. 

'^Be  it  remembered,  that  at  the  trial  of  this  cause  at  the  Maj 
term,  a.d.  1876,  of  the  superior  court  of  the  city  of  Cincinnati,  it 
appeared  from  the  testimony  that  the  plaintiff,  at  the  time  of  the 
Itappening  of  the  injury  coinplained  oi,  was  a  passenger  on  a  car 
owned  and  operated  by  the  Cincinnati  Consolidated  Street  K.  R. 
Ck).,  and  there  was  evidence  tending  to  show  that  the  injury  to  the 

51aintiff  was  caused  solely  by  the  negligence  of  the  Covington 
'ransfer  Company;  and  tne  defendant,  the  Covington  Transfer 
Company,  having  offered  evidence  tending  to  prove  that  the  injury 
to  ^e  plaintiff  was  caused  solely  by  the  negligence  of  the  Cincin- 
nati Consolidated  Street  B.  B.  Co.,  and  a£o  evidence  tending  to 
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prove  that  the  injury  was  caused  by  the  joint  negligence  of  the 
Covington  Transfer  Company  and  of  the  Cincinnati  Consolidated 
Street  R.  R.  Co.,  asked  the  court  to  charge  tlie  jury,  that  if  they 
found  from  the  testimony  that  the  injury  to  the  plaintiff  was 
caused  by  the  joint  negligence  of  the  Covington  Transfer  Coin- 
pany  and  of  the  Cincinnati  Consolidated  Street  R.  R.   Co.,  then 
the  Cincinnati  Consolidated  Street  R.  R.  Co.  alone  would  be  liable 
to  the  plaintiff  for  the  damages  caused  by  such  injury,  and  tlieir 
verdict  must  be  in  favor  of  the  Covington  Transfer    Corapapj^ 
wliich  charge  the  court  refused  to  give,  and  chai^d  the  jury  tiiat 
if  they  found  from  the  testimony  that  the  injury  to  the  plaintiff 
was  caused  by  the  joint  negligence  of  the  Covington   Trsmsfer 
Company  and  of  the  Cincinnati  Consolidated  Street  R.   R  Co^ 
then  both  the  Covington  Transfer  Company  and   the  Cincinnati 
Consolidated  Street  li.  R.  Co.  would  be  liable  to  the  plaintiff  for 
the  damages  resulting  from  said  injury,  and  that  the  jury  could 
render  a  verdict  against  the  said  The  Covington  Transfer  Com- 
pany, although  the  Cincinnati  Consolidated  oti^eet  R.  R.  Co.  had 
been  dismissed  from  the  action.     To  which  refusal  to  give  fiairf 
charge,  and  to  the  charge  as  given,  the  defendant,  The  Covington 
Transfer  Company,  by  its  counsel,  then  and  there  excepted,  and 
presented  this  its  bill  of  exceptions,  in  that  behalf,  and  prayed  tUe 
court  that  the  same  might  be  signed,  sealed,  allowed  and  ordered 
to  be  made  a  part  of  tne  record  in  this  cause ;  which  was  done 
accordingly  at  this  the  term  of  the  trial,  to  wit:  the  May  term 

A.D.  isze.'"^ 

Yerdict  and  judgment  having  been  rendered  in  favor  of  plaintiff 
below  against  the  Transfer  Company,  the  latter  prosecutes  this 
proceedmg  to  reverse  the  same  on  the  ground  of  misdirection  to 
the  jury,  as  set  forth  in  the  bill  of  exceptions. 

The  original  action  was  brought  by  Kelly  against  the  Covington 
Transfer  Company  and  the  Cincinnati  ConsoUdated  Street  R  K. 
Co.,  to  recover  damages  for  a  personal  injury.  The  cause  of  action 
was  thus  stated : 

^'  Plaintiff  states  that  before  and  at  the  time  of  the  committiD^ 
of  the  wrongs  and  injuries  hereinafter  complained  of,  the  defend- 
ant, The  Covington  Transfer  Company,  a  corporation  duly  created 
under  the  laws  of  Kentucky,  and  having  a  managing  agent  and 
place  of  business  in  the  city  of  Cincinnati,  Hamilton  county,  Ohio, 
was  the  owner  of  the  certain  wagon  and  horses  hereinafter  referrecf 
to,  and  the  said  defendant,  The  Cincinnati  Consolidated  Street 
R.  R,  Co.,  a  corporation  duly  created  under  the  laws  of  Ohio,  wa« 
the  owner  of  the  street  railroad  car  hereinafter  also  referred  to, 
and  which  was  used  by  it  to  convey  passengers  in  said  dtj,  for 
cei'tain  hire  and  reward. 

"  Plaintiff  says,  that  on  the  8th  day  of  August,  1874,  he  became 
and  was  a  passenger  in  the  said  car  ox  said  street  railroad  company^ 
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to  be  safely  carried  therein  over  its  road,  for  certain  hire  and 
reward^  and  he  was  then  received  in  said  car,  as  said  passenger,  by 
the  said  street  raihroad  company,  and  for  which  he  paid  to  it  the 
customary  and  required  fare. 

^^  That  on  said  8th  day  of  August,  1874,  while  being  thus  seated 
and  conveyed  in  said  car,  whicSi  was  then  running  along  Third 
street,  eastwardly,  between  Smith  and  Park  streets,  in  said  city 
of  Cincinnatd,  the  said  defendant.  The  Covington  Transfer  Com- 
pany, by  its  servants  and  agents,  carelessly,  negli^ntly  and  un« 
EkilfnUy  drove  the  said  wagon  belonging  to  it  violently  into  the 
said  street  railroad  car,  and  in  the  direction  where  the  plaintiff  sat 
therein  as  aforesaid,  and  the  said  defendant.  The  Cincmnati  Con- 
solidated Street  R.  B.  Co.,  then  and  there,  in  disregard  of  its  dut^, 
did^  by  its  servants  and  agents,  carelessly,  negligently  and  unskd- 
f  ally  conduct  the  running  of  said  street  railroad  car,  so  that  by  the 
carelessness,  negligence,  unskilfulness  and  default  of  said  defend- 
ants, The  Covington   Transfer   Company  and    The    Cincinnati 
CoQsolidated  Street  B.  B.  Co.,  througn  its  servants  and  agents  as 
aioresaid,  and  without  any  fault,  neglect  or  carelessness  ^atever 
on  his  part,  tiie  right  hand  of  the  pmintifE  was  very  badly  cut  and 
bruised  and  the  bones  thereof  fractured  and  broken,  causing  him 
very  great  pain  and  suffering,  rendering  him  totally  unfit  to  attend 
to  his  necessary  business  for  a  long  penod^  involving  him  in  great 
expense  in  endeavoring  to  cure  the  said  injuries,  having  been  under 
constant  treatment  in  a  hospital,  and  yet,  notwithstanding,  his  said 
Wd  has  continued  to  be  hitherto  so  badly  bruised  and  fractured 
that  particles  of  broken  bones  are  frequently  taken  therefrom,  and 
the  hand  is  now  entirely  useless,  and  so  crushed,  its  bones  so  frao- 
tared  and  ligaments  thereof  so  lacerated,  as  to  be,  and  the  same  is^ 
rendered  permanently  injured  and  crippled,  and  so  will  remain 
daring  his  life,  and  whereby,  on  account  of  the  premises,  he  has 
sastained  damages  in  the  sum  of  $2,000." 

Dodds  &  Wilson,  for  plaintiff  in  error : 

The  remedy  of  a  passenger  who  has  been  injured  by  the  joint 
negligence  of  his  carrier  and  another  party,  is  against  his  carrier 
alone.  Thorogood  v.  Bryan,  8  C.  B.  115;  Armstrong  v.  Bailway 
Co.,  10  Excb.  (Law  Bep.  Series)  47 ;  Lockhardt  v.  Lichtenthaler, 
46  Pa.  St.  151. 

l/>ng,  Kramer  &  Kramer,  for  defendant  in  error : 
Afl  to  joint  liability  for  joint  negligence,  see  Boyd  v.  Watt,  27 
Ohio  St.  259 ;  Colgrove  v.  Bailroad  Co.,  20  N.  T,  492 ;  1  Chitty 
PI.  86 ;  6  Taunton,  29 ;  1  Wash.  187 ;  6  Duer,  382 ;  7  Cowen,  485 ; 
H  Wend.  539 ;  7  Mass.  169 ;  15  N.  Y.  380 ;  19  Johns.  381 ;  2 
Kern.  580 ;  19  N.  T.  341 ;  5  Exch.  240 ;  Greenland  v.  Chaplin, 
5  Exch.  243 ;  Turnpike  v.  Stewart,  2  Mich.  714 ;  Darey  v.  Cham- 

8  A.  &  E.  R.  Cas.— 22 
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berlain,  4  Exch.  229 ;  Bennett  v.  Bailroad  Co.,  36  K.  J.  235 ; 
Webster  v.  RaUroad  Co.,  38  N.  Y.  260 ;  TufE  v.  Warman,  2  C.  B. 
(N.  S.)  740;  6  0.  B.  573;  Barrett  v.  Eailroad  Co.,  45  N.  T.  628. 

MoIlyAiNB,  0.  J.— The  exact  qnestion  presented  by  this  record, 
as  we  understand  the  bill  of  exceptions,  arises  upon  the  &ct  as- 
sumed in  the  request  to  charge  and  in  the  chajrge  as  giTen  to  die 
jury,  that  the  wrongful  acts  of  the  defendants  below,  the  oailroad 
company  and  the  transfer  company,  were  not  only  concurrent  in 
point  01  time  and  place,  but  in  sucn  manner  that  the  wrongful  act 
of  each  was  a  direct  and  proximate  course  of  the  injury  complained 
of  by  the  plaintiff ;  and  tnis  being  so,  it  matters  not  whether  the 
act  of  each,  without  the  concurrence  of  the  other,  would  have  pro- 
duced the  iniury,  or,  that  the  negligence  of  neither  would  hare 
caused  it  witnout  such  concurrence ;  so  that  upon  general  princi- 
ples and  reason  both  or  either  ought  to  make  compensation  there- 
for. The  general  rule  undoubtedly  is,  that  where  damage  is 
caused  by  the  joint  or  concurrent  wrongful  acts  of  two  or  more 
persons,  they  may  be  prosecuted  therefor  jointly  or  severally.  To 
this  general  rule  of  liability,  whether  joint  or  several,  there  is  an 
exception,  however,  based  upon  reasons  as  sound  as  is  the  rale 
itseli,  namely :  that  where  the  injured  party,  by  his  own  negligence 
or  wron^ul  act,  contributes  to  nis  own  injury,  the  law  wifl  not 
afford  hmi  a  remedy  against  all  or  any  of  the  persons  whose  wroDg- 
ful  acts,  in  connection  with  his  own,  produced  the  injury.  But 
the  case  before  us  does  not  come  within  the  exception  above  stated, 
for  the  reason  that  it  is  here  admitted  by  the  pleadings,  that  the 
plaintiff  below  was  in  fact  without  fault  on  his  part.  It  is  con- 
tended, however,  by  the  plaintiff  in  error,  that  the  plaintiff  below^ 
was  so  identified  with  or  related  to  the  railroad  company  by  the 
contract  for  carriage,  that  the  fault  of  the  carrier  must  be  impated 
to  him  as  passenger. 

The  imputation  thus  contended  for,  howeyer,  is  not  based  upon 
any  alle^d  fault  of  the  plaintiff  below  in  entering  into  the  contract 
for  carnage  with  the  railroad  company ;  for  there  is  not  even  a 
suggestion  that  the  contract  was  one  which  a  reasonably  pradent 
man  would  not  have  made ;  but  simply  upon  the  ground  that 
the  plaintiff  below  was  a  passenger  upon  the  car  of  the  company  at 
the  time  when  an  act  of  carelessness,  contributing  to  his  injury, 
was  committed  by  one  of  the  company's  servants,  namely:  the 
driver  of  the  car. 

If  the  driver  could,  in  any  just  sense,  be  regarded  as  the  agent 
or  servant  of  the  passen^r,  or  if  the  railroad  company,  whose  8e^ 
vant  the  driver  was,  had  been,  under  the  contract,  subject  to  the 
•direction  or  control  of  the  passenger,  then,  with  some  show  of 
reason,  it  mi^ht  be  said  that  tne  passenger  was  responsible  for  the 
negligence  of  the  driver. 
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Sat  snch  was.  not  the  nature  of  the  contract.    The  passenger 
was,  it  is  tme,  entitled  to  a  seat  in  the  company's  car ;  but  was 
not  entitled  to  direct  or  control  the  time  or  manner  of  its  move- 
ment.   That  the  company  was  bound  to  exercise  the  highest 
degree  of  care  to  the  end  that  the  passenger  might  be  safely  car- 
li^,  is  true ;  but  it  was  not  subject  to  the  direction  or  control 
of  the  passeng^er,  either  as  to  employment  of  servants  or  as  to  the 
manner  in  which  the  service  should  be  performed.    It  seems  to 
us,  therefore,  that  the  negli^nce  of  the  company  or  of  its  servants 
Should  not  be  imputed  to  me  passenger,  where  such  negligence 
contributes  to  his  injury  jointly  witn  the  negligence  of  a  third 
party,  any  more  than  it  should  be  so  imputec^  where  the  negli- 
gence of  the  company  or  its  servants  was  the  sole  cause  of  the 
injniy.    Indeed,  it  seems  as  incredible  to  my  mind  that  the  right 
of  a  passen^r  to  redress  against  a  stranger  for  an  injury,  caused 
directly  and  proximately  by  the  latter's  negligence,  shoula  be  de- 
nied, on  the  ground  that  the  negligence  of  his  carrier  contributed 
to  his  injury,  he  being  without  fault  himself,  as  it  would  be  to 
hold  such  passenger  responsible  for  the  negligence  of  his  carrier, 
whereby  an  injury  was  inflicted  upon  a  stranger.    And  of  the  last 
proposition,  it  is  enough  to  say  that  it  is  simply  absurd. 

while  we  acknowledge  the  high  authority  of  cases  holding 
views  contrary  to  those  W)ove  expressed  (Thorogood  v,  Bryan,  8 
Com.  Bench,  115 ;  Annstrong  v.  Lancashire  Railway  Co.,  10  Exch. 
Law  R.  Series,  47,  and  Lockliardt  v.  Lichtenthaler,  46  Pa.  St.  151), 
we  find,  on  the  other  hand,  many  cases  of  equally  high  standing 
holding,  and  we  think,  with  better  reason,  that  the  negligence  oi 
the  carrying  company  cannot  be  imputed  to  a  passenger  who  is 
rightfully  on  its  train,  and  who  is  guilty  personally  of  no  fault  or 
negligence,  in  an  action  by  such  passenger  against  another  party, 
'whose  Diligence  has  contributed  directly  to  his  injury.  Chapman 
V.  New  Haven  R  E.  Co.,  19  N.  T.  341 ;  Colgrove  v.  N.  T.  &  K 
H.  R  R.  Co.,  20  N.  T.  492 ;  Bennett  v.  N.  J.  R.  R.  Co.,  36  N.  J. 
225;  1  Smith  Lead.  Cas.  450,  6  Am.  Ed.;  43  Wis.  513;  14  Minn. 
«1 ;  11  Allen,  500 ;  50  K  H.  420. 

We  are  also  aware  that  by  an  almost  unbroken  line  of  decisions  it 
18  held  that  the  negligence  of  a  common  carrier  of  goods,  contri  but- 
ting to  the  injury  of  such  goods  while  in  its  possession,  is  a  good 
detenoe  to  an  action  by  the  owner  of  the  goods  against  a  third  per- 
Bon  whose  negligence  also  contributed  to  the  inlury. 

Whether  tnese  decisions  conflict  with  the  doctriue  announced 
in  this  case  depends  entirely  on  the  question  whether  or  not  a 
distmctioD,  on  principle,  can  be  made  between  cases  of  carriers  of 
^oods  and  carriers  of  passengers.  That  there  is  a  marked  distinc- 
Son  between  the  relations  of  the  parties  to  these  different  contracts 
is  quite  certain.  The  common  carrier  of  goods  has  actual  posses- 
sion of  and  absolute  control  over  them,  and  is  an  insurer  against 
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lofis  or  damage,  ezoept  when  occasioned  by  the  act  of  Ood  ix  a 
public  enemy ;  while  the  carrier  of  paasengerB  is  onl j  bound  to  the 
exercise  of  care;  so  that,  in  case  of  injury  to  a  passenger  otot 
whose  conduct  the  carrier  has  no  physical  control,  his  own  misoon- 
dnct  bars  his  remedy,  whether  the  injury  was  caused  by  the  ooncor- 
ring  negligence  of  the  carrier  or  the  jomt  negligence  of  the  carrier 
and  others ;  but  in  the  case  of  goods,  where  me  thin^  carried  is  in- 
capable of  contributory  negligence,  the  law  requires  its  safety  to 
be  insured.  Now  it  may  be  that  pubHe  policy,  in  the  interest  of 
trade  and  commerce,  will  not  permit  the  liability  of  the  carrier, 
who  has  failed  in  his  duty  in  relation  to  goods,  to  be  shifted  to  an- 
other, either  with  or  without  the  consent  of  the  owner;  and,  there- 
fore, it  may  be  that  the  law,  in  such  case,  requires  the  owner  to 
seek  redress  from  the  carrier  alone.  But,  however  this  may  be, 
we  are  unanimous  in  the  opinion  that  for  a  personal  injury  to  a 
passenger,  who  is  himself  without  fault,  occasioned  by  the  joint 
and  concurring  negligence  of  the  carrier  and  another  person,  wett 
is  no  sound  principle  of  law  which  precludes  the  injured  par^ 
from  seeking  redress  from  both  or  either  of  the  wrong-doensL 

Judgment  affirmed. 

See  Phila.,  etc.,  R  R  Ck>.  e.  Beyer,  1  Am.  and  Bag.  R  R  Oas.  178. 


Laxk  Shobb  ahd  Miohigan  Southebh  B.  K  Ooi. 

PiBBOX. 
{Adwmo$  Oam^  WMgan.    Jamiary  5,  1888.) 

Railway  paasengerB  haye  a  right  to  rely,  until  differently  informed,  on  tiie 
information  received  by  them  from  ticket  agenta  in  answer  to  their  in- 
quiries as  to  the  stoppages  of  trains.  But  they  must  not  disregard  rea- 
sonable means  of  iniormation. 

Where  a  railway  passenger  is  not  in  fault  in  startisg  on  a  particular  tzm 
he  has  a  right  of  action  against  the  company  for  damages  arisiog  from 
its  refusal  or  failure  to  take  him  to  his  destination  as  agreed  tbroagh 
its  ticket  agent.  But  whatever  his  remedy  he  has  no  righ^  without  pa/- 
i  ig  additional  fare,  to  stay  on  the  train  after  he  is  notified  by  the  con- 
ductor that  it  will  not  stop  there,  and  the  additional  exaction  will  be  an 
element  of  the  damages  to  which  he  may  be  entitled. 

A  railway  conductor  cannot  be  required  by  a  passenger  to  deviate  from  bis 
train  rules  on  the  latter's  statement  of  an  alleged  agreement  with  tbe  com- 
pany conflicting  therewith. 

Bvery  one  is  bound  to  know  that  a  railway  conductor  has  no  general  power 
to  run  his  train  except  in  conformity  to  the  schedule. 

A  passenger  wrongfully  on  a  railway  train  can  recover  no  damages  for  iu's 
removal  and  exclusion  therefrom  except  for  needless  violence.  He  can- 
not complain  of  an  indignity  which  it  was  his  duty  to  avoid  and  wbicb 
he  was  bound  to  expect. 


! 
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A  railway  compiuiy  has  power,  subject  to  liability  for  damages  for  any  breaoh 
of  contract  involved,  to  determine  for  itself  what  trains  shall  stop  at 
particular  places. 

Ebsos  to  Branch. 

Weaver  &  Weaver,  James  Mason,  and  Oscar  G.  Getzan-Danner, 
for  plaintiff  in  error.  Frank  L.  Skeels  and  Loveridge  &  Barlow, 
for  aef endant  in  error. 

Campbbll,  J. — Pieroe  obtained  judgment  against  the  plaintifE 
in  error  for  expalsion  from  a  train  on  which  he  was  riding,  under 
a  disputed  chdm  of  right.     The  facts  which  must  have  been  found 
by  the  jury  to  maintain  his  right  were  these :  Fierce  living  near 
^tavia,  which  is  a  station  about  six  miles  distant  midway  be- 
tween Bronson  on  the  west  and  Coldwater  on  the  east,  bought  a 
ticket  from  the  Batavia  agent  for  passage  to  Elkhart  and  return, 
which  was  to  be  used  within  30  days,  and  for  continuous  passage 
each  way.     Before  and  at  the  time  of  buving  the  ticket  he  inquired 
of  the  agent  what  trains  would  take  hmi  back  and  forth  on  the 
ticket,  and  was  told  that  he  could  return  on  any  train,  but  par- 
ticularly that  he  might  do  so  on  the  midnight  or  on  the  5.10 
o'clock  morning  train.     On  his  return  he  took  the  5.10  train 
at  Elkhart.     An;er  the  train  had  gone  some  distance  the  conductor 
in  his  usual  round  called  on  Pierce  for  his  ticket,  and  on  seeing  it 
took  it  up,  and  told  him  he  would  have  to  get  off  at  Bronson  or 
else  pay  20  cents  more  and  go  on  to  Ooldwater,  as  the  train  would 
not  stop  at  Batavia. 

There  is  considerable  conflict  as  to  what  passed  between  the  pas- 
senger and  conductor  then  and  before  reacbing  Bronson,  but  it  is 
^i^  that  the  conductor  was  informed  of  the  circumstances  under 
"WiiiGh  Pieroe  claimed  to  have  bought  his  ticket,  and  that  he  in- 
formed Pierce  that  he  should  not  stop  at  Batavia,  and  that  it  was 
not  a  place  at  which  that  train  was  in  the  habit  of  stopping.  The 
conductor  gave  Pierce  a  slip  which  he  took  up  before  reaching 
Bronson,  and  refused  to  restore  his  ticket.  Pierce  did  not  leave 
the  car  at  Bronson.  Immediately  after  leaving  Bronson  the  con- 
ductor found  him  on  the  train,  and  demanded  fare  to  Coldwater. 
On  Pierce's  refusal  to  pay  beyond  Batavia  unless  he  should  con- 
clude to  go  on,  and  on  a  repetition  of  the  same  explanation  in  sub- 
stance, the  conductor  put  hmi  off  the  train. 

The  case  presents  some  different  questions,  depending  partly  on 
the  liability  of  the  company  for  not  taking  Pierce  to  Batavia  on 
the  train  in  question,  and  partly  on  the  duty  of  Pierce,  whether 
^ch  liability  existed  or  not,  to  leave  the  train  at  Bronson  and  seek 
^ress  in  some  other  way. 

Upon  the  question  whether  the  companv  is  liable  for  the  action 
of  the  agent  at  Batavia,  it  is  insisted  by  the  plaintiff  in  error  that 
the  passenger  is  bound  to  ascertain  for  himself  what  trains  stop  at 
the  place  of  his  destination,  and  acts  at  his  peril  in  boarding  any 
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others.    It  is  undoubtedly  tme  that  where  some  trains  make  general 
and  some  only  partial  stoppages  the  passenger  should  not  disregard 
reasonable  means  of  information  in  regard  to  his  prop>er  coniBe. 
£nt  he  cannot  be  supposed  to  know  that  any  such  dinerence  exists, 
unless  he  has  means  of  knowing  the  facts.    Time-tables  furnish 
one  means  of  information,  but  uiey  are  not  always  acceptable  or 
intelligible  to  all  classes  of  passengers,  and  the  experience  of  all 
travellers  is  that  ^ey  are  sometimes  not  changed  as  soon  as  train 
changes  are  made,  and  are  not  always  strictly  afiiered  to.     It  is  the 
business  of  the  agents  who  contract  with  passengers  for  their  fare 
to  have  the  means  of  directing  them  safely,  and  such  an  agent  is 
universally  resorted  to  for  such  information  bv  strangers  who  have 
occasion  to  obtain  such  ^idance.     When,  as  m  this  case,  the  atteu- 
tion  of  the  agent  was  distinctly  called  to  the  desire  of  Pierce  to 
know  what  trains  he  could  rely  on  to  bring  him  fb  Batavia  in 
season  for  his  purposes,  we  think  he  had  a  right  to  rely  on  the 
correctness  of  tne  mformation  received,  and  to  act  on  it  at  least 
until  informed  to  the  contrary.    It  does  not  appear  that  any  care 
was  taken  at  Elkhart  to  warn  passengers  what  trains  they  must 
take  for  their  several  destinations,  and  there  is  nothing  to  show 
that  Pierce  had  any  reason  to  doubt  the  correctness  of  nis  course 
in  going  upon  the  train  in  question  until  after  he  had  started  and 
the  conductor  called  for  his  ticket. 

It  appears  from  the  agent's  testimony  that  he  had  once  stopped 
the  train  in  question  by  an  order  from  the  superintendent,  which 
would  indicate  that  he  was  the  proper  person  from  whom  conduc- 
tors might  receive  directions  in  special  cases ;  but  as  he  did  not 
communicate'with  the  conductor  having  char^  of  the  train  on 
which  Pierce  rode,  that  officer  had  no  orders  oeyond  his  general 
instructions,  and  appears  to  have  acted  as  he  understood  them.    If 
Pierce  was  not  in  fault  in  starting  on  the  train,  it  is  difficult  to  find 
any  reason  why  the  company  should  not  carry  him  in  some  way  to 
the  place  of  his  destination  as  it  had  agreed  to  do.    And  he  had  in 
such  case  a  ri^ht  of  action  for  such  damages  as  a  failure  to  perfonn 
that  contract  involved.    The  company  could  not  be  justified  in  re- 
fusing to  carry  him  to  Batavia,  and  to  do  so  as  agreed.     But  thi& 
did  not  necessarily  give  him  a  right  to  remain  on  the  train  after  he 
had  been  told  it  would  not  stop  at  Batavia.     Whatever  remedy  he 
may  have  had  against  the  company  for  its  breach  of  contract,  he 
had  no  right  to  determine  for  himself  on  what  train  he  would 
travel.    The  business  of  railroads  can  only  be  carried  on  safely  Ij 
having  regularity.    If  trains  are  arranged  in  a  certain  way,  and 
their  time  fixed  with  regard  to  limited  stoppages,  a  conductor  would 
never  be  safe,  if  he  were  bound  at  his  peril  to  ascertain  from  any 
mei*e  stranger  the  existence  of  an  agreement  by  the  company  to 
change  the  arrangement  and  stop  at  an  unusual  place. 

A  passenger  cannot  compel  a  conductor  to  deviate  from  his  ap- 
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pointed  scheme,  and  if  truly  infonned  concerning  the  rale  as  to 

stoppages,  he  is  bound  to  conform  his  own  movements  to  it,  and 

seek  redress  in  some  other  way.    Every  one  is  bound  to  know  that 

the  condactor  is  not  invested  with  general  power  to  run  his  train 

as  he  pleases,  and  that  so  far  as  he  is  concerned  trains  must  conf  oi*m 

to  the  schedule.    Pierce  ought  to  have  left  the  train  at  Bronson, 

and  then  if  not  furnished  with  passage  to  Batavia  the  expense  of 

such  passage  would  be  a  proper  element  of  damages  in  addition  to 

such — if  any — as  were  occasioned  by  the  failure  to  take  him  through 

on  the  train  which  he  was  told  he  could  take,  and  the  consequent 

delay.    He  ought  to  have  known  that  if  he  persisted  in  remaining 

on  the  train  this  conductor  would  probably  remove  him,  and  sum 

removal  was  not  a  distinct  wrong  in  itself,  because  after  leaving 

Bronson  he  was  wrongfully  on  the  train.     He  could  recover  no 

damages  unless  for  some  unlawful  violence  beyond  the  necessities 

of  the  removal,  because  it  was  lawful  to  take  such  steps  as  were 

necessary  to  remove  and  keep  him  removed  from  the  train.     He 

cannot  complain  of  an  indignity  which  it  was  his  duty  to  avoid  in 

curring,  and  whidi  he  was  bound  to  expect.     The  company  had 

wwer,  subject  to  damages  for  any  breach  of  contract  involved,  to 

determine  for  itself  what  trains  should  take  passengers  to  Batavia. 

Judgment  must  be  reversed  with  costs  and  a  new  trial  granted* 

(The  other  justices  concurred.) 

Bee  Barker  v.  N.  T.,  etc.,  R  R.  Co.,  24  N.  T.  599. 


Thb  Intebnational  and  Gbbat  Nobthebn  IL  K  Ca 

V. 

Jambs  Hallobbn. 

(58  Texas  Beports.    March  18,  1880.) 

See  statement  and  opinion  for  facts  on  which  a  charge  to  the  jury,  that  the 
liability  of  a  railway  company  to  a  passenger  injured  by  an  accident, 
caused  by  a  defective  road-bed,  depended  upon  **the  manner  and  speed 
of  running  the  train,  considering  the  condition  of  the  track  and  the  state 
of  the  weather,  if  that  in  any  way  superinduced  the  accident,"  was  held 
error. 

A  railway  company  is  bound  to  exercise  that  high  defipree  of  care  and  skill 
which  cautious  persons  would  use  in  the  construction,  by  competent  en- 
gineers and  workmen,  of  the  road-bed,  track,  engines,  cars,  and  all  ap- 
pliaaces,  to  carry  on  the  business  of  the  road  and  operate  its  trains ;  to 
^^e  frequent  careful  examinations  of  the  same,  in  order  to  avoid  acci- 
dents 88  far  as  human  skill  could  reasonably  secure  such  a  result,  and 
^  to  procure  a  sufficient  number  of  good,  steady,  and  competent 
^nts  and  employees  to  so  conduct  and  control  its  trains  as  to  insure 
careful  and  skilful  manaffement. 

u  the  company  be  negligent  in  any  of  the  above  particulars,  and  its  negli- 
eence  is  the  le^  cause  of  injury  to  the  passenger,  it  is  liable  in 
uamagcs. 
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Railway  companies  are  not  inaurers  of  the  safety  of  their  passeagen,  fmtiMr 
than  could  be  required  by  the  exercise  of  such  a  high  degree  of  fore- 
sight as  to  possible  dangers,  and  such  a  high  degree  of  prudence  in  euaid- 
ing  against  them  as  would  be  used  by  very  cautious,  prudent,  and  con- 
petent  persons  under  like  circumstances.  The  use  of  every  posnble 
precaution  is  not  the  rule,  but  they  must  adopt  such  of  known  valne  as 
are  sanctioned  by  experience,  and  secure  such  skilled  labor  aa  they  caa 
reasonably  procure. 

A  railway  company  is  required  to  so  construct  its  road-bed  and  track  as  to 
avoid  those  dangers  which  it  could  be  reasonably  foreseen  by  competent 
and  skilful  engineers  might  result  from  the  ordinary  rain-faU  and  fresh- 
ets peculiar  to  the  particular  section  of  country  in  which  it  is  ooa- 
structed. 

A  railway  company  is  not  liable  in  damages  for  culpable  negligence,  where 
the  injury  results  from  the  failure  of  the  company  to  provi&  in  ike  con- 
struction of  its  road-bed  against  extraordinary  floods  unknown  to  com- 
mon experience,  and  which  could  not  have  been  reasonably  anticipated  in 
the  construction  of  the  road. 

Appeal  from  Harris.  Tried  below  before  the  Hon.  James  Has- 
terson. 

Suit  "by  James  Halloren,  appellee,  to  recover  damages  from 
the  International  and  Great  JNorthem  R.  B.  Co.,  appellant, 
for  injuries  received  by  him  while  a  passenger  on  its  railroad  be- 
tween Palestine  and  Crocket.  He  alleged  that  a  portion  of  the 
train  was  thrown  from  the  track ;  that  he  was  injured  thereby,  and 
that  this  resulted  from  '^  the  gross  negligence,  carelessness,  and  mis- 
management of  the  company's  agents  and  employees,  and  by  rea- 
son 01  the  unsafe  and  dangerous  condition  of  the  road." 

The  evidence  of  the  plaintiff  seemed  to  establish  condusivelv 
that  the  injuries  sustained  by  him,  while  a  passenger  on  defeno- 
ant's  road,  were  of  a  serious  character,  such  as  womd  disable  him 
for  life,  leaving  him  incapable  of  earning  a  livelihood  for  himself 
and  yet  would  not  shorten  his  existence. 

The  company  pleaded — 

1st.  The  plea  of  "  not  guilty"  by  general  denial. 

2d.  That  a{)pellee  was  not  injured  by  appellant's  train,  but 
the  ills  of  which  he  complains  were  results  of  disease  and  sick- 
ness. 

8d.  If  injured  by  appellant's  train,  the  injury  was  the  result 
of  an  unavoidable  and  unforeseen  accident  incident  to  railway 
travel,  and  which  could  not  be  foreseen  or  provided  against  bj 
human  foresight  and  skill.  This  plea  then  avers  that  appellant's 
road  at  the  point  of  the  accident  was  properly  constructed  by  ex- 
perienced workmen,  and  was  maintained  by  the  most  approved 
means  for  that  purpose ;  that  it  was  in  safe  condition  at  tne  time 
of  the  accident,  as  lar  as  human  foresight  could  determine ;  that 
its  train  was  in  good  and  safe  condition,  and  properly  manned 
with  experienced  and  competent  employees  ;  that  the  accident  was 
caused  by  a  sudden  and  unprecedented  rain-fall  at  the  place  of  the 
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accident,  which  caused  the  water  to  collect  in  a  larger  body  than 
had  before  been  known,  and  which  so  Boftened  the  embankment  at 
the  place  o^  accident  that  it  gave  way  under  the  train  and  caused 
the  accident  complained  of.  Verdict  and  judgment  for  appellee 
for  $6000. 

The  company  proved  that  the  place  at  which  the  accident  oc- 
curred was  on  nigh  land  not  subject  to  overflow  or  inundation,  and 
on  the  side  of  a  hill ;  that  it  occurred  on  an  embankment  one  hun- 
dred and  fifty  feet  long  and  three  and  a  half  feet  above  the  average 
bottom  of  the  httle  pond  formed  by  the  embankment ;  that  the 
surface  water  at  this  point  had  no  opportunity  to  collect,  because 
there  was  a  ditch  capable  of  carrymg  off  an  area  of  seven  feet  of 
water  to  a  culvert  wnich  took  the  water  to  the  other  side  of  tlie 
road  and  thence  down  the  hill ;  that  the  head  of  the  ditch  was  only 
two  and  a  half  feet  above  the  lowest  point  in  the  pond  or  place 
where  the  water  collected,  and  after  the  accident  occurred  the  em- 
bankment remaining  showed  that  the  water  had  not  been  nearer  the 
top  of  the  embankment  than  a  foot  and  a  half ;  that  the  place  at 
which  it  collected  and  caused  the  accident  was  not  capable  of  holding 
over  one  thousand  barrels  of  water.    The  accident  was  caused  by  a 
heavy  flow  of  water  down  the  hill,  which  penetrated  throns^h  the 
base  of  the  embankment  and  so  softened  and  undermined  it,  that 
"when  the  weight  of  the  engine  came  over  the  spot  the  embank- 
ment gave  way  under  the  ti*ain.    The  cars  were  examined  at  Pal- 
estine oy  the  mspector  at  9  o'clock  that  night,  and  all  were  in  good 
order  and  condition.    The  engine  and  train  were  in  good  condi- 
tion, using  air  brakes,  and  had  all  necessary  brakemen.    The  train 
left  Palestine  at  9  o'clock,  and  the  accident  occurred  at  10.     The 
schedule  time  was  twenty-two  miles  an  hour,  but  at  the  time  of  the 
occurrence  was  running  only  thirteen  to  fourteen  miles  an  hour. 
The  engineer  was  a  first-class  one.    He  had  the  head-light  burning, 
and  oomd  see  the  track  as  well  as  in  dayUght,  and  when  approach- 
ing the  place  at  which  the  accident  occurred  the  track  had  its  usual 
appearance  to  an  engineer  who  had  been  running  over  it  every 
third  day  since  it  was  built,  in  the  fall  of  1872.    If  the  track  had 
been  washed  out  before  his  arrival,  the  engineer  could  and  would 
We  seen  it ;  but  when  the  engine  was  passing  over  the  spot  that 
gave  way,  he  felt  the  engine  sinking  and  applied  the  brakes.    The 
engine,  tender,  and  two  bagsa^  cars  passed  over  saf elv ;  but  the 
second-class  passenger  car  sank  m  and  leaned  over,  and  this  and  the 
firBtKslass  coach  ana  sleeper  were  thrown  off  the  track. 

After  the  accident,  it  was  discovered  that  the  embankment  had 
washed  or  slided  out  about  the  length  of  a  rail,  or  a  rail  and  a  half ; 
the  rails  were  all  connected,  no  place  broken,  and  the  ties  were 
lumging  to  the  rails.  The  ties  ana  rails  were  all  comparatively  new 
and  sound,  and  the  accident  could  not  have  occurred  from  any  de- 
fect in  either  iJie  ties  or  the  rails.  That  part  of  the  road  was  built  in 
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the  fall  of  1872.     The  engineer  of  constraction  had  the  reputation 
of  a  first-class  man  in  his  profession ;  the  contractors  for  the  con- 
straction were  men  of  hieh  repatation  for  skill  and  inte^tjr  in 
their  business,  and  the  road  was  Duilt  first-class.     It  was  mamtamed 
bj  a  sufiicient  number  of  men  to  keep  it  in  good  repair,  and  tbejr 
were  competent  and  did  their  duty.    At  the  place  oi  the  accident, 
and  up  to  the  time  it  occurred,  the  road  was  in  first-class  condition 
as  to  safety  for  passenger  travel,  and  the  speed  at  which  the  train 
was  running  was  a  safe  speed  at  any  time  on  that  road.    No  acci- 
dent had  occurred  at  that  point  before  this  one,  and  none  since. 
On  the  day  the  accident  occurred  it  had  been  raining  at  Palestine, 
the  headquarters  of  appellant,  but  not  in  such  quantity  as  to  indicate 
at  that  point  any  danger  in  running  trains,    ^ut  late  in  the  even- 
ing, as  shown  by  witnesses  who  lived  in  the  immediate  vicinity  of 
the  place  of  the  accident,  there  fell  the  hardest  rain  at  and  about 
the  locality  of  the  accident  which  any  of  the  witnesses  had  ever 
seen  in  that  part  of  the  country.    About  one  hundred  and  twenty- 
five  minutes  before  the  accident  occurred,  defendant's  north-bound 
passenger  train  passed  over  the  place  of  accident,  and  the  track  was 
then  in  good  condition.    After  this,  and  before  the  accident  oc- 
curred, me  section  boss  in  charge  of  that  section  of  the  road  for  the 
purpose  of  watching  the  track  and  keeping  it  in  good  repair  and 
condition,  passed  over  the  place  of  accident  for  the  purpose  of  as- 
certaining whether  the  track  had  been  injured  in  any  way  by  the 
extraordinary  rain.    He  found  the  tract  intact — ^in  good  and  safe 
condition  as  far  as  he  could  ascertain ;  and  within  half  an  hour  af- 
terwai*ds  the  south-bound  train  came  along  and  met  with  the  disas- 
ter complained  of.    The  witnesses  who  testified  to  the  rain-fall  be- 
ing unprecedented  Bhow  that  the  rain  of  which  they  speak  fell  late 
in  the  evening,  and  that  it  was  not  a  general  rain. 

Baker  &  Botts,  for  appellant. 

I.  So  much  of  the  charge  of  the  court  as  made  the  appellant's 
liability  depend  on  the  ^^  manner  and  speed  of  mnning  the  train," 
and  in  this  particular  involved  a  question  of  negligence  in  appel- 
lant which  was  not  raised  either  by  the  pleadings  or  proof,  was 
error,  when  considered  in  connection  with  the  facts.  (2  Greenl. 
Ev.  222 ;  Angell  on  Carriers,  sec.  569 ;  Story's  Comm.  on  Bail- 
ments, sec.  601a ;  Saunders  on  Neg.,  p.  34 ;  Shear.  &  Bed.  on  '^eg., 
sec.  270;  Whart.  on  Neg.,  sees.  114, 115,  129,  568,  559;  Stokes  t?. 
Saltonstall,.13  Peters,  181 ;  Bowen  v.  New  York  Central,  18  N. 
T.  408 ;  Hampton  v.  Dean,  4  Tex.  455 ;  Norvell  v.  Phillips^  46 
Tex.  162 ;  Cravens  v.  Wilson,  48  Tex.  324.) 

II.  There  was  nothing  in  plaintiff's  pleadings  to  justify  the 
charge  as  to  the  manner  and  speed  of  the  train,  nor  was  there 
in  the  testimony.  (Shear  &  Bed.  on  Neg.,  sec  478 ;  Warner  v. 
New  York  Central,  44  N.  Y.  466.) 
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W.  B.  Hambliiiy  for  appellee. 

I.  The  charge  of  the  court  was  applicable  to  the  facts,  and  ia 
Borrect- 

n.  The  ]^roof  Biistains  the  verdict,  and  the  court  should  not 
difiturb  the  judgment. 

BoNiTEB,  J. — ^The  first  and  second  errors  assigned  in  this  case 
bring  mto  review  so  much  of  the  general  charge  of  the  court  as, 
in  effect,  instructed  the  jury  that  the  liabiHtj  of  the  defendant- 
company  depended  upon  "  tne  manner  and  speed  of  running  the 
train,  considering  the  condition  of  the  track  and  the  state  oi  the 
weather,  if  that  m  any  way  superindnced  the  accident." 

The  ground  of  complaint  against  the  company,  as  alleged  in  the 
'petition,  was,  that  ^^the  gross  negligence,  carelessness,  and  mis- 
management of   its  a^nts  and  employees,  and  the  unsafe  and 
dangerous  condition  of  its  road,  caused  the  car  in  which  plaintiff 
was  riding  to  be  thrown  from  the  track  and  upset ;  whereupon  and 
by  reason  of  said  gross  negligence,  carelessness,  and  mismanage- 
ment of  defendant,  by  its  agents  and  employees  as  aforesaid,  and 
the  unsafe  and  dangerous  condition  of  its  road,  and  the'  throwing 
o9  the  car  in  which  plaintiff  was  riding,  from  the  track,  and  up- 
setting the  same,  plaintiff  received  great  personal  injury,"  etc. 

There  was  no  special  demurrer  to  the  petition  that  it  did  not 
allege  the  particular  acts  of  ^oss  negligence,  carelessness,  and 
mismangement  upon  the  part  oi  the  i^ents  and  employees  of  the 
company;  and,  under  the  pleadings,  had  the  evidence  warranted 
the  charge  as  given,  the  subject-matter  of  it  was  proper  for  the 
consideration  of  the  jury. 

The  testimony  showea  that,  about  three  or  four  hours  before  the- 
accident  happened,  an  unprecedentedly  heavy  fall  of  rain  occurred 
in  that  immediate  locality,  but  that  it  nad  not  been  sufficient  upon 
the  line  of  the  road — even  on  that  part  of  it — to  stop  or  impede  the 
I'egular  running  of  the  trains,  and  it  does  not  show  that  the  agents 
and  employees  in  charge  of  this  particular  train,  either  from  in- 
f  omiation  or  their  personal  observation,  had  notice  of  the  character 
of  the  rain-fall  in  that  locality,  or  of  the  damage  to  the  road-bed ; 
but,  on  the  contrary,  it  appears  that,  to  all  ci'Ctemal  appearance,  the 
road-bed  and  track  were  sound  and  in  good  order ;  that  the  train  at 
the  time  was  running  at  but  little  over  haLnspeed,  not  by  reason  of 
any  apprehended  danger,  but  to  prevent  passmg  a  place  at  which 
it  was  mtended  to  take  on  wood. 

The  charge  was  calculated  to  mislead  tho  jury  by  making  the 
liability  of  Sie  defendant  turn  upon  the  dangerous  condition  of 
the  track  and  the  state  of  the  weather,  without  submitting,  in  this 
connection,  the  question  of  the  knowledge  of  this  condition  on  the 
part  of  those  in  charge  of  the  train.  The  testimony  having  shown 
that  the  road-bed  ana  track  were  in  good  condition  until  affected 
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by  this  sudden  lieavj  rain-fall,  the  knowledge  of  this  cliaiiged 
<x>ndition  by  those  in  charge  of  the  train  was  a  material  ineredient 
in  the  alleged  n^ligence,  and,  as  such,  should  have  been  snomitted 
to  the  juiT.  ( mthers  v.  North  Kent  Ry.  Co.,  3  Hurl.  &  N.,  Am. 
«d.,  p.  969.) 

The  third  and  fourth  errors  assigned  involve  the  cjnestion  of 
the  liability  of  a  railroad  company  for  the  safe  carnage  of  its 
passengers. 

A  carrier  of  passengers  upon  an  ordinary  road  is  not  reBponsible 
for  its  condition,  as  it  is  not  under  his  Control  and  supervision. 
A  different  rule,  however,  prevails  as  regards  a  railroad  corpora- 
tion, which,  under  extraordinary  grants  of  franchise,  builds,  con- 
trols, and  generally  has  the  exclusive  use  of  its  road-bed  and 
track. 

A  passenger  on  a  railroad  train  has,  by  reason  of  the  risk 
naturally  incident  to  this  mode  of  travel,  the  right  to  demand  of 
the  company  for  his  safe  passage  that  hi^h  de^ee  of  care  and  skill 
which  very  cautious  persons  generally,  m  their  line  of  business, 
Bjre  accustomed  to  use,  under  similar  circumstances,  to  prevent 
<langer.  This  care  and  skill  pertains  to  the  original  construction, 
by  competent  engineers  and  workmen,  of  the  road-bed,  tracks  eor 

fmes,  cars,  and  other  appliances  necessarv  to  carry  on  properly  the 
usiness  of  its  road  and  to  operate  its  trams ;  the  frequent  and  Goe- 
ful  examination  of  the  same  to  see  that  they  have  been  thus  con- 
structed and  have  been  kept  in  safe  condition  and  repair  to  prevent 
accidents,  so  far  as  human  skill  and  foresight  could  reasonflibly  an- 
ticipate and  avoid  the  same;  and  also  to  the  employment  of  a 
:6umcient  number  of  good,  steady,  and  competent  agents  and  ezti- 
ployees  to  so  conduct  and  control  the  train  as  to  insure  its  careful 
ana  skilful  management. 

If  the  company  is  negligent  in  any  of  these  particularB,  and  this 
negligence  is  the  legal  cause  of  injury  to  the  passenger,  it  is  liable 
in  damages.  (Shear.  &  Bed.  on  pTeg.,  sees.  266,  269,  4M ;  Angell 
on  Carriers,  sees,  638,  540.) 

Bailroad  companies,  however,  are  not  insurers  of  the  safety  of 
their  passengers  further  than  could  be  required  by  the  exercise 
of  sucn  a  hi^  degree  of  foresight  as  to  possible  dangers,  and  such 
a  hi^h  degree  of  prudence  in  guarding  against  them,  as  would  be 
used  by  very  cautious,  prudent,  and  competent  persons  under 
similar  circumstances.  (Angell  on  Carriers,  sees.  668,  570; 
Cooley  on  Torts,  sec.  642 ;  Galena  and  Chicago  R.  R.  Co.  v.  Fay, 
16  m.  658 ;  Bowen  v,  K  Y.  C.  R.  R.  Co.,  18  N.  Y.,  411.) 

This,  though,  is  not  to  be  understood  to  require  of  the  company 
every  possible  precaution  which  ingenuity  might  suggest  or  tlje 
skill  of  science  might  afford  by  which  accidents  may  be  avoided, 
but  that  it  should  adopt  such  precautions  of  known  value  as  have 
been  practically  tested,  and  should  employ  such  neeessaiy  skilled 
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I&bor,  service,  and  experience  as  is  reafionably  within  its  power  to 
bave  secured. 

The  test  of  liability  is,  not  whether  the  companj  used  snch 
particular  precaution  as  is  evident  after  the  accident  happened 
might  have  averted  it  had  the  danger  been  known,  bnt  whether 
it  used  that  d^ree  of  care  and  pmdence  which  very  cautions, 
competent  persons  would  have  used  under  the  apparent  circum- 
stances of  the  case  to  prevent  the  accident,  witnout  reasonable 
knowledge  that  it  was  likely  to  have  occurred.  (Shear.  &  Eed. 
on  11^.,  sec.  266 ;  Bowen  v.  N.  T.  C.  R  E.  Co.,  18  N.  T.  408.) 

A  raihoad  company  is  required  to  so  construct  its  road-bed  and 
track  as  to  avoid  such  dangers  as  could  be  reasonably  foreseen  by 
competent  and  skilful  en^neers  might  be  occasioned  from   the 
ordinary  rain-falls  and  freshets  incident  to  the  particular  section  of 
the  country  through  which  it  is  constructed,    feut  it  would  not  be 
guilty  of  such  culpable  negligence  as  to  make  it  liable  in  damages 
if  it  tailed  to  provide  against  such  extraordinary  floods,  or  other 
inevitable  casualties  catwed  by  some  hidden  force  of  nature  un- 
known to  common  experience,  and  which  could  not  have  been 
reasonably  anticipated  by  the  ordinary  engineering  skill  and  experi- 
ence reqmred  in  the  prudent  construction  of  such  railroad. 

If  an  accident  should  happen  from  such  cause  on  a  road-bed  and 
track  which  had  been  prcmerly  constructed  and  kept  in  good  re- 
pair, when  the  agents  and  employees  in  charge  of  the  train  were 
m  the  due  exercise  of  that  decree  of  caution  and  prudence  neces- 
eaiy  at  all  times,  and  when  they  did  not  have,  from  information 
conveyed  to  them,  or  from  their  own  personal  observation,  reason- 
able grounds  to  anticipate  impending  aanger,  and  consequently  did 
not  nse  such  extraoroinary  precautions  as  might  have  otherwise 
averted  it,  then  the  law  characterizes  it  as  an  act  of  God,  or  such 
inevitable  accident  as  is  incident  to  all  human  works,  and  which 
would  relieve  the  company  from  liability. 

Even  under  the  rigid  rules  of  the  common  law,  which  made 
common  carriers  insurers  of  the  safe  delivery  of  all  articles 
committed  to  their  care,  such  cause  would  have  excused  them. 
(Shear.  &  Ked.  on  Neg.,  sec.  270 ;  Withers  v.  North  Kent  Railway 
Co.,  3  Huri.  &  N.,  Am.  ed.  969 ;  R.  R.  Co.  v.  Reeves,  10  WalL 
176 ;  livezey  v.  Philadelphia,  64  Penn.  106.^ 
The  undisputed  facts  in  this  case  show,  substantially — 
L  That  defendant's  road  was  of  first  class,  only  three  years  old, 
in  good  order  at  the  place  of  the  accident,  and  that  the  ties  and 
iron  were  sound  and  good. 

2.  That  in  the  latter  part  of  the  day,  and  about  dark  of  the  day 
of  the  accident,  an  unprecedentedly  heavy  rain  fell  in  that  locality, 
which  was  not  general,  but  which  caused  the  embankment  to  give 
way  nnder  the  train  as  it  passed  over  the  place,  and  thus  caused 
the  disaster. 
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8.  That  the  track  at  that  place  waa  sound  and  in  good  oonditioo, 
as  far  as  could  be  seen,  only  one  hundred  and  twenty-five  minutes 
prior  to  the  occurrence,  when  the  north-bound  train  passed  over  it 

4.  That  between  that  time  and  the  occurrence  of  the  accident, 
that  section  of  the  road  embracing  the  place  of  the  accident  was 
inspected  and  found  and  left  in  good  condition,  and  was  still  in  good 
condition  at  the  time  the  wrecked  train  ran  on  it,  as  far  as  could 
be  seen ;  had  its  usual  appearance  to  an  engineer  who  had  been 
running  over  it  ever  since  the  road  was  built. 

5.  Tnat  the  train  and  engine  were  in  good  condition,  having 
been  so  found,  on  examination,  only  one  hour  before  the  aoddent, 
and  were  properly  manned. 

6.  That  the  accident  occurred  seventy  minutes  after  leaving 
Palestine,  and  sixteen  miles  from  that  pfaccL  when  the  train  was 
running  at  about  half-speed,  on  a  track  which  was  apparently  safe 
at  all  times  for  that  rate. 

7.  That  it  had  rained  during  the  day  at  Palestine,  but  not  so 
hard  as  to  make  it  necessary  to  give  orders  in  reference  to  die 
track. 

The  evidence,  as  thus  disclosed  by  the  record,  shows  that  the 
defendant-company  had  used  a  commendable  degree  of  skill,  pru- 
dence, and  vigilance  in  the  construction  and  management  of  its 
road,  and  that  the  misfortune  to  the  plaintiff  was  the  result  of  oue 
of  those  inevitable  accidents  of  which  paBSongers  assume  the  nsk, 
and  for  which  the  law  does  not  hold  the  company  responsible  in 
damages.     (Angell  on  Carriers,  sec.  523.) 

We  are  of  opinion  that  the  court  erred  in  the  charge  as  above 
shown,  and  also  in  refusing  a  new  trial,  because  the  verdict  was 
contrary  to  the  law  and  the  evidence ;  for  which  errors  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

See  Great  Western  Ry.  Co.  c.  Braid,  1  Moo.  P.  0.  C,  N.  8,  101 ;  Balti- 
more, etc.,  R.  R.  Co. «.  Sulphur  Bpriuffs,  L.  S.  D.,  2  Am.  and  Eng.  RR  Cas. 
166;  Gates  v.  Southern  Minnesota  R  R.  Co.,  2  AnL  and  £ng.  R  B.  Gas.  23(. 


Jamison  et  ux. 

V. 

The  Sak  Jose  and  Santa  Olasa  B.  B.  Oa 

(55  Oalifomia  Beport^  593.     July  Term.  1881.) 

When  the  negligence  of  the  injured  party  contributes  directly  to  the  injoj 
complained  of  the  law  will  afford  no  redress;  but  negligence  is  notab- 
solute  or  intrinsic,  but  always  relates  to  some  circumstance  of  time,  [>l3ce 
or  persons,  and  whether  tliere  was  contributory  negligence  in  any  ff^^ 
case,  is  generally  a  question  for  the  jury  to  pass  upon  or  determiii«< 
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Negligenoe  ia  the  omission  to  do  something  which  a  reasonable  man,  ^ided 
by  thoee  circumstances  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  reasonable  and  prudent 
man  would  not  do. 

Common  carriers  of  passengers  are  required  to  do  all  that  human  care,  vigi- 
lance, and  foresight  can,  under  the  circumstances,  in  view  of  the  charac- 
ter and  mode  of  conveyance  adopted,  to  prevent  accidents  to  passengers, 
and  they  are  responsible  for  any,  even  the  slightest,  negligence. 

Appkat,  from  a  judgment  for  the  plaintiff  in  the  twentieth  Dm- 
trict  Court,  Conntj  oi  Santa  Clara.    Belden,  J. 

S.  Y.  Leib,  for  defendant : 

Cited  Fleming  v.  W.  P.  E.  E.  Co.,  49  Cal.  257 ;  DeviUe  v.  S.  P. 
E.  K  Co.,  50  id.  883 ;  R.  E.  v.  James,  5  Otto,  443 ;  Fox  v.  Glas- 
tenbury,  29  Conn.  204 ;  The  Ship  Anglo-Norman,  4  Saw.  C.  C. 
Eep.  188 ;  R.  E.  Co.  v.  Houston,  5  Otto,  T02 ;  Forsyth  v.  B.  &  A. 
K.  K.  Co.  103  Mass.  510;  Matthews  v.  St.  Louis  Elevator  Co.,  69 
Mo.  474 ;  Gribble  v.  Sioux  City,  38  Iowa,  390. 

J.  C.  Black,  and  Lampkin  &  Thomas,  for  Eespondcnts. 

Upon  the  issues  as  to  negligence  the  evidence  was  conJSlicting, 
and  the  verdict  should  not  be  disturbed.  (Blood  et  ux.  v.  Tyngs- 
borough,  103  Mass.  509.) 

MOBBIBOH,  C.  J. : 

This  action  was  brought  to  recover  damages  sustained  by  the 
pladntifE,  Mary  E.  Jamison,  while  a  passenger  on  defendant's  road, 
^d  a  ^ial  having  been  had  in  the  late  District  Court,  of  the 
Twentieth  Judicial  District,  judgment  passed  in  favor  of  the  plain- 
tifb  for  the  sum  of  $300  damages,  from  which  judgment  the  ap- 
peal in  this  case  was  taken. 

It  appearo  from  the  evidence  that  in  the  month  of  September, 

1876,  the  city  of  San  Jos6  was  causing  Los  Gatos  Creek  to  be 

'widened  at  a  point  where  it  is  crossed  by  defendant's  road  ;  that  an 

excavation  was  made  on  the  east  side  of  the  creek,  leaving  the 

bridge  spanning  the  creek  propped  and  still  standing ;  that  at  the 

time  the  excavation  was  twenty  feet  wide,  leaving  for  that  distance 

a  chasm  twelve  feet  deep,  between  the  edge  of  tne  east  bank  and 

the  east  edge  of  the  bridge,  over  which  there  were  no  means  of 

passage,  except  upon  the  railroad  track,  which  was  undermined 

•    «Qd  had  been  propped  up,  and  boards  laid  along  the  rails,  but  over 

which  the  cars  dia  not  and  could  not  pass.     As  a  part  of  the  means 

^ised  and  adopted  by  the  defendant  for  the  transportation  of  its 

passengers  across  the  chasm  above  referred  to,  defendant  laid  a  line 

of  planks  between  the  rails,  extending  from  end  to  end  across  said 

<5re«k,  and  filling  the  space  between  the  rails,  but  without  a  railing 

on  either  side  thereof.     There  was  a  log  10x10  inches  lying  across 

the  east  end  of  the  plank-way,  which  three  men  could  have  re- 

inoved.    On  the  night  of  September  17,  1876,  while  the  road  was 

in  this  condition,  the  plaintiflc,  Mrs.  Jamison,  took  passage  as  a  pas- 
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sen^r,  on  defendant's  oar,  in  the  city  of  San  Joe^»  at  a  point  aboizt 
a  mile  east  of  the  bridge.  Thia  was  at  9  p.  ic,  and  the  car  arriTed 
at  the  bridge  at  9.10  p.  ic 

Mrs.  Jamison  testified  as  follows :  ^^  The  car  went  as  far  as  the 
creek,  and  then  the  driver  threw  open  the  door  and  told  us  to 
cliange  cars.  I  started  across  the  plank-way,  which  was  twentj 
feet  long.  It  was  so  dark  I  conld  not  see  where  I  was  stepping. 
There  were  no  gnards  along  the  plank-waj,  and  no  lif  hts  except 
in  the  car  I  had  jnst  vacated,  and  m  the  car  on  the  oSier  side  of 
the  creek,  and  one  on  the  other  end  of  the  bridge,  at  the  centre  oi 
tlie  roadway.  None  of  these  threw  any  light  on  the  plank-way,  or 
made  it  possible  to  see  it.  I  made  one  step  on  the  plank-way,  aod 
tlie  next  I  went  over  and  fell  to  the  bottom  of  the  excavation.  I 
fell  over  because  it  was  so  dark.  I  conld  not  see  where  I  was  stcjp- 
in^.  I  had  passed  over  the  plank- way  several  times  before  ia 
aylight,  and  Knew  jnst  exactly  how  the  track  was  then,  and  how 
it  was  planked.  I  had  crossed  it  that  evening  going  into  town,  be- 
fore it  was  dark.  I  was  badly  hurt"  This  statement  of  plaintiff 
was  corrobated  by  many  witnesses. 

Hattabangh,  a  witness  for  plaintifb,  testified  that  he  was  follow- 
ing Mrs.  Jamison  across  the  plank-way,  and  feeling  his  way  with 
his  cane,  and  had  he  not  seen  her  f  aU,  he  thought  he  might  have 
fallen  himself. 

There  was  no  pretence  that  Mrs.  Jamison  called  for  a  ligbt  or 
guide,  and  the  testimony  showed  that  she  did  not 

Plaintifb  also  proved  that  the  passengers  transported  upon  de- 
fendant's cars  were  in  the  nractice  of  passing  across  the  plank-waj 
for  the  purpose  of  taking  the  cars  at  either  side  of  the  chasm,  and 
that  this  fact  was  well  known  to  defendant  and  its  agents. 

The  defendant  produced  witnesses  to  testify  that  the  road  and 
pathway  across  the  bridge  was  suitably  and  sufSciently  lighted, 
so  that  persons  with  ormnary  care  could  readily  see  to  cross  the 
same. 

The  foregoing  is  substantially  the  evidence  in  the  case  ae  pre- 
sented by  the  bill  of  exceptions.  When  the  evidence  was  dosed, 
the  defendant,  by  its  attorney,  requested  the  Court  to  direct 
the  jury  to  find  for  the  defendant,  which  direction  the  Court 
refused  to  give,  and  thereupon  defendant  excepted.  Verdict  for 
plaintiffs. 

The  only  point  presented  for  our  consideration  on  this  appeaJ  is, 
that  there  was  such  contributory  negligence  on  the  part  of  Mrs. 
Jamison  as  to  defeat  plaintiff's  right  to  a  recovery. 

The  general  doctnne  is  perfectly  familiar  to  us,  that  when  the 
negligence  of  the  injured  party  contributes  directly  to  the  iniurv 
complained  of,  the  law  will  afford  no  redress ;  and  this  principle  is 
fully  sustained  by  the  anthorities  referred  to  by  the  learned  counsel 
for  the  appellant.    But  negligence  is  a  relative  term,  and  is  de- 
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fined  to  be  '^  the  omiflsion  to  do  Bomething  which  a  reasonable  man, 
enided  by  those  considerations  which  ordinarily  regulate  the  con- 
auct  of  hnman  afEairSy  would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do.    if  oreover,  it  is  not  abso- 
lute or  intriiisic,  but  always  relates  to  some  circumstance  of  time, 
place,  or  persons.'"    (Broom's  Le^  Maxims,  329 ;  Bichardson  v. 
Kier,  34  Cal.  75.)    And  the  question  whether  there  was  contribu- 
tory Diligence  in  any  given  case,  is  generally  one  for  the  juiy  to 
pass  upon  and  determme.  ^^  The  fact  of  negligence  is  generally  an  in- 
ference from  many  facts  and  circumstances,  all  of  which  it  is  the 
provinoe  of  the  jury  to  find.    It  can  yery  seldom  happen  that  the 
question  is  so  clear  from  doubt  that  the  Court  can  xmaertake  to  say, 
as  matter  of  law,  that  the  jury  could  not  fairly  and  honestly  find 
for  ^e  plaintifi.    It  is  not  the  duty  of  the  Oourt  in  such  cases  any 
more  than  in  any  other,  to  usurp  the  province  of  the  jury,  and 
pass  upon  the  facts.    And  the  nonsuit  snould  only  be  granted  in 
such  cases  where  the  evidence  of  the  misconduct  on  the  part  of  the 
m^uied  party  is  so  clear  and  irresistible  as  to  put  the  case  on  a  par 
with  those  cases  where  a  nonsuit  is  granted  for  a  failure  to  intro* 
duce  evidence  sufficient  to  go  to  the  jury  upon  some  point  essential 
to  the  plaintifPs  case.    The  fact  must  be  so  clear  that,  looking  upon 
the  plamtifPs  case  in  the  most  favorable  light,  and  giving  him  the 
benefit  of  all  controverted  questions,  the  Vourt  can  see  uiat  a  ver- 
dict in  his  favor  must  necessarily  be  set  aside."    (Schierhold  v.  N. 
B.  &  M.  R  R  Co.,  40  CaL  447.) 

In  the  case  now  under  consideration,  it  is  claimed,  on  behalf  of 
the  appellant,  that  the  evidence  clearly  shows  contributory  negli- 
gence on  the  part  of  Mrs.  Jamison,  for  the  reason  that  she  was  fa- 
niOiar  with  the  condition  of  the  road  at  the  point  where  she  was 
injured ;  that  it  was  very  dark,  according  to  her  own  statement,  and 
that  it  was  her  duty,  in  the  exercise  ot  ordinary  prudence,  under 
the  circumstances,  to  have  called  upon  an  employee  of  the  company 
for  a  light.     This  we  understand  to  be  the  argument  in  favor  of 
the  appellant,  and  the  ground  taken  by  the  defendant  in  the  court 
below  m  support  of  its  motion  for  a  nonsuit,  or,  what  was  more 
than  the  eqmvalent  of  a  nonsuit,  to  wit,  a  direction  to  the  jury  to 
fiiid  a  verdict  in  favor  of  the  defendant. 

This  brings  us  to  the  Question :  Was  it  per  se  contributory  neg- 
%^Boe  on  tne  part  of  Mrs.  Jamison  to  attempt  to  walk  on  the 
^ctore  erected  by  the  defendant  for  the  transfer  of  passengers 
fi^m  one  of  its  cars  to  the  other)  To  our  minds,  and  in  the  view 
^e  take  of  this  case,  it  is  an  important  fact,  that  the  defendant  was 
a  Gommon  carrier,  and  the  plaintiff,  Mrs.  Jamison,  was  a  passenger 
for  hire  on  its  line  of  road.  The  duty  imposed  by  the  law  on  com- 
mon carriers  is  very  clearly  laid  down  both  in  text-books  and  in  the 
sports.  We  will  refer  to  a  few  authorities  on  the  subject : 
^'  In  the  next  place  they  are  bound  to  provide  careful  drivers^  of 
8  A.  ft  B.  R  Gas.— 28 


S64       JAMISON  V.  SAN  JOSB  A  SANTA  OLABA  S.  S.  00. 

reasonable  skill  and  good  habits,  for  the  jomnej ;  and  to  empkjr 
horses  which  are  stesSy.  and  not  vidons  or  likely  to  endanger  tlie 
safety  of  the  passensets.  In  the  pithy  kngnage  of  an  eminent 
jnd^  it  may  be  said,  that  ^  the  coachman  must  have  competent 
skill;  he  mnst  be  well  acquainted  with  the  road  he  nndertaies  to 
drive ;  he  mnst  be  provided  with  steady  horses,  a  coach  and  har- 
ness of  sufficient  strength  and  properly  made,  and  also  with  lights 
by  night.  If  there  is  the  least  failure  in  any  of  ti^ese  tltmgB,  the 
duty  of  the  coach  proprietors  is  not  fulfilled,  and  th^  are  respon- 
sible for  any  injury  or  damage  that  happens.' "  (Stoiy  on  Jmut 
ments,  §  593.) 

^^  They  are  bound  to  make  use  of  all  the  ordinary  precautions  for 
the  safety  of  passengers  on  the  road.  This  involves  the  considera- 
tion of  the  duties  ot  the  coachman  in  driving  on  die  road.  If  he 
is  j^uilty  of  an^  rashness,  negligence,  or  misconduct,  or  if  he  is  un- 
skilful, or  deviates  from  the  a(&iowledged  custom  of  the  road,  the 
proprietors  will  be  responsible  for  anv  injury  resulting  frcnn  his 
acts.  Thus  if  the  coachman  drives  with  reins  so  loose  tnat  he  can- 
not govern  his  horses,  the  proprietors  of  the  coach  will  be  answer- 
able. So,  if  there  is  any  dan^  in  any  part  of  the  road,  or  in  any 
particular  passage,  and  he  omits  to  give  due  warning  to  the  pas- 
sengers."   (Story  on  Bailments,  §  598.) 

^'  Common  carriers  of  passengers  are  required  to  do  all  that  hu- 
man care,  viplance  and  foresight  reasonably  can,  under  the  circnm- 
stances,  in  view  of  the  character  and  mode  of  conveyance  adopted, 
to  prevent  accident  to  passengers.  To  require  anything  less  would 
be  to  leave  the  lives  oi  persons  in  the  hands  of  the  luckless,  and 
unprotected  against  the  negligent  and  incautious."  TuUer  et  al.  v. 
Talbot,  23  HL  357.)  '^  It  has  been  accordingly  held,  that  passen- 
ger carriers  bind  themselves  to  carry  safely  those  whom  they  take 
mto  their  coaches,  as  far  as  human  care  and  foresight  will  go ;  that 
is,  for  the  utmost  care  and  diligence  of  a  very  cautious  person,  and 
of  course  thev  are  responsible  for  any,  even  the  slightest  n^lect" 
(Story  on  Bailment,  §  601 ;  Fairchila  v.  California  St^  Co.,  13 
Cal.  604.  See  also  Mc£ht)y  ^.  K  &  L.  B.  B.  Co.,  4  Oish.  400; 
Wharton  on  Negligence,  §  668.) 

It  is  unnecessary  for  us  to  pursue  this  inauiry  any  further,  for 
the  principles  of  law  regulating  the  duties  ana  liabilities  of  common 
earners  are  clearly  ana  correctly  stated  in  the  authorities  aheadj 
referred  to.  Let  us  apply  those  principles  to  the  present  case. 
Did  the  defendant  exercise  that  hign  degree  of  care  imposed  upon 
it  by  the  law }  We  are  clearly  of  the  opinion  that  it  did  not 
There  was  a  dangerous  point  in  its  road,  and  no  such  precautions 
were  taken  to  prevent  injuries  to  passengers  as  even  oroinaiy  care, 
prudence,  and  foresight  dictated.  The  walk  was  a  nairow  one; 
there  was  no  protection  on  either  side  of  it ;  a  large  piece  of  timber 
was  allowed  to  remain  across  it,  and  above  and  beyona  all  this,  there 
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weTe  no  sufficieiit  lights  to  ^ide  pasBensers  in  their  transit  from 
one  car  to  another.  It  was  its  duty  to  liave  had  the  walk  soffl- 
dentlj  lighted,  and  in  its  failure  in  this  regard,  it  was  unquestion- 
ably guilty  of  negligence.  Nor  do  we  think  that  there  was  such 
contributory  n^igence  on  the  part  of  Mrs.  Jamison  as  exempts 
the  defendant  &om  legal  liabihty.  It  is  claimed  that  she  had 
croflsed  on  tlie  structure  that  afternoon.  Suppose  she  had,  it  by  no 
means  follows  that  she  was  guilty  of  negligence  in  attempting  the 
same  feat  in  the  evening.  In  the  day-time  the  passa^  doubtless 
appesured  easy  and  free  from  danger,  and  so  it  would  Eave  been  in 
the  night,  if  it  had  been  properly  lighted. 

It  is  also  claimed,  on  oeh^  of  the  appellant,  that  it  was  the 
duty  of  the  passenger  to  call  for  lights,  if  none  were  supplied  in 
advance  by  the  company.  We  do  not  think  that  the  law  imposed 
any  such  duty  upon  the  plaintifi.  She  had  a  right  to  presume 
that  whatever  light  was  requisite  to  make  the  passage  a  safe  one, 
would  be  provi<fed  by  the  defendant,  and  that  the  passengers  in 
the  car  would  not  be  sent  out  into  the  dark,  at  the  risk  of  life  and 
Umb,  to  make  a  transit,  which  could  so  easily  have  been  rendered 
safe  by  the  use  of  ordinary  care  and  prudence. 

We   are  of  opinion  tnat  the  jud^aent  of  the  Oourt  below 
should  be  affirmed,  and  it  is  so  ordereo. 
Judgment  affirmed. 

Mybiok,  J.,  and  Shakpstein,  J.,  concurred. 

Bee  Bennett  o.  Louisyille,  etc.,  R.  R.  Co.,  1  Am.  &Eng.  R.  R.  Cas.  71; 
IMttsbnrg,  etc.,  R.  R.  Co.  f>.  Bingham,  29  Ohio  St.  864;  Gillis  «.  Pennsyl- 
▼ania  R.  R  Co.,  69  Pa.  St.  129;  Hoffman  v,  N.  T.,  etc.,  R.  R.  Co.,  76  N.  T. 
005;  Knight  o.  Portland,  etc.,  R.  R.  Co.,  66  Me.  284. 


Lanoan,  PlaintifE  in  Error, 

V. 

The  St.  Loitis,  Ibon  'Kovtsttajn  and  Sottthebn  By.  Oo. 

(72  Missouri  BeportSj  892.     October  Term^  1880.) 

FliontifE  went  to  defendant's  railway  station  for  the  purpose  of  helping  to 
carry  a  tronk  for  a  friend,  who  was  about  to  tiuke  passage  on  one  of 
defendant's  trains.  Having  bought  a  ticket,  plaintin  and  his  friend 
took  the  trunk  to  a  platform  pomted  out  by  the  ticket  agent.  There 
was  at  that  time  no  train  in  si^t,  but  one  was  due  and  Qzpected  to 
anive  at  any  moment.  The  view  of  the  track  was  unobstructed  as  far 
as  a  bridge  about  400  yards  distant  in  the  direction  from  which  the  train 
was  to  come.  Plaintin  and  his  friend,  carrrylng  the  trunk  between 
theni,  were  walking  in  the  other  direction,  along  the  platform  when 
plaintiff  was  suddenly  struck  from  behind  and  severely  inlured  by  the 
bumper  of  the  engine  drawing  the  expected  train.  Tlie  bumper  pro- 
jected eighteen  inches  over  the  platform,  which  was  from  five  to  oigbt 
feet  wide.    There  were  a  number  of  other  persons  on  the  platform.    The 
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testimony  was  conflicting  as  to  whether  a  bell  was  ning  or  wliislie  sonad- 
ed  after  the  train  paaaed  through  the  bridge;  bat  it  tended  to  show  that 
the  grade  from  the  bridge  to  the  platform  was  an  ap  grade;  that  the 
engine  was  being  ran  at  an  anosual  rate  of  speed;  tnat  the  aigineer, 
after  crossing  the  bridge,  saw  the  persons  on  the  platform;  that  Ee  ssir 
plaintiff  before  he  was  strack,  sounded  the  alarm  whistle  and  leTcned 
the  engine,  but  the  brakes  were  not  put  down;  that  after  beinff  strack, 
plaintm  was  carried  about  eight 'feet^  when  the  en^e  stoppM.  Hdi, 
that  on  this  testimony  the  trial  court  was  warranted  in  submitting  to  the 
juTY  the  question  whether  plaintiff  was  injured  by  his  own  fault  or  that 
of  defendant. 
Negliffenoe  is  not  imputable  to  a  person  fixt  falling  to  look  out  for  daaget 
when  under  the  surrounding  drcumstanoes  he  nad  no  reason  to  snipect 
any. 

Ebsos  to  8t.  Loais  Court  of  Appeals. 

Hess  &  Prescott  and  Martin  &  Lackland  for  plaintiff  in  error. 

Taking  into  consideration  the  fact  that  the  train  was  not  in  oght 
when  plaintiff  reached  the  platform,  and  that  the  engineer  ran  the 
train  into  the  station  at  the  rate  of  twelve  or  fifteen  miles  an  hour, 
and  at  an  nnnsual  rate  of  speed,  so  fast  that  many  of  the  witnesses, 
who  had  often  seen  it  come  in  before,  thought  tnat  it  was  not  go- 
ing to  stop  at  the  station,  where  a  large  crowd  had  gathered,  and 
that  another  train  was  approaching  plaintiff  from  the  opposite 
direction,  ringing  its  bell  and  likely  to  attract  the  attention  of  per- 
sons at  the  station,  and  that  train  being  not  even  seen  by  the 
engineer  and  fireman  on  the  locomotiye,  as  they  testify,  ana  that 
plaintiff  was  on  the  platform,  where  he  ought,  and  was  compelled 
to  be,  and  was  seen  by  the  engineer  in  time  to  have  avoided  the 
injury  by  giving  the  proper  signals,  if  he  had  been  running  at  an 
ordinary  rate  ofspeed,  and  wimont  his  ringing  any  bell  or  sound- 
ing any  whistle,  must  certainly  take  the  case  out  of  the  mle  of 
contributory  negligence.  Maher  v.  A.  &  P.  R.  R.  Co.,  64  Ma 
276 ;  Meyer  v.  Midland,  etc.,  R.  R.  Co.,  2  Neb.  335 ;  Lafayette, 
etc.,  R.  R.  Co.  V,  Adams,  26  Ind.  76 ;  Moody  v.  Pacific  R  R  Co., 
68  Mo.  473 ;  Card  v.  Railroad,  60  Barb.  39 ;  Detroit,  etc,  R  R 
Co.  V.  Van  Steinbnig,  17  Mich.  104 ;  P.  &  T.  R  R.  Co.  v.  Hagan, 
47  Pa.  St.  244 ;  R.  R.  Co.  v.  Honston,  96  U.  S.  697 ;  Kennayde  v. 
Pac.  R.  R.  Co.,  46  Mo.  261 ;  Liddy  v.  St.  Louis  R  R  Co.,  40  Mo. 
506 ;  Smith  v.  Union  Ry.  Co.,  61  Mo.  588 ;  Burham  v.  St.  L  &  L 
M.  R  R.  Co.,  56  Mo.  338;  R  R  Co.  v.  Whitton,  13  WaU.  270; 
Beers  v,  Housatonic  R.  R.  Co.,  19  Conn.  566 ;  Park  v.  O'Brien, 
23  Conn.  342 ;  Ernst  v.  Hudson  River  R  R  Co.,  36  N.  T.  9 ; 
Renwick  v.  N.  Y.  C.  R.  R  Co.,  36  N.  T.  132 ;  Beisiegel  v.  N.  Y. 
C.  R  R  Co.,  34  N.  Y.  622;  Brown  v.  N.  Y.  C.  R  R  Co.,  32 N. 
Y.  600. 

Thorouj?hman  &  Pike  for  defendant  in  error. 
Plaintin  was  not  entitled  to  recover  on  his  own  testimony  and 
that  of  his  witnesses.    His  evidence,  and  that  of  his  witneeses. 
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flhowB  beyond  qneetion  that  he  knew  that  the  train  by  which  he  was 
injured  was  dne,  and  that  he  was  looking  for  it  to  come  in  every 
nunatCy  that  there  was  no  difficulty  in  his  seeing  the  train  as  it 
wproaclied  if  he  had  looked,  or  in  hearing  it  if  he  had  listened ;  that 
the  track  was  straight,  level  and  nnobstmcted  for  nearly  a  mile  south- 
ward ;  that  it  was  broad  daylight,  and  that  plaintifPs  eyesight  and 
hearing  were  good,  and  that  at  the  time  he  was  struck  he  was  stand- 
ing with  his  back  to  the  approaching  train,  and  so  near  to  the  track 
that  he  was  struck  by  the  bufier  of  the  engine.    Such  evidence  of 
negli^nce,  in  the  nature  of  an  admission  on  the  part  of  the  plaintiff, 
contributing  directly  to  the  result,  would  have  justified  the  court  in 
instructing  the  jury  to  find  for  the  defendant.    Maher  v.  A.  &  P. 
E.  R.  Co.,  64  Mo.  267:  Galena,  etc.,  R.  R.  Co.  v.  Loomis,  13  DL 
548 ;  Chicago,  etc.,  R.  R.  Co.  v.  Patchin,  16  HI.  198 ;  Galena,  etc., 
RR.  Co.  V.  T)ill,  22  Dl.  264 ;  Butterfield  v.  R.R.  Co.,  10  AUen,  682 ; 
Wharton  on  Negligence,  382,  383;  Bellefontaine  R.  R.   Co.   v. 
Hunter,  33  Ind.  366 ;  Harlan  v.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  64  Mo. 
480;  Eaiboad  Co.  v.  Houston,  95  U.  S.  697;  1   Thompson  on 
Necligence,  429  (2) ;  Grows  v.  Maine  R.  R.   Co.,  67  Me.  100 ; 
M<^I^on  V.  Northern,  etc^  R  R.  Co.,  89  Md.  438 ;  Lewis  v.  Balti- 
more, etc,  R.  R.  Co.,  38  MxL  688 ;  €.  c,  17  Am.  Rep.  621 ;  Wilds 
u  Hudson  River  R.  R  Co.,  29  N.  T.  816. 

NoRFON,  J. — This  suit  was  instituted  in  the  circuit  court  of  St. 
Louis  county  for  the  recovery  of  damag|es,  occasioned  by  injuries 
inflicted  on  plaintiff  by  the  alleged  negUgence  and  carelessness  of 
defendant,  in  conducting,  operating  and  managing  its  locomotive 
engine  and  train  of  cars,  and  negligence  in  not  ringing  its  bell  or 
sounding  its  whistle  as  they  approached  the  station  at  which  plain- 
tiff was  struck  and  injured.  The  answer  of  defendant  denies  the 
allegations  of  the  petition,  avers  that  plaintiff's  injury  was  occa- 
sioned by  his  own  negligence,  and  also  pleads  a  release  in  writing 
of  all  claims  for  damages  sustained,  by  plaintiff.  The  replication 
denies  contributory  negli^nce,  and  avers  that  the  release  set  up  in 
the  answer  was  obtained  by  fraud.  On  the  trial  plaintiff  obtained 
ind^ent  for  $6,000,  from  which  defendant  appealed  to  the  St. 
Lotus  court  of  appeals,  where  the  judgment  was  reversed,  and 
from  which  plaintiff  prosecutes  his  appeal  here. 

The  chief  ground  of  error  relied  upon  by  counsel,  arises  from 
the  action  of  the  court  in  refusing  certain  instructions  asked  by 
defendant,  and  in  giving  others  on  the  part  of  plaintiff,  which  sub- 
mitted to  the  jury  the  question  as  to  whether  the  injury  sued  for 
was  occasioned  by  plidntiff's  own  negligence^  or  that  of  defendant 
in  operating  its  tram.  It  is  insisted  that  neither  of  these  questions 
shoTud  have  been  submitted  to  the  jury ;  first,  because  there  was 
no  evidence  showing  negligence  on  the  part  of  defendant,  and  be-  ' 
cause  the  evidence  diowed  that  plaintifirs  injury  was  the  result  of 
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his  own  carelessnees.    It,  therefore,  becomes  neoeaeary  to  oonsider 
the  evidence,  in  order  to  a  proper  determination  of  the  qneetioDi      | 
thus  presented.  \ 

The  evidence  shows  that  pMntifE  was  on  a  platform  at  Doeb 
Station,  in  the  city  of  Carondelet,  where  he  had  gone  to  assiBt  a 
friend,  who  intended  taking  pass^e  on  one  of  defendant's  trains 
bound  north,  in  carrying  his  tronk ;  that  his  friend  purchased  his 
ticket  at  said  station,  and  they  were  directed  by  the  ti<^et  agent 
to  take  the  trunk  to  the  middle  platform,  from  which  passengeis 
were  to  enter  the  train  bound  north ;  that  at  this  station  there  were 
two  railroad  tracks  running  north  and  south ;  there  were  also  two 
platforms  provided,  from  which  passengers  were  to  enter  trains, 
one  of  them  being  on  the  east  side  of  one  of  the  tracks,  and  one 
being  between  the  two  tracks,  the  latter  being  known  as  the  middle 
plat&rm ;  that  passen^rs  for  trains  running  on  the  east  track  en* 
tered  the  train  from  tne  platform  east  of  the  track,  and  passengers 
for  trains  running  on  the  west  track,  entered  said  train  from  the 
platform  between  the  two  tracks,  or  the  middle  platform ;  that  at 
the  south  end  of   the  middle  platform  defendant's  road  crossed 
Marceau  street  in  said  city;  that  south   of  this   street,  about 
four    hundred    yards    distant,    there    was    a    railroad    bri(ke 
across  the  river  Des  Peres,  and  from  this  bridge  to  the  station  ue 
road  was  up-grade.    The  evidence  also  tended  to  show  that  a  per- 
son on  the  puitform  where  plaintifE  was  struck  could  see  the  ap- 
proach of  a  train  from  the  south  till  it  passed  through  this  bridge, 
and  that  after  its  passage  through  it,  the  view  was  unobstructed 
from  the  bridge  to  the  platform,  and  vice  versa ;  that  a  number  of 
persons  were  on  the  platform  between  the  two  tracks,  which  was 
from  five  to  eight  feet  wide ;  that  plaintifi  entered  upon  it  from 
Marceau  street,  no  train  being  then  visible  (although  it  was  then 
due  and  expected  any  momenta  and  while  walking  up  the  plat- 
form with  nis  back  to  the  soutli  carrying  one  end  of  the  trunk  and 
his  friend  the  other,  the  train  approached  the  platform  from  the 
south  and  struck  plaintiff  with  the  bumper  of  the  engine  which 
extended  from  its  side  eighteen  inches  over  the  platform,  knock- 
ing him  down  under  the  train,  occasioning  such  an  injury  as  made 
it  necessary  to  amputate  one  of  his  legs.     As  to  whetner  a  bell 
was  rung  or  whistle  sounded  after  the  train  passed  through  the 
bridge,  tne  evidence  is  conflicting,  plaintiffs  witnesses  testifying 
that  neither  was  done,  and  defendant's  witnesses  testifying  that 
both  were  done.     The  evidence  tended  to  show  that  the  grade 
from  the  bridge  to  the  platform  was  an  up-grade ;  that  the  engine 
was  being  run  at  an  unusual  rate  of  speed ;  that  the  engineer,  uter 
crossing  the  bridge,  saw  the  persons  on  the  platform ;  tliat  he  saw 
plaintiS  before  he  was  struck,  sounded  the  alarm  whistle  and  re- 
versed the  engine,  but  the  brakes  were  not  put  down ;  that  the 
person  whose  duty  it  was  to  apply  the  brake,  instead  of  doing  so 
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wliesn  the  alarm  was  Bounded,  went  to  the  opposite  side  of  the  cab, 
and  looked  ont  to  see  what  was  the  matter,  when  plaintiff  was 
struck ;  that  after  being  strnck  plaintiff  was  carried  abont  eight 
feet  when  the  engine  stopped. 

yfe  are  of  the  opinion  that  the  above  facts,  which  the  evidence 
tended  to  establish,  fully  warranted  the  trial  court  to  submit  to 
the  jury  the  question  as  to  whether  plaintiff  was  injured  by  his 
own  fault  or  that  of  defendant.  The  question  of  contributory 
negligence  is  usually  one  of  fact  to  be  left  to  the  jury  under  appro- 
priate instructions.    Smith  v.JJ.'EL'EL  Co.,  61  Mo.  588. 

We  have  been  cited  to  the  case  of  Maher  v,  A.  &  P.  B.  B.  Co., 
64:  Mo.  267,  as  sustaining  defendant's  objections ;  but  we  fail  to 
perceive  that  it  is  analogous  in  principle  to  the  present  case.    In 
uiat  case,  Maher,  who  was  killed  at  night  by  being  run  over  by  a 
train,  was  on  the  track  of  the  road  where  he  had  no  right  to  be,  in 
a  state  of  intoxication,  and  at  a  place  other  than  a  station  or  public 
crossing,  and  where  defendant  owed  him  no  dutj^,  either  to  ring  the 
bell,  soxmd  the  whistle  or  slacken  the  speed  of  its  train ;  and  mere 
was  no  evidence  tending  to  show  thattnose  in  charge  of  the  train 
saw  Maher  before  he  was  struck,  or  that  a  resort  to  any  of  these 
means,  after  the  discovery  of  his  danger,  would  or  might  have  been 
effectual  in  preventing  the  injury.    In  the  present  case  plaintiff 
'was  not  a  trespasser  on  the  track,  but  was  on  the  platform  provid- 
ed and  designated  by  the  company  for  the  occupancy  of  passen- 
gers, who  desired  to  enter  its  trains^  and  also  for  those  carrying 
the  baggage  of  such  passengers,  and  bad  a  right  to  presume  that,  so 
long  as  he  occupied  any  part  of  the  platform,  he  would  be  in  no 
danger  of  being  struck  and  run  over  oy  an  approaching  train,  there 
being  no  evidence  that  he  was  aware  of  the  lact  that  the  bumper 
oi  the  engine  extended  from  the  side  thereof  eighteen  inches  over 
the  track,  but,  on  the  contrary,  his  positive  statement  that  he  was 
not  aware  of  such  fact. 

As  for  the  case  of  Maher,  a  person  who  is  wrongfully  on  the 
track  of  a  railroad,  knowing  that  a  train  passing  over  the  track 
would  necessarily  pass  over  liim,  unless  he  got  out  of  the  way,  who 
Ms  to  look  and  listen  for  a  train,  in  case  of  injury,  nothing  more 
appearing,  such  person  would,  as  a  matter  of  law,  be  declared  to  be 
guilty  ofsuch  contributoiy  negligence  as  to  prevent  a  recovery ; 
bnt  in  the  case  of  a  passenger  awaiting  a  train  on  the  platform  pro- 
vided by  the  company  for  his  occupancy,  the  same  rule  does  not 
obtain,  for,  being  in  a  place  whei^  he  is  invited  to  be  by  the  com- 
pany, be  has  a  nght  to  suppose  that  he  will  be  safe  from  collision 
with  a  train  running  on  the  track  so  long  as  he  occupies  a  place  on 
the  platform,  and  the  mere  fact  that  plaintiff,  while  on  the  platform, 
did  not  look  behind  him  for  an  approaching  train,  cannot  be  held 
wdence  of  contributory  negligence,  any  more  than  the  failure  of 
a  person,  struck  from  behind  by  a  vehicle  passing  along  the  street 
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of  a  city  and  knocked  into  the  street  and  ran  over  by  the  TdiiGle, 
while  snch  person  was  walking  on  the  sidewalk  adjacent  to  snch 
street,  to  look  behind  him  for  an  approaching  vehicle,  would,  as  a 
matter  of  law,  render  him  chargeable  with  snch  contribntoiy  negli- 
gence as  wonld  prevent  a  recovery  for  injnries  thus  received. 

Negligence  is  not  imputable  to  a  person  for  failing  to  look  oat  for  a 
danger,  when,  under  the  surrounding  circumstances,  the  d^iboq 
sought  to  be  diarged  with  it  had  no  reason  to  suspect  that  oai^er 
was  to  be  apprehended. 

We  think  there  was  sufficient  evidence  of  the  negligence  of  de- 
fendant to  justify  the  trial  court  in  submitting  the  question  to  the 
jury.    It  tended  to  show  that  there  was  a  public  street  crossiiig 
at  the  south  end  of  the  platform  which  defendant's  train  was  ap- 
proaching, about  500  yards  from  the  brid^  across  the  river  Des 
I^eres ;  that  the  view  from  the  bridge  to  me  platform  was  noob- 
stmcted ;  that  the  ei^ineer  saw  a  number  of  persons  on  the  plat- 
form ;  that  neither  the  bell  was  rung  nor  whistle  sounded  till  a 
short  time  before  defendant  was  struck,  when  an  alarm  was  given, 
after  the  giving  of  which  the  person  charged  with  the  duty  of  ap- 
plying the  brake  failed  to  perform  that  duty,  and  that  the  train  was 
running  at  an  unusual  rate  of  speed.    When  there  is  any  evidence 
tending  to  establish  a  point  in  dispute,  the  matter  is  properly  ref- 
erable to  a  jury. 

There  is  noming  in  the  objection  made  that  the  first  instraction 

S'ven  for  plaintijS  allowed  a  recovery^  for  other  negligence  tian 
at  averred  in  the  petition.  The  petition  averred  that  the  defend- 
ant so  n^ligently  and  carelessly  conducted  its  locomotive,  engine 
and  cars  m  approaching  the  station,  that,  without  fault  or  careless- 
ness on  his  part,  the  locomotive  ran  upon  him,  injuring  him  so  that 
he  was  obliged  to  have  one  of  his  legs  amputated.  The  instruction 
told  the  jiuV)  that  if  the  injury  was  thus  occasioned,  using  the  lan- 
guage 01  the  petition  averring  negligence,  they  should  find  for 
plaintijS,  thus  submitting  to  them  the  cause  of  action  stated  in  the 
petition,  and  none  other.  The  instructions  asked  by  defendant 
and  refused  were  but  repetitions  of  those  already  ^ven,  and  as 
those  that  were  ^ven  submitted  the  question  of  negbgence  in  the 
most  favorable  light  for  defendant,  the  judgment  of  the  St  Louis 
court  of  appeals  will  be  reversed,  and  the  judgment  of  the  drcoit 
court  affirmed,  with  the  concurrence  of  all  the  judges. 

8ee  next  case. 
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The  Ibon  B.  B.  Oa 

V. 

John  Mowjcky. 

(86  OMo  State  BtporU,  418.    Jamuary  Tmny  1881.) 

Oa  yie  trial  of  an  action  against  a  railroad  company  by  a  passenger^  for  an 
injury  received  throogh  a  collision  of  the  trains  of  the  company,  a  prima 
facie  presamption  of  neffligenoe  arises  against  the  company. 

Where  a  passenger,  to  avoid  impending  danger,  attempts  to  leave  the  car  in 
which  he  is  riding,  believing,  upon  reasonable  grounds,  that  by  so  doine 
he  will  escape  injuxy,  and,  while  in  the  act  of  leaving,  is  injured  through 
the  company's  negligence,  he  is  not  chargeable  with  contributory  n^i- 
gence,  although,  had  he  made  no  attempt  to  leave  the  car,  the  injury 
would  not  have  happened. 

Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a  reversal  of 
the  same,  he  cannot  prosecute  error  to  reverse  the  judgment  thus  re- 
duced in  the  smount,  although  the  court  may  have  lleen  wrong  in  find- 
ing that  the  judgment  was  excessive. 

Erbob  to  the  District  Court  of  Lawrence  Oonntj. 

The  plaintiff  took  passage  on  the  defendant's  railroad,  to  be  car- 
ried from  the  city  of  Ironton  to  Etna  Station.  While  on  the  way, 
the  train  was  stopped  to  prevent  injury  to  some  cattle  that  had 
strayed  npon  the  track,  and  as  the  locomotive  a^n  started,  a  coup- 
ling broke  or  gave  way,  leaving  the  car  in  whi(Si  the  plaintiff  was 
ridmg,  and  others,  standing  on  the  track.  In  the  course  of  from 
eight  to  ten  minutes  a  coaitrain  belonging  to  the  defendant  came 
up  behind,  and  ran  into  the  rear  car  oi  the  standing  cars,  causing 
an  injury  to  the  plaintiff. 

To  the  plaintin's  action  to  recover  for  the  injury,  alleging  it  to 
have  been  caused  by  the  company's  negU^nce,  the  company  an- 
swered, denying  its  own  negligence,  and  aUeging  contributory  neg- 
ligence on  the  part  of  the  pkintiff.  It  appeared  from  the  evidence 
in  the  case,  that  as  the  detached  cars  were  standing  on  the  track, 
the  plaintiff,  on  hearing  a  loud  noise  from  without,  and  discover- 
ing a  rapid  movement  of  some  of  the  passengers,  left  his  seat  for 
the  purpose  of  goin^  out  of  the  car,  and  as  he  reached  the  front 
platiorm,  the  collision  occurred  and  resulted  in  breaking  his  leg. 
It  also  appeared  that  the  conductor  of  the  train  told  the  passengers 
to  keep  their  seats,  and  that  if  the  plaintiff  had  not  left  his  seat, 
he  would  not  have  been  injured.  But  the  jury  found,  specially, 
that  the  plaintiff  was  not  guilty  of  negligence  in  attempting  to 
leave  the  car,  this  being  the  only  negligent  act  charged  against 
him. 
The  court,  among  other  things,  charged  the  jury  as  follows : 
^^  1.  It  being  admitted  that  the  defendant  is  a  carrier  of  passen- 
gers,  that,  on  uie  occasion  mentioned  in  the  petition,  the  pudntiff 
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was  a  paesenger  on  defendant's  train,  having  paid  bis  fare  as  stated, 
it  was  the  duty  of  defendant  to  cany  him  safely  to  the  point  of 
his  destination  withoat  injnry ;  and  when  it  is  shown  that  the  de- 
fendant failed  to  carry  the  plaintiff  safely  to  the  place  of  his  doed- 
nation,  this  failore  pnts  the  defendant,  prima  facie,  in  the  wrong, 
and  the  burden  of  proof  devolves  upon  it  to  show  that  the  injnij 
was  the  result  of  a  pure  accident,  and  that  it  could  not  have  been 
prevented  by  the  exercise  of  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  employ  under  similar  dream- 
stances." 

^^  5.  Although  the  defendant  did  not  exercise  the  d^ree  of  care 
required  of  it,  yet,  if  the  plaintiff  was  also  in  faiilt,  and  that  fault 
contributed  directly  to  produce  the  injury,  he  cannot  recover.  His 
right  to  recover,  however,  is  not  affected  by  his  having  contributed 
to  his  injury,  unless  he  was  in  fault  in  so  doing.'' 

To  each  of  these  instructions  the  defendant  excepted.  The  jurj 
returned  a  verdict  for  the  plaintiff  for  $2,600,  upon  which,  after 
overruling  a  motion  for  a  new  trial,  made  on  the  ground,  amoiig 
others,  that  the  damages  were  excessive,  judgment  was  entered. 

They  also  specially  found  as  follows : 

^^  Third  Question.  If  he  (plaintiff)  did  so  leave  and  go  out,  did 
he  do  so  in  good  faith,  believing  and  having  reasonable  grounds 
therefor,  that  he,  or  his  wife  was  in  great  danger  by  remaining 
seated  in  the  car,  and  that  he  could  better  avoid  said  danger  and 
save  himself  and  wife  by  so  doing  ? 

"  Answer.    Tes." 

On  error  to  the  district  court,  the  following  judgment  and  entry 
were  made : 

^^  This  cause  Was  submitted  to  the  court  upon  the  petition  and 
the  assignment  of  errors  therein,  and  was  argued  by  oounsei,  on 
consideration  whereof  the  court  do  find  that  there  is  no  error  there- 
in, except  in  regard  to  the  amount  of  damages  assessed  by  the  jniy, 
which  damages  the  court  do  find  were  excessive,  and  for  that  rea- 
son, a  new  trial  ought  to  have  been  granted.  The  court,  therefore^ 
are  of  the  opinion  that,  unless  the  dama^  in  excess  of  fifteen 
hundred  dollars  are  remitted  by  the  defendant  in  error  as  of  date 
of  judgment,  said  judgment  oi  the  court  of  common  pleas  should 
be  reversed ;  to  whidh  ruling  of  the  court,  that  said  damages  are 
excessive,  and  in  requiring  said  defendant  in  error  to  enter  said  re- 
mittitur of  said  damages,  as  a  condition  of  affirmance  of  judgment, 
defendant  in  error  excepts,  and  asks  that  his  exceptions  be  noted, 
which  is  done.  Thereupon  said  defendant  in  error,  while  not  waiv- 
ing, but  insisting  on  his  right  to  the  whole  amount,  entered  said  re- 
mittitur to  date  as  of  time  of  judgment  of  damages  in  excess  of 
fifteen  hundred  dollars ;  and  said  remittitur  having  been  entered, 
it  is  considered  by  the  court,  that  said  judgment  of  the  court  of 
common  pleas,  with  said  remittitur  so  entered  as  of  date  of  said 
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jadgment,  be  and  the  same  is  hereby  affirmed  with  oostfi,  and  it  is 
ordered  titiat  a  special  mandate  be  sent  to  the  court  of  common 
pleas,  to  carry  said  judgment  into  execution." 

The  plaintiff  assigns,  as  error  in  this  court,  the  judgment  finding 
the  damages  excessive,  and  compelling  him  to  remit  $1,100  of  the 
verdict. 

By  cross  petition,  the  defendant  assigns  as  error  the  foregoing 
instructions  to  the  jury. 

O.  F.  Moore  and  Neal  &  Cherrington,  for  plaintiff  in  error : 
Mowery  was  guilty  of  contributory  negligence.  Quinn  v.  Bail- 
road  Co.,  51  IlL  495 ;  Railroad  Co.  v.  Johnson,  88  Ga.  409 ;  Hickev 
V.  Railroad  Co.,  14  Allen,  429 ;  Wharton  on  Neg.  §§  800,  302,  861, 
and  notes ;  Laing  v.  Colder,  8  Pa.  St.  479 ;  Raib-oad  v.  Elliott,  28 
Ohio  St.  340 ;  &ibx)ad  Co.  v.  Rathgeb,  82  Ohio  St.  66. 

As  to  a  prima  fade  case  of  negligence,  see  Shearman  &  Redfield 
on  Neg.  §  280 ;  Holbrook  v.  Railroad  Co..  12  N.  Y.  286  ;  CaldweU 
V.  Steamboat  Co.,  47  N.  T.  282;  Curtis  v.  Railroad  Co.,  18  N. 
T.534. 

Leet  &  Hamilton  and  W.  A.  Hutchins,  for  defendant  in. 
error: 

As  to  contributory  negligence,  see  Shearman  &  Redfield  on 
Neg.  §  28,  note  2 ;  id.  §  29,  81,  and  notes ;  Wharton  on  Neg. 
§  301,  304. 

BoTNTON,  J. — ^This  is  a  petition  in  error  by  the  plaintiff,  to  re- 
verse the  judgment  of  the  district  court  for  wron^ully  affirming 
the  judgment  of  the  court  of  common  pleas ;  and  tne  judgment  <n 
the  court  of  common  pleas  for  alle^d  error  in  the  char^  of  the 
court  to  the  jury ;  and  a  cross  petition  in  error  by  the  defendant 
in  error  to  reverse  the  finding  of  the  district  court  that  the  judg- 
ment rendered  on  the  verdict  was  excessive,  and  that,  conseqently, 
the  judgment  ought  to  be  reversed,  unless  he,  the  defendant  in  er- 
ror, ^ould  remit  the  amount  of  the  judgment  in  excess  of  $1,500. 

Whether  a  presumption  of  negligence  arises,  in  all  cases,  against 
a  railroad  company,  from  the  mere  fact  that  an  accident  has  oo- 
curred  from  wnich  a  passenger  receives  an  injury  while  being  car- 
ried over  the  road  of  the  company,  is  a  question  not  arising  in  the 
present  case,  and  therefore  is  not  determined ;  but  where  an  injury 
results  to  a  passenger  from  a  collision  of  the  trains  of  the  company, 
we  have  no  doubt  that  a  prima  facie  presumption  of  negligence 
arises  against  the  company,  and  that  unless  the  company  reueves  it- 
self from  liability,  by  showing  that  the  injury  did  not  result 
from  its  carelessness,  or  by  showing  contributory  negli^nce  upon 
the  part  of  the  passenger,  judgment  should  be  renderea  against  it. 
To  this  effect  the  authorities  seem  uniform.  Stokes  v.  Saltonstall^ 
13  Pet  181 ;  Laing  v.  Colder,  8  Barr.  483 ;  Christie  v.  Griggs^ 
S  Campb.  79 ;  Carpul  v.  London  &  Brighton  Bailway  Co.,  5  Adl 
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&  EL  N.  S.  747;  Holbrook  v.  Utica  &  Scheneetady  S.  R  OouS 
£em,  236 ;  Curtis  v.  Bochester  &  Syracuse  B.  B.  Co*,  18  N.  i . 
684-542. 

We  therefore  think  the  conrt  did  not  err  in  cfaaiging  ihe  imT 
that  the  burden  of  proof  was  on  the  defendant  below,  to  fwtafilim 
the  fact  that  the  injury  did  not  result  from  its  negligenoeL 

Nor  do  we  think  the  court  erred  in  saying  to  uie  jury,  that  the 
plaintiffs  right  to  recover  was  not  affected  by  his  having  oontrib- 
uted  to  his  injury,  unless  he  was  in  fault  in  so  doing.  The  only  act 
of  the  plaintin  which  is  alleged  to  have  contributed  to  his  iujmy, 
was  the  leaving  of  his  seat  in  a  moment  of  excitement,  and  goiog 
forward  to  the  platform  of  the  car,  which  he  had  just  reached  when 
the  injury  was  received.    In  respect  to  the  attempt  to  leave  the 
car,  the  jury  found  specially,  that  in  so  doing,  the  plaintiff  bdieved, 
upon  good  grounds  tor  his  belief,  that  he  could  better  avoid  the 
danger,  and  save  himself  and  wife  from  injui^.     This  finding  ob- 
tabbshed  the  fact,  that  the  plaintiffs  act  in  leaving  the  can  althongi 
contributing  to  the  injury,  was  not  a  negligent  act,  ana  hence,  if 
the  lan^age  of  the  charge  was  at  all  objectionable,  no  prejucaee 
resultea  from  it  to  the  defendant. 

The  remaining  question  arises  on  the  assignment  in  the  croflB 
petition,  namely,  that  the  court  erred  in  finding  the  judgmeot  to 
be  excessive  in  amount,  and  in  determining  to  reverse  it  for  that 
reason,  unless  the  plaintifE  should  enter  a  remittitur  of  the  exoefiB. 
The  remittitur  was  entered  for  such  excess,  and  judgment  rendered 
for  $1,500.  In  our  opinion  the  plaintiff  below  is  not  in  a  posfdon 
to  object  to  the  action  of  the  court  in  this  behalf. 

The  defendant,  under  the  finding  of  the  district  court,  was  en- 
titled to  a  new  trial,  unless  the  necessity  therefor  was  obviated  by 
the  action  of  the  plaintiff.  The  court  gave  him  his  choice  to  ac- 
cept a  reversal  of  the  judgment  and  a  new  trial  upon  the  merite, 
or  to  remit  the  sum  which,  in  the  judgment  of  the  court,  was  in 
excess  of  the  amount  that  ought  to  have  oeen  recovered.  The  plain* 
tiff  elected  to  receive  the  amount  of  the  judgment  less  the  excess. 
Bv  this  election  he  was  bound.  He  obtained  a  judgment  for  $1,500, 
which  he  would  not  have  received  had  he  not  assented  to  the  action 
of  the  court.  That  he  assented  reluctantly  does  not  alter  the 
case.  By  giving  consent  he  became  bound  by  the  action  of  the 
court. 

Judgment  affirmed. 

A  passenger  who  seeks  to  escape  an  impending  peril,  either  appaient  or  nal, 
to  which  the  carrier  has  exposed  nim,  is  not  ^uuty  of  contribntory  negliges^ 
in  attempting  to  leave  the  train  while  it  is  in  motion,  or  where  a  person  is 
legitimately  on  the  track  and  is  confused  by  an  unexpected  danger,  rans  into 
instead  of  escaping  from  the  peril.  Jones  o.  Boyce,  1  Stark.  498;  Bridge  f. 
Grand  Junction  R.  R.  Co.,  8  M.  &  W.  244;  Adams  «.  Lancashire,  etc.,  9f* 
Oo.,  4  L.  R.  C.  P.  789,  885;  Stokes  «.  Saltonstall,  13  Pet  181;  Eldridp  •• 
Long  Island  R  R  Co.,  1  Sandf.  89;  Buel «.  N.  Y.,  etc.,  R  R  Co.,  SlKf* 
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314:  Coulter  «.  Am.  Uidon  Ezpiesfl Co.,  66 N.  Y.  686;  Bckert «.  LonglBland 
K  R  Co«y  48  K  Y.  602;  IiigailB«.  BUls,  9  Meto.  1;  Lund  «.  Tangsboro,  11 
Citth.  568  ;  Snow  ••  Honaatonic  Ck>.y  8  Allen,  441 ;  Bterens  «.  Boxf erd,  10  Al- 
len, 25;  Beed  «.  Nortbfield,  18  Pick.  98;  Caswell «.  Boston^  etc.,  R.  R.  Ck>., 
98  Maaa.  194  ;  Babeon  «.  Bockport,  101  Mass.  98;  Bears  v.  Dennis,  106  Mass. 
310;  Boathwestem  R  R.  Co.  «.  Paulk,  24 Ga.  866;  Indianapolis  R  R  Go.  e. 
Carr,  85  IncL  610;  Greenleaf  «.  IllinoiBy  etc.,  R  R  Co.,  29  Iowa,  47;  com- 
pare OoUiiia  «.  Albany,  etc.,  R  R  Co.,  12  Barb.  492;  see  also  Galena,  etc., 
R  R  Co.  «.  Fay,  16  BL  668;  Hill*.  New  Orleans^  etc,  R  R  Co.,  11  La. 
Amu  998. 


Fbiob 

Thx  St.  LoTTiB,  Kaitsas  Cttt  and  Nobthebn  R.  B.  Ck>. 

AppELLAirr. 

Where  the  |wtition  alleges  a  specific  act  of  negligence  as  the  groond  of  pUdn- 
tiflCa  action,  there  can  be  no  recoTery  for  any  other  act    Thus  where  the 
specific  negligence  alleged  was  the  failure  of  a  railroad  company  to  stop 
ita  train  at  plaintiff's  station  long  enough  for  him  to  aliffht;  MMy  that 
he  could  not  recover  upon  proof  that  the  injuries  for  whidi  he  sued  were 
sustained  by  reason  of  the  company's  failure  to  keep  the  platform  lighted. 
Waldhier  e.  The  Hannibal  &  St  Joseph  RR  Co.,  71  Mo.  614. 
But,  ner  Nobtoh,  J.»  dissenting:    In  order  to  avail  himself  of  this  principle, 
ine  defendant  must  pursue  one  of  three  courses  at  the  trial :    Ist,  Object 
to  the  introduction  of  evidence  when  offered;  or,  2nd,  Ask  an  instruc- 
tion excluding  it  from  the  consideration  of  the  jnrfr;  or,  8rd,  File  an 
affidavit  stating  that  he  is  surprised  by  its  introauction,  and  wherein. 
The  fact  that  evidence  irrelevant  to  the  issue  as  made  by  the  pleadings  is 
admitted  without  objection,  does  not  authorisse  the  court  to  instmet  the 
jury  that  they  may  find  a  verdict  upon  that  evidence. 
Wb«ther  a  railroad  company  which  fails  to  bring  its  train  to  a  full  stop  at  a 
station,  shall  be  held  liable  in  damages  for  injuries  sustained  by  a  pas- 
senger in  attempting  to  get  ofE,  depends  upon  whether  under  all  the  dr- 
cumstances  it  was  prudent  for  him  to  make  the  attempt 
Though  the  plaintiff  was  guilty  of  neffligence  contributing  to  his  injury,  yet 
the  defendant  will  be  liable  if,  after  becoming  aware  of  plaintiff's  dan- 
ger, he  could  have  prevented  the  injury  by  the  use  of  ordinary  care, 
skill  and  caution,  and  failed  to  do  so.    An  instruction  to  this  effect 
should  not,  however,  be  given  in  a  case  where  the  injury  occurred  simul- 
taneously witii  tiie  appearance  of  the  danger. 

Appeai<  from  Chariton  Circuit  Court. 

"WeUfl  H.  Blodgett,  Proeser  Bay  and  0.  A.  Winslow  for  appel- 
lant 

^  The  plaintijS  purchased  a  ticket  at  Moberly,  Missouri,  for  Dal- 
ton,  Missouri ;  upon  his  arrival  at  Dalton  the  plaintiff  in  leaving  the 
train,  was  thrown  with  violence  on  the  platform  of  the  depot  and 
was  injured." 

The  Court)  at  the  request  of  the  plaintiff,  instructed  the  jury 
ae  f oHoiphs  : 
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let.  The  jnry  are  infitracted  that  it  was  the  daty  of  thoee  in 
charge  of  the  train  to  bring  the  train  to  a  fall  stop  at  I>alton  Sta- 
tion, and  to  remain  there  a  reasonable  length  of  time  to  permit 
plaintiff  to  get  off,  and  a  failtire  to  do  so  would  constitute  ncgh- 
gence  on  their  part. 

2d.  If  the  plaintiff,  by  the  negligence  of  anj  of  the  eervantB  of 
the  defendant,  while  getting  oS  the  train,  without  fault  on  his 
part,  received  a  severe  muscular  strain  or  other  injury  nvliich  nec- 
essarily developed  in  the  side,  or  which  increased  or  intensified 
any  other  disease  under  which  he  may  have  been  laboring^  at  the 
time,  then  they  are  bound  to  find  their  verdict  for  the  plaintiff. 

3d.  If  the  jury  find  for  the  plaintiff,  they  will,  in  estmiating  his 
damages,  take  into  consideration  the  age  and  situation  of  plaintiff, 
his  bodily  suffering,  past,  present  and  prospective,  as  well  as  men- 
tal anguish  resulting  from  his  injuries,  the  present  and  future  state 
of  his  health  as  affected  thereby,  and  the  extent  to  which  he  has 
been,  or  may  be  in  the  future,  disabled  from  following  his  ordi- 
nary avocations,  and  will  render  their  verdict  for  such  sum  as  thej 
mav  believe  he  is  entitled  to  receive,  not  exceeding  five  thonsana 
dollars. 

4th.  They  are  further  instructed,  that  owin^  to  the  dangerous 
character  oi  the  machinery  operated  on  railroads,  and  its  liability 
to  do  injury,  it  is  the  duty  of  those  in  charge  thereof  to  use  the 
utmost  care,  skill  and  circumspection  in  operating  it  to  avoid  injaiy 
to  passengers,  and  if  thev  believe  from  tne  evidence,  that  the  per- 
sons in  charge  of  the  tram  did  not  use  the  highest  possible  degree 
of  care,  skill  and  caution  to  prevent  injury  to  plaintm  while  he  was 
getting  off  the  train,  then  they  were  guilty  of  negligence. 

6th.  If  the  jury  believe  from  the  evidence,  that  the  plaintiff  was 
injured  by  the  negligence  or  unskilfulness  of  any  of  the  persons 
in  charge  of  the  train,  and  without  fault  on  his  P&i't,  then  the  de- 
fendant is  responsible  to  plaintiff  for  all  the  iU  effects  whkhneceB- 
sarily  and  naturally  followed  the  injuries,  in  condition  of  health  in 
which  plaintiff  then  was,  and  it  is  no  defence  that  by  reason  of  his 
age  or  latent  infirmities  the  injuries  may  have  affected  him  more 
seriously  than  they  would  have  affected  a  younger  man  in  robust 
health. 

6th.  If  the  jury  believe  from  the  evidence,  that  any  of  the  de- 
fendant's servants  or  agents  were  negligent  in  failing  to  stop  the 
train  at  Dalton  Station  a  sufficient  lengm  of  time  to  allow  plamtif 
to  get  off,  or  in  suddenly  moving  the  train  forward  while  plaintiff 
was  in  the  act  of  getting  off,  or  m  failing  to  keep  the  depot  plat- 
form properly  lighted  up,  or  in  directing  plaintiff  to  get  off  while 
the  train  was  in  motion,  and  that  by  reason  of  such  negligence  the 
plaintiff  was  injured  without  anv  fault  on  his  part  directly  contrib- 
uting thereto,  then  the  verdict  snould  be  for  the  plaintifiL 

Ttn.  Even  should  the  jury  believe  from  the  evidence,  that  ths 
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plaintiff  may  haye  been  negligent,  and  that  such  negli^nce  on  his 
part  may  have  contributed  to  the  injury,  yet,  if  any  of  the  defend- 
ant's a^nts  or  servants  oould  have  prevented  the  injury  by  the  use 
of  ordinary  care,  skill  and  caution,  and  failed  to  do  so,  then  the 
plaintiff  is  entitled  to  recover. 

To  the  giving  of  which  instructions  the  defendant  then  and  there 
duly  excepted. 

The  Court,  at  the  request  of  the  defendant,  instructed  the  jury 
as  follows : 

Ist.  Before  the  plaintiff  can  recover  in  this  case,  the  juiy  must 
be  satisfied  from  a  preponderance  of  the  evidence,  that  the  injuries 
complained  of  were  occasioned  bv  the  negligence  or  unsldlfulness 
of  the  servants  or  employees  of  the  defendant  whilst  running,  con- 
ducting and  managing  defendant's  train  and  without  any  fault  on 
the  part  of  the  plaintifE  contributing  directlv  thereto. 

2a.  One  who  is  injured  by  the  mere  negligence  of  another  can- 
not recover  at  law  auy  compensation  for  nis  injury,  if  he  by  his 
own  negligence  or  want  of  care  proximately  contributed  to  produce 
the  injury  of  which  he  complains.     So  that  but  for  his  own  negli- 
gence or  want  of  care  the  injury  would  not  have  happened,  unless 
the  omission   of  the  other  party,  after  becoming  aware  of  the 
danger  to  which  the  injured  party  was  exposed,  to  use  a  proper 
degree  of  care  was  the  more  proximate  cause  of  the  injury ;  and  if 
the  jury  should  find  from  the  evidence  in  this  case,  tnat  the  ser- 
vant or  employee  of  defendant  omitted  or  neglected  to  stop  its 
train  at  Dalton  so  that  plaintiff  could  get  off ;  yet  if  the  jury  should 
further  find  from  the  evidence  that  me  plaintiff  was  an  old  man, 
or  infirm,  and  that  he  went  off  the  train  voluntarily,  and  contrib- 
uted directly  thereby  to  cause  the  injury  sustained,  and  that  such 
injury  could  not  have  been  avoided  by  the  exercise  of  ordinary 
prudence  and  care  on  the  part  of  the  defendant  or  its  agents,  then 
the  plaintiff  is  not  entitled  to  recover  in  this  case. 

3a.  No  one  can  recover  for  an  injury  of  which  his  own  negli- 
gence in  part  or  in  whole  was  the  immediate  and  proximate  cause, 
and  although  the  jury  may  believe  that  the  defendant's  train  did 
not  stop  at  the  depot  at  Dalton  to  enable  plaintiff  to  g^t  off,  yet  if 
the  jury  shall  believe  from  the  evidence  that  the  plaintifi  was  negli- 
gent in  the  manner  in  which  he  got  off  the  tram,  or  that  he  was 
goill^  of  negligence  in  attempting  to  get  off  at  all  while  the  train 
was  m  motion,  and  that  such  negligence  directly  contributed  to  the 
injury  complained  of,  and  could  not  have  been  avoided  by  the  ex- 
ercise of  ordinary  prudence  and  caution  on  the  part  of  defendant, 
then  he  cannot  recover,  and  the  jury  must  find  lor  defendant. 

4th..  It  is  the  duty  of  a  passenger  when  riding  on  railroad  cars 
to  remain  on  the  same  until  the  cars  are  either  stopped  or  checked 
up  to  a  rate  of  speed  that  will  render  it  safe  for  persons  to  step  ofi[, 
and  although  it  was  the  duty  of  defendant's  employees  to  nave 
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stopped  its  train  of  cars  at  Dalton  and  let  plaintifi  get  off  on  defend- 
ant's platform,  and  that  defendant  did  not  so  stop  its  cars,  yet  if 
the  jnr^  shall  find  that  plaintiff  volnntarilj  stepped  off  of  said  cars 
at  a  point  west  of  its  depot  and  at  a  time  when  defendant's  train 
was  m  motion,  and  thus  directly  contributed  to  his  own  injuiy^ 
plaintiff  cannot  recover. 

5th.  If  the  jur^  shall  find  from  the  evidence,  that  plaintiff  then 
being  old  and  inhrm  and  without  being  urged  to  do  so  bj  defend- 
ant's servants  or  agents,  did  .voluntarily  step  from  defendant's 
cars  while  the  same  were  in  motion  and  beyond  defendant's  plat- 
form at  the  station  in  Dalton,  and  in  the  ni^ht  time,  and  that  by 
so  doing  plaintiff  directly  contributed  to  the  mjury  complained  o^ 
then  plaintiff  cannot  recover  in  this  action. 

7th.  If  the  defendant's  train,  on  the  morning  of  March  13th^ 
1875,  was  stopped  at  Dalton  long  enough  to  enable  passengers  to- 
get  on  and  on,  and  the  plaintiff  neglected  to  get  off  during  such 
stop  for  any  reason,  and  thereafter  and  while  the  train  was  m  mo- 
tion did  get  off,  voluntarily  and  without  being  urged  to  do  so  by 
defendant's  servants,  and  was  injured  thereby,  the  defendant  is  not 
liable  for  such  injury. 

8th.  The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  and 
before  he  can  recover  ne  must  show  by  a  preponderance  of  evi-^ 
deuce  that  he  was  injured  by  the  negligence  of  the  servants  or  em- 
ployees of  defendant. 

The  Court  refused  defendant's  instructions  as  follows : 

9th.  Although  the  jury  may  believe  from  the  evidence  that  plain- 
tiff was  ur^ed  to  get  off  the  train  by  some  employee  of  defendant, 
yet,  if  the  jury  shall  further  find  tnat  plaintiff  did  step  off  of  de- 
fendant's train  of  cars,  at  a  time  when  said  train  of  cars  was  in 
motion,  and  beyond  defendant's  platform  at  its  station  at  the  town 
of  Dalton,  and  that  plaintiff  at  the  time  was  a^ed  and  infirm,  and 
that  the  jury  shall  further  find  that  plaintiff,  by  so  doing,  directly 
contributed  to  the  injury  complained  of,  the  plaintiff  cannot  re- 
cover in  this  case,  unless  the  jury  shall  further  find  that  plaintiff 
was  compelled  to  get  off  of  said  train  of  cars  by  violence  or  threats 
of  violence  used  towards  him  by  some  of  defendant's  employees. 

10th.  The  Court  instructs  the  jury  that  the  gist  of  plaintiff's 
action  in  this  case  is  negligence,  and  the  plaintiff  cannot  recover 
unless  a  preponderance  of  tne  evidence  shows  a  case  of  negli^noe 
on  the  part  of  defendant,  and  if  the  jury  find  from  the  evidence 
that  both  parties  by  their  negligence  immediately  contributed  to 
produce  the  injury,  the  plaintiff  cannot  recover,  and  the  verdict 
should  be  for  tne  defendant. 

11th.  Under  the  petition  in  this  case,  even  should  the  jury  find 
for  the  plaintiff,  he  can  only  recover  such  actual  damages  as  he 
may  have  received  from  the  injuries  complained  of  in  that  peti- 
tion, and  the  jury  will  not  take  into  consideration  any  evidence 
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in  relation  to  the  bodily  or  mental  snffering  of  plaintifE  not  crow- 
ing ont  of  injuries  he  may  have  received  by  reason  of  defendant's 
negligence,  nor  for  any  loss  of  time  or  expense  incurred  in  being 
cured- 

12tli.  In  this  case,  if  the  jury  shall  find  that  the  plaintiff  was 
injured  hy  the  negligence  oi  defendant's  servants  or  employees, 
and  without  anv  negligence  of  plaintiff  directly  contributing  to 
such  injnrj,  and  if  they  shall  furtner  find  that  tne  plaintiff,  in  his 
testimony,  claims  and  swears  that  the  injury  was  to  his  heart  and 
nervous  system,  then  the  plaintiff  can  only  recover  for  injuries  of 
that  character,  and  for  such  damages  as  plaintiff  actually  sustained 
thereby. 

13th.  Sef ore  the  plaintiff  can  recover  in  this  case,  the  jury  must 
find  from  the  evidence  that  the  plaintiff  was  injured,  wounded,  or 
bruised  by  being  thrown  upon  the  platform  of  defendant's  depot, 
at  Dalton,  by  the  negligence  of  defendant's  servants  or  employees^ 
and  withont  any  f auR  on  the  part  of  plaintiff  directly  contributing 
thereto. 

The  jniy  found  a  verdict  in  favor  of  the  plaintiff  and  assessed 
his  damages  at  the  sum  of  thirty-five  hundred  dollars. 

Wells  H.  Blodgett,  Prosser  Kay  and  C.  A.  Winslow  for  appel- 
lant. 

The  instruction  given  for  the  plaintiff  on  the  measnre  of  dam- 
ages is  erroneous.  The  damages  are  not  confined  to  those  alleged 
and  claimed  in  the  petition.  There  was  no  averment  in  the  peti- 
tion that  plaintiff  had  "  suffered  mental  anguish,"  or  been  "  dis- 
abled to  any  extent  from  following  his  ordinary  avocations." 
Hutchinson  on  Car.,  §§  796,  797  ;  Hunter  v.  Stewart,  47  Me.  419 ; 
Ist  Chit.  PI.  (6  Ed.)  440 ;  Dickinson  v.  Boyle,  17  Pick.  78 ;  Bald- 
win V,  West.  R.  4  Gray,  338 ;  Sqiiier  v.  Gould,  14  Wend.  159 ; 
City  of  Chicago  v.  O'Brennan,  65  ill  160. 

^^  Plaintiffs  situation"  was  not  an  element  of  damages  to  be  con- 
ridered  in  this  case.  City  of  Chicago  v.  O'Brennan,  65  111.  160. 
Another  objection  to  this  instruction  is  that  it  authorized  an  al- 
lowance of  damages  for  future  pain  and  disability  which  the  ;jury 
might,  without  any  evidence,  believe  he  would  sustain.  The  jury 
fihould  have  been  positively  directed  to  confine  their  estimate  to 
such  damages  as  the  evidence  rendered  reasonably  certain.  ^^  Dam- 
^^  are  to  be  proved,  and  none  can  be  allowed  except  such  as  are 
snown  by  the  proof  to  be  at  least  to  a  reasonable  degree  certain." 
Curtis  V.  Kochester  &  Syracuse  K.  E.,  18  N.  Y.  542 ;  Fry  v.  The 
Dubuque  Ry.  45  Iowa,  417. 

Plaifktiff  was  at  most  only  entitled  to  recover  for  his  mental 
anguish  arising  from  apprehensions,  terror,  and  danger  naturally 
excited  at  the  time  of  tne  injurv.  This  limitation  upon  the  kind 
or  character  of  "mental  anguish"  to  be  considered  by  the  jury,  is 

recognized  in  all  the  best  considered  cases  in  which  ^^  mental  an- 
8A.  &E,R.   Cas.— 24 
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gaiah''  has  been  allowed  as  an  element  of  damage.  The  mental 
anguish  for  which  he  conld  recover  ought  therefore  to  have  been 
limited  and  confined  to  the  shock  and  terror  suffered  at  the  time 
of  the  injury.  111.  Cent.  B.  B.  v.  Sutton,  53  IlL  897 ;  Johnson 
V.  Wells,  Fargo  &  Co.,  6  Nev.  224 ;  S^r  v.  Barkhamsted,  22 
Conn.  390 :  Lawrence  v,  Housatonic  B.  B.,  29  Conn.  390 ;  Fair- 
child  V.  Cal.  Stage  Co.,  18  Cal.  599. 

The  fourth  instruction  given  by  the  Court  for  the  plaintifE  is 
error.  It  submits  a  test  incapable  of  fixed  and  definite  application, 
and  in  fact  of  all  application  whatever.  It  required  the  persons  in 
charge  of  the  train  to  use  ^^  the  highest  possible  degree  of  care,'' 
while  the  law  only  required  the  highest  practicable  diligence  and 
skill.  Cooley  on  Torts,  642 ;  Hut<£inson  on  Car.,  note  on  p.  404  ; 
Hutchinson  on  Car.,  §  502 ;  Shear.  &  Bed.  on  Neg.,  pp.  809,  810  ; 
sees.  266,  267;  Tuller  v.  Talbot,  23  IlL  303;  C,  JS.  &  Q.  v. 
Dunn,  61  HI.  385 ;  Sawyer  v.  H.  &  St.  Jo.  B.  B.,  37  Mo.  240 ; 
Wharton  on  Neg.,  §  640 ;  Pierce  on  Am.  R  L.,  470  &  471 ;  Story 
on  BaU.,  §  379,  also  §  16 ;  Jones  on  Bail.  166. 

Instruction  No.  6  is  error,  for  which  the  judgment  should  be 
reversed.  The  sole  issue  tendered  by  the  plamtilt  in  the  petition 
was  the  alleged  failure  of  the  servants  in  charge  of  the  train  to  stop 
it  a  reasonable  time  to  enable  plaintiff  to  leave  the  car.  There  was 
a  conflict  in  the  evidence  on  this  point,  and  although  the  jury  may 
have  found  this  issue  for  the  deiendant,  yet,  the  jury,  by  this  in- 
struction, were  authorized  to  find  a  verdict  against  tne  defendant, 
if  they  believed  the  defendant  was  guilty  of  negligence  in  failing  to 
keep  the  platform  lighted  up.  Before  this  failure  could  be  made 
the  basis  m  whole  or  in  part  of  a  recovery,  it  should  have  been 
made,  in  whole  or  in  part,  the  ground  of  the  action  by  appropriate 
averment  in  the  petition.  The  petition  contained  no  such  aver- 
ment, and  as  the  plaintiff  did  not  amend,  or  offer  to  amend,  it  was 
not  proper  or  lawful  for  the  Court  to  enlarge  the  issues  by  the  in- 
structions. The  instructions  should  have  been  confined  to  the 
specific  ^^  statement  of  facts  constituting  the  cause  of  action"  as 
contained  in  the  petition.  Buffiington  v,  A.  &  P.,  64  Mo.  246 ; 
Harris  v.  H.  &  St.  Jo.,  37  Mo.  309  &  310 ;  Scott  -w.  Eobards,  67 
Mo.  289 ;  Iron  Mt.  Bank  v.  Murdock,  62  Mo.  73 ;  Moffat  v.  Conk- 
ling,  35  Mo.  453 ;  Camp,  adm'r,  v.  Heelan,  43  Mo.  591 ;  Wagner 
Stat.  1040,  §  11 ;  Leduke  v.  St.  L.  &  I.  Mt.,  4  Mo.  Ap.  485. 

The  instruction  numbered  7,  given  for  the  plaintiff,  is  error. 
It  went  to  the  whole  case ;  it  authorized  a  finding,  and  should  have 
been  complete  in  itself.  The  error  in  this  instruction  was  not 
cured  by  any  instruction  given  for  the  defendant.  An  instruction 
in  itself  erroneous,  going  to  the  whole  case  and  authorizing  a  ver- 
dict, cannot  be  cured  by  one  given  in  behalf  of  the  other  side. 
Ooetz  V.  H.  &  St.  Jo.,  50  Mo.  472 ;  Thomas  v.  Babb,  45  Mo.  384. 

That  instruction,  going  as  it  did  to  the  whole  case,  should  have 
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been,  as  before  stated,  complete  and  accurate ;  but  instead  of  being 
complete  and  accurate,  it  wholly  omitted  the  most  essential  issue 
in  the  case.  If  the  jury  found,  in  the  first  instance,  that  plaintifE 
was  guilty  of  negligence,  "  which  contributed  to  the  iniuiy,"  then 
the  most  important  inquiry  was  conceminff  the  conauct  of  de- 
fendant's servants  after  tney  became  aware  oi  the  danger  to  which 
plaintiff  was  exposed. 

If  plaintiff  was  guilty  of  negligence  which  contributed  to  the 
injury,  then  he  could  only  recover  in  case  the  jury  should  further 
find  that  defendant's  servants  could  have  prevented  his  injury  by 
the  exercise  of  due  care  after  they  became  aware  of  the  danger 
attending  lus  situation.  Nelson  v.  A.  &  P.  E.  B.,  68  Mo.  5l3, 
and  eases  cited. 

The  9th  instruction  asked  by  defendant  was  improperly  refused 
by  tiie  Court.     The  case  hypotnetically  put  in  this  instruction  was 
not  submitted  in  any  other ;  the  facts  upon  which  it  was  based  were 
sdL  in  evidence,  and  it  announced  a  correct  rule  of  law.     There  was 
no  instruction  given  in  the  case  that  told  the  jury  that  if  the  plain- 
tiff was  old  and  infirm,  and  stepped  of  the  cars  beyond  the  platform 
while  the  cars  were  in  motion,  and  thereby  contributed  to  the  in- 
jury,  he  could  not  recover  unless  he  was  compelled  to  get  off  by 
violence  or  threats  of  violence.     Under  the  circumstances  in  evi- 
dence this  instruction  was  correct.     Guerin  v.  Harlem  Ry.,  3d 
Hobertson ;  C.  &  A.  R.  R.  Co.  v.  Randolph,  53  111.  510 ;  Shear.  & 
Red.  on  Neg.,  340,  Sec.  .283 ;  Hutchinson  on  Car.  507 ;  Railway 
Co.  V.  Krouse,  30  Ohio  S.  222 ;  Burrows  v.  Erie  Ry.  Co.,  63d 
N.  Y.  556. 

It  was  error  to  refuse  defendant's  11th  instruction.  That  in- 
struction sought  to  confine  the  recovery  to  the  actual  damages 
plaintiff  may  nave  received  from  the  injuries  complained  of  in  the 
])etition,  and  forbade  the  jury  to  consider  any  evidence  in  relation 
to  the  bodily  or  mental  suffering  not  growing  out  of  injuries  re- 
ceived in  consequence  of  defendant's  negligence,  and  forbade  them 
to  consider  his  loss  of  time  or  expense  in  being  cured,  for  which 
no  claim  was  made  in  his  petition. 

Under  the  instructions  given  for  both  plaintiff  and  defendant, 
Te^niring  the  plaintiff  to  be  free  from  negligence  directly  contrib- 
uting to  the  injury,  and  the  evidence  of  the  plaintiff  himself,  the 
jury  should  have  found  for  the  defendant,  ana  their  verdict  being 
against  the  defendant  it  was  against  the  undisputed  evidence  and 
tne  law  of  the  case  as  declared  in  the  instructions  of  the  Court. 
Plaintiff  says  no  violence  was  used  or  threatened  that  caused  him 
to  get  off,  and  even  though  he  may  have  been  urged,  advised  or 
directed  to  get  off,  that  did  not  authorize  him  to  make  the  attempt 
while  the  train  was  in  motion  and  under  the  circumstances  stated 
in  his  evidence.  111.  Cent.  R.  R.  v.  Able,  59  111.  131 ;  Dougherty 
u  C,  B.  &  Q.,  86  111.  468 ;  Morrison  v.  The  Erie  Ry.,  56lf .  Y. 
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802 ;  Does  v.  M.,  E.  &  T.,  59  Mo.  38 :  Nelson  «.  A.  A  P.  &  R, 
68  Mo.  693. 

Bell  &  Hnston  for  respondents. 

Carriers  of  passengers  for  hire  are  bound  to  exert  the  ntmost 
skill  and  nrudenoe  in  conveying  their  passensera,  and  are  respoDsi. 
ble  for  the  slightest  negligence  or  want  oi  slolfnlness  either  in 
themselyes  or  their  servants.  Sales  v.  Western  Stage  Co.,  4  Iowi» 
547  ;  Fairchild  v.  California  Stage  Co.,  13  Cal.  599  ;  see  Shearman 
&  Eedfield  on  Negligence,  note  to  266,  where  the  anthorities  on 
this  question  are  collated;  Huelsenkamp  v.  Citizens  Sj.  Co., 
37  Mo.  537  ;  Redfield  on  Railways,  4th  Ed.  chap.  27,  p.  200. 

There  is  no  error  in  the  instructions.  An  act  of  a  passenger  in 
obedience  to  the  direction  of  the  person  in  charge  of  the  vchide 
cannot  be  deemed  negligent  unless  so  palpably  opposed  to  common 
prudence  as  to  make  it  a  clear  act  of  folly.  Keaneld  on  Bailways, 
4th  ed.,  p.  335  and  note ;  Penn.  R.  R.  Co.  v.  McCloskey,  23  Penn. 
St.  Rep.  526. 

The  instructions  fairly  placed  before  the  jury  the  law  of  con- 
tributory negli^nce  ffoverning  the  case.  The  mstructions  are  iil 
to  be  considered  togeuier — they  are  not  to  be  taken  as  the  deliver- 
ances of  the  respective  parties,  but  together  to  be  considered  the 
charge  of  the  court.  Although  one  may  not  cover  the  whole  case 
yet  if  another  supplements  it  the  charge  is  good.  Karle  t?.  K  C. 
&  St.  Joe  R.  R.  Co.,  55  Mo.  476 ;  Whalen  v.  St.  Louis  K.  C.  H. 
Ry.  Co.,  60  Mo.  323. 

If,  when  taken  together,  instructions  are  correct  and  not  calcn- 
lated  to  mislead,  they  are  properly  granted.  Karle  v.  K.  C,  St  J. 
&  C.  B.  R.  R.,  55  Mo.  476  ;  Wfialen  v.  St.  Louis,  K.  C.  &  N.  M. 
R.  R.,  60  Mo.  323  ;  Clements  v.  Maloney,  55  Mo.  352 ;  Sears  v. 
Wall,  49  Mo.  359  ;  Budd  v.  HoflEheimer,  52  Mo.  297. 

In  the  case  last  above  cited  the  instructions  on  one  side  ignored 
the  defence  set  up,  and  they  were  held  cured  by  instructions  given 
on  motion  of  defendant.  Ernst  v.  Keech,  64  Mo.  172 ;  Henscben 
V.  O'BannoD,  56  Mo.  289;  Moore  v.  Sonberin,  42  Mo.  490; 
McKeon  v.  Citizens  Ry.  Co.,  43  Mo.  405. 

The  3d  instruction  is  correct.  Brown  v.  H.  &  St.  Joe  R  R  Co., 
66  Mo.  588. 

The  4th  instruction  is  correct  in  the  case  of  a  person  rightfully 
on  the  track.    Brown  v.  H.  &  St.  Joe  R  R  Co.,  50  Mo.  466. 

It  is  undoubtedly  correct  in  the  case  of  a  passenger  towards 
whom  the  carrier  is  bound  to  exercise  the  utmost  care,  skill,  and 
prudence  to  prevent  injuir.    Shearman  &  Red.  on  Nea^.,  Sec.  266. 

The  5th  instruction  fairly  directs  the  jury  upon  what  basis  to 
estimate  the  damages.  Curtis  v.  Rochester  &  Syracuse  R  R  Co., 
20  Barb.  282 ;  Winters  v.  H.  &  St.  Joe  R.  R,  39  Mo.  468 ;  Sedg 
wick  on  Meas.  of  Damages,  5th  ed.  648 — note,  where  the  autlicr 
ities  are  collated. 
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W  liether  it  was  negligent  or  not  under  all  the  circumBtanoes  was 
s  proper  one  for  the  larj  to  determine  under  appropriate  instruc* 
tions.  Mclntyre  v.  Kew  York  Central  R.  R.  Co.,  37  N.  T.  287 ; 
Filer  t7.  New  York  Central  R  R,  49  K  Y.  47. 

The  case  last  above  cited  is  almost  identical  in  its  main  facts 
with  the  one  at  bar.  Shearman  &  Bedfield  on  Neg.,  §  283  ;  Wyatt 
^.  Citizens  R.  R  Co.,  55  Mo.  485. 

This  latter  is  very  similar  in  its  salient  facts  to  the  one  at  bar — 
this  same  question  was  there  expressly  made  and  decided  after  a 
full  discussion  of  the  authorities.  £arle  v.  £.  C,  St.  Joe  &  Coun- 
cil BlufE  R.  R,  55  Mo.  476. 

The  2d  was  properly  refused  because  the  same  propositions  had 
been   given  in  otner  instructions.     The  first  proposition  is  that 
plaintiS  cannot  recover  unless  a  preponderance  oi  the  testimoujjr 
sho^s  negligence  on  the  part  of  defendant.     That  proposition  is 
embodi^in  the  1st  instruction  given  on  motion  of  defendant,  as 
also  in  the  8th.    The  second  proposition  is  that  if  plaintiff's  negli* 
gence  contributed  to  the  injury  he  cannot  recover.    This  proposi- 
tion was  by  the  instructions  given  placed  before  the  jury  at  least 
three  times. 

The  3d  one  in  reference  to  the  measure  of  damages  was  prop- 
erly refused.  It  does  not  state  the  law  correctly — he  was  entitled 
to  compensation  for  his  sufferings  physical  and  mental.  Sedgwick 
on  Meas.  of  Damages,  5th  ed.,  note  to  page  648,  where  the  author- 
ities are  reviewed. 

No.  13  was  properly  refused.    Reeves  v.  Larkin,  19  Mo.  192. 
Our  statute  declares  that  variances  not  material  may  be  disre- 
garded.   Sec.  2,  Art.  8,  page  1034,  Wag.  Stat.,  1872. 

No  variance  between  the  allegation  in  the  pleading  and  the 
proof  shall  be  deemed  material  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or  defence 
upon  the  merits.  Sec.  1,  Art.  supra ;  Fisher  v.  Max,  49  Mo,  404 ; 
Turner  v.  Railroad,  51  Mo.  501 ;  Clements  v.  Maloney,  55  Mo. 
362 ;  Wells  v.  Sharp,  57  Mo.  56  ;  Ely  v.  Porter,  58  Mo.  158. 

Henby,  J. — The  plaintiff  sued  defendant  for  personal  in jnries 
sustained  by  him  while  attempting,  as  a  passenger,  to  get  off  of 
defendant's  train  at  Dalton,  a  station  on  its  road,  and  obtained  a 
judgment  for  $3,500,  from  which  defendant  has  appealed. 

The  following,  and  no  other,  is  the  cause  of  action  stated  in  the 
petition :  "  That  plaintiff  purchased  a  ticket  of  defendant  author- 
izing plaintiff  to  be  carriedTon  defendant's  passenger  cars  from  the 
<aty  of  Moberly  to  the  town  of  Dalton,  under  the  rules  and  regu- 
lations of  law  prescribed  by  the  laws  of  this  State  for  said  defend- 
wt  in  the  transportation  of  passengers  upon  its  road,  and  that 
plaintiff,  with  his  ticket  aforesaid,  got  upon  the  regular  passenger 
train  of  said  defendant  at  Moberly,  and  was  transported  on  same  to 
Dalton,  and  that,  on  the  arrival  of  the  train  at  Dalton  tlie  plaintiff, 
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io  leaving  said  train,  without  his  fault  or* negligence,  but  by  the 
fault  of  defendant  in  not  stopping  the  motion  of  the  train  a  rea- 
sonable time  to  admit  of  plamti^s  leaving  said  cars,  was  Ihrown 
with  great  violence  on  the  platform  of  the  depot,  at  Dalton,  aad 
was  greatly  injured^  bruised  and  strained." 

There  was  a  connict  of  evidence  in  regard  to  the  stoppage  of  ^ 
train,  the  evidence  for  the  plaintiff  proving  that  it  did  not,  wiule 
that  adduced  by  the  defendant,  that  it  did  ^P-     The  jury  miglit 
well  have  found  that  issue  for  the  plaintifE.     The  plaintiff^s  dept>- 
sition  was  taken  and  read  in  his  behalf,  and  in  his  testimony  in 
chief,  he  stated  :  '^  I  was  notified  lust  before  reaching  Dalton  that 
I  would  get  ofE  there  ;  I  then  made  an  efiort  to  reacm  the  door  of 
the  car,  and  when  I  sot  to  the  door  I  saw  no  light,  nor  the  depot, 
and  the  cars  were  still  in  motion."     In  his  cross-exanriinatioii,  lie 
stated  :  ^^  I  did  not  see  the  depot  at  all ;  if  there  was  any  light  at 
the  depot  I  did  not  see  it."     Again  :  ''  It  was  so  dark  that  IccvUd 
not  see  the  ground,  or  any  other  object  outside  of  the  train."  Mrs, 
Gilliam,  a  witness  for  the  plaintiff,  testified  that  she  couldn't  tell 
whether  there  was  a  light  at  the  depot  or  not ;  didn't  think  the 
agent  had  time  to  strike  a  light 

Among  other  instructions  for  plaintiff,  given  by  the  court,  is 
the  following :  "  If  the  jury  believe  from  tne  evidence  that  any 
of  the  defendant's  servants  or  agents  were  negligent  in  failing  ix> 
stop  the  train  at  Dalton  station  a  sufficient  length  of  time  to  aUow 
plaintiff  to  get  off,  or  in  suddenly  moving  the  train  forward  whiJ^ 

Slaintiff  was  in  the  act  of  getting^  off,  or  in  failing  to  keep  the 
epot  platform  properly  lighted  up,  or  in  directing  3ie  plaintiff  to 
get  off  while  the  train  was  in  motion,  and  that  by  reason  of  Buch 
negligence  the  plaintiff  was  injured,  without  any  fault  on  his  part 
directly  contributing  thereto,  then  the  verdict  should  be  for  the 
plaintiff."  I  have  italicized  that  portion  of  the  instruction  which 
presents  the  principal  question  for  consideration  in  this  casa  It 
will  be  observed,  that  if  the  plaintiff  had  failed  to  establish  the  fact 
that  the  train  was  not  stopped,  as  aUeged  in  the  petition,  still, 
under  this  instruction,  the  jury  was  authorized  to  give  him  a 
verdict,  because  the  depot  was  not  lighted.  If  the  only  negligence 
proved  was  the  failure  to  have  the  depot  lighted,  would  we  have  a 
case  of  variance,  under  our  statute,  or  a  failure  ofproof  ?  The  case 
of  Waldhier  v.  The  Hannibal  and  St.  Joseph  K.  R  Co.,  71  3fa 
514,  IB  decisive  of  the  question ;  and  if  we  adhere  to  the  rule 
there  announced,  we  must  reverse  this  judgment. 

A  plaintiff  must  recover  on  the  cause  of  action  stated  in  his  peti- 
tion. Tliis  is  an  elementary  principle  of  pleading  and  practice, 
and  a  total  departure  from  it,  such  as  we  are  here  ui^ed  to  make, 
would  lead  to  confusion,  uncertainty  and  gross  injustice  in  the  ad- 
ministration of  the  law.  The  petition  is  intended  to  apprise  ii^ 
defendant  of  what  is  alleged  against  him,  to  enable  him  to  prepare 
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with  e^dence,  to  meet  it,  but  if  the  plaintiff  can  state  one  eanse 
of  action,  and  come  to  trial  prepared  to  prove  another,  of  which 
defendant  has  no  intimation  until  the  case  has  ^one  to  the  jnry, 
an  undne  advantage  would  be  gained  by  the  plaintiff,  and  the  forms 
of  law  converted  into  snares  and  pit-faUs.    The  statute  has  made 
provision  for  a  mere  variance,  which  occnrs  "  where  there  is  a  lack 
of  correBpondence  between  the  allegation  of  the  cause  of  action 
and  the  proof,  in  some  particular  or  particulars ;"  and  not  where 
the  cause  of  action  alleged  is  unproved,  '^  in  its  entire  scope  and 
meaning/'     "Waldhier  v.  The  Hannibal  and  St.  Joseph  R.  fe.  Co.y 
and  cases  then  cited.    Here  there  was  a  conflict  of  evidence  as  to 
the  facts  constituting  the  cause  of  action  alleged  in  the  petition, 
and  the  jury  might  have  found  for  defendant  on  that  cause  of 
action,  and  yet,  under  the  iustruction  we  have  been  considering, 
have  given  plaintiff  a  verdict  because  the  depot  was  not  lighted,  a 
cause  of  action  which  was  not  stated  in  the  petition.     De^ndant's 
witnesses  testified  that  the  train  was  stopped  a  sufficient  time  to 
enable  plaintiff  to  get  off,  and  the  jury  might  have  believed  them, 
and  yet,  under  this  instruction,  they  were  told  that  their  verdict 
fihould  be  for  plaintiff  if  thev  found  that  the  depot  was  not  lighted. 
The  doctrine  is  well  ana  clearly  expressed  in  Mayor  v.  Hum- 
phries, 1  Carr.  ife  Payne,  251.     The  declaration  stated  that  defend- 
ant was  the  owner  of  a  stage  coach,  and  that  plaintiff  was  a  pas- 
senger, and  that  the  servants  of  defendants  so  negligently  and 
unskilfully  "  drove,  conducted  and  managed  "  the  said  coach  that  it 
was  overturned  and  plaintiff  seriously  injured.     The  defence  was, 
that  the  coach  overturned,  not  fi'om  the  negligence  of  the  driver, 
but  from  the  linch-pin  coming  out,  and,  therefore,  the  plaintiff 
could  not  recover  for  negligent  driving.     Gumey,  in  reply,  con- 
tended that  it  was  just  as  actionable  for  defendants  to  injure  pas- 
Bengers  by  neghgently  sending  out  an  insufficient  coach,  as  a  oad 
coachman.     Littledale,  J. :  "I  am  decidedly  of  opinion  that  if  the 
accident  happened  from  the  insufficiency  of  the  coach,  the  plaintiff 
cannot  recover  on  this  declaration.     If  the  negligence  was  in  send- 
ing out  an  unsound  coach,  the  plaintiff  should  have  laid  it  so  in  his 
declaration." 

It  is  contended  that,  inasmuch  as  the  defendant  did  not  object 
to  the  evidence  tending  to  show  that  there  was  no  light  at  the 
depot,  he  cannot  now  complain  of  it.  If  he  were  here  asking  a 
^versal  because  the  court  admitted  such  evidence,  that  would  be  a 
complete  answer  to  his  demand ;  but  here,  after  the  evidence,  ir- 
relevant and  inadmissible,  as  of  a  distinct  cause  of  action  was 
received,  the  court,  a^nst  the  defendant's  objection,  declared  to 
ti\e  jury  that  they  might  find  a  verdict  for  plaintiff  on  that  evi- 
dence. 

Another  error  in  that  instruction  is  the  declaration,  that  if  de- 
fendant's servants  or  agents  were  negligent  in  failing  to  stop  tlio 
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train  at  Dalton  station  a  enfficient  len^h  of  time  to  allow  plaintiff 
to  ^t  o£E,  and  by  reason  of  sucli  negligence  he  was  injured,  he  was 
entitled  to  a  verdict.  If  there  was  no  negligence  on  the  part  of 
defendant  but  a  failure  to  stop  the  train,  and  plaintiff  voluntarily 
attempted  to  get  off,  while  it  was  in  motion,  he  could  maintain  no 
action  for  any  injury  sustained  in  consequence  of  such  attempt. 
He  cannot  leap  from  the  train  while  in  rapid  motion  in  order  to 
avoid  being  carried  beyond  his  stopping  place,  but  at  his  own  risk. 
Kelson  v.  The  Atlantic  and  Pacinc  K.  K  Co.,  68  Mo.  595,  and 
cases  there  cited.  Whether  stepping  "  from  a  car  not  yet  beyond 
the  platform,  whose  motion  is  so  slight  as  to  be  almost  or  quite 
imperceptible,"  is  ne^li^nce  or  not,  "  is  for  the  jury  to  decide 
from  the  physical  condition  of  the  person  and  all  the  attendant  cir- 
cumstances.'^ Doss  V.  M.,  K.  and  T.  R.  K  Co.,  59  Mo.  37.  The 
instruction  in  question  withdraws  from  the  jury  all  the  attend- 
ant circumstances,  and  predicates  the  right  of  plaintiff  to 
recover  upon  the  mere  failure  to  stop  the  train,  and  plain- 
tiff's injury  in  attempting  to  ^t  off  while  it  was  in  motion..  It  does 
exempt  the  defendant  if  any  fault  of  plaintiff  directly  contributed 
to  the  injury,  but  a  constraction  of  which  it  is  susceptible,  and 
which  a  jury  would  most  probably  place  upon  it  is,  that  the 
negligence  of  plaintiff,  whicli  would  exonerate  the  defendant,  is 
other  negligence  than  that  of  attempting  to  get  off  while  the  train 
is  in  motion.  It  is  too  general  and  indefinite  on  that  subject. 
Instead  of  leaving,  as  the  only  guide  to  the  jury,  the  general  direc- 
tion to  find  for  plaintiff,  if  the  defendant  was  negligent  in  not 
stopping  the  train,  unless  plaintiff  was  guilty  of  negligence  contrib- 
uting to  the  injury,  they  should  have  been  required  to  find, 
whetner  it  was  prudent  or  not  for  plaintiff,  under  all  the  circum- 
stances, to  attempt  to  get  from  the  train  before  it  came  to  a  full 
stop.  The  speed  of  the  train,  the  conduct  of  the  conductor,  the 
darkness  of  the  hour,  the  age  and  activitpr  of  plaintiff — ^all  these 
circumstances  were  for  consideration  m  determining  whether 
plaintiff  was  prudent  or  imprudent  in  his  attempt  to  get  from 
the  train. 

The  second  instruction  for  plaintiff  asserts  that  "  if  plaintiff,  by 


instruction  is  in  a  failure  to  confine  the  negligence  to  that  which 
was  specifically  alleged  in  the  petition.  It  is  of  the  same  character 
afi  that  contained  in  the  other  instruction,  except  that  the  latter  is 
special,  and  this  is  general.  The  latter  authorized  a  verdict,  if  the 
depot  was  not  lighted,  while  this  instruction  warranted  a  verdict 
for  plaintiff  if  the  depot  was  not  lighted,  or  if  any  negligence  of 
any  servant,  whether  employed  in  ninning  the  train  or  not,  oocar 
i  ioned  the  injury. 
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The  last  instmction  for  plaintiff  is  but  an  abstract  proposition  of 
law,  erroneous  it  is  true,  but  of  no  application  whatever  m  the  case. 
It  was  as  follows :  "  Even  should  tne  jury  believe  from  the  evi- 
dence that  the  plaintiff  may  have  been  negligent,  and  that  such 
negligence  on  his  part  may  have  contributed  to  the  injury,  yet,  if 
any  of  the  defend^mt's  a^nts  or  servants  could  have  prevented  the 
injury  by  the  use  of  ordinary  care,  skill  and  caution,  and  failed  to 
do  8o,  then  the  plaintiff  is  entitled  to  recover."  In  a  proper  case, 
it  would  have  required  the  qualification  that  defendant  could  have 

frevented  the  injury  after  oecoming  aware  of  plaintiff's  danger, 
[ere  there  was  no  time  after  the  discovery  of  the  danger  to  exer- 
cise the  care  to  prevent  it  which  is  requirea,  where  the  doctrine  is 
applicable.    The  in  juryoccurred  simultaneously  with  the  appear- 
ance  of  the  danger.     The  negligence  producing  the  danger  had 
occurred,  on  plaintiff's  theory,  and  the  danger  to  plaintiff  was  not 
apparent  untu  his  attempt  to  get  from  the  cars,  in  which  the  injury 
occurred.    If  he  did  this  without  compulsion  or  suggestion  of  the 
defendant's  agents,  and  they  did  not  know  of  his  purpose  to  get 
off ;  or,  if  they  compelled,  or  advised  him  to  get  off  while  the  train 
was  in  motion,  the  doctrine  of  the  instruction,  correctly  given, 
oould  have  had  no  application  to  the  case.    If  defendant^  agents 
knew  of  his  purpose  to  get  off  and  made  no  effort  to  prevent  it, 
such  an  instruction  might  have  been  appropriate,  but  tnere  is  no 
pretence  that  such  was  the  case,  and  tne  instruction,  therefore, 
should  not  have  been  given. 

The  trial  must  be  of  the  cause  of  action  stated  in  the  petition, 
and  the  instructions  must  relate  to  that  and  no  other  cause  of 
action.  The  anxiety  of  attorneys  to  get  a  verdict  not  unf  requently 
spoils  a  good  case  by  prompting  them  to  ask  for  more  than  they 
are  entitled  to,  when  the  case  would  be  safe  under  just  such  in- 
fitmctions  as  should  be  given  ;  and  we  are  frequently  compelled, 
with  regret,  to  reverse  judgments  for  errors  occurring  in  the  trial, 
believing,  at  the  same  time,  that  in  all  probability  the  result  would 
have  been  the  same,  if  no  error  had  oeen  committed.  But  it  is 
not  for  us  to  say  that  an  instruction  which  permits  a  recovery  upon 
a  cause  of  action  proved,  but  not  stated  in  the  petition,  was  not 
that  upon  which  plaintiff  recovered.  Especially  is  this  the  case 
when  there  is  a  conflict  of  evidence  as  to  the  facts  alleged  as  the 
eaiise  of  action,  and  no  conflict  of  evidence  as  to  the  cause  of  action 
mentioned  in  the  instruction,  and  not  stated  in  the  petition.  The 
indgment  is  reversed  and  the  cause  remanded.  All  concur,  except 
NoBTON,  J.,  who  dissents. 

NoBTON,  J.,  DISSENTING. — It  is  wcll  Settled  that  a  common 
carrier  is  bound  to  the  exercise  of  the  highest  degree  of  care  and 
cantion  in  the  transportation  of  a  passenger  who  submits  himself 
to  such  carrier  to  be  carried,  and  is  answerable  in  damages  for  any 
injury  sustained  by  such  passenger  occasioned  by  his  negligence  or 
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carelessness  in  perfonning  tliis  duty.  In  cases  where  the  relation 
of  the  person  suing  for  an  injury  sustained  is  that  of  passenger,  all 
that  is  necessary  to  be  alleged  and  proved  in  order  to  a  recoverv, 
is  that  the  injury  complained  of  was  inflicted  in  consequence  of 
the  negligence  of  the  carrier.  In  such  a  case  it  is  the  negligence 
of  the  carrier  which  gives  the  right  to  recover,  and  it  matters  not 
whether  such  negligence  consists  in  doing  a  particular  thing  which 
ought  not  to  have  been  done,  or  in  not  domg  a  particular  thing 
which  ought  to  have  been  done. 

In  the  present  case  the  petition  alleges  that  the  n^ligence  cod- 
sisted  in  not  stoppin^^  the  train  on  which  plaintifi  was  a  passenger 
a  sufficient  length  of  time,  at  Dalton  station,  where  he  was  bound, 
to  enable  him  to  leave  the  train.     While  the  evidence  tended 
strongly,  if  not  conclusively,  to  establish  the  specified  act  of  n^li- 
gence  conoplained  of  in  the  petition,  and  that  it  was  the  sole  cause 
of  plaintiffs  injury,  evidence  was  also  received,  without  objection, 
that  the  platform  of  the  'depot  of  said  station  was  not  lighted. 
Evidence  on  this  point  is  to  be  found  in  the  deposition  of  plaintiff, 
which  had  been  on  file  in  the  cause  more  than  twelve  months  before 
the  trial.    An  examination  of  this  deposition  shows  that  the  wit- 
ness in  his  examination  in  chief  said  not  a  word  in  regard  to  the 
platform  not  being  lighted.    He  did  say  that  when  a  general  notice 
was  given  that  the  train  was  approaching  said  station,  he  went  to 
the  door  of  the  car,  and  did  not  see  any  light,  nor  the  depot.    In 
his  cross-examination  by  defendant,  he  said  the  platform  was  noc 
lighted.     This  deposition  was  the  first  evidence  offered,  and  it 
appears  from  it  that  what  was  said  in  it  in  regard  to  the  platform 
not  being  lighted,  was  drawn  out  by  the  defendant.     One  other 
witness  for  plaintiff  stated  that  he  saw  no  li^ht  on  the  platform, 
and  to  the  evidence  of  this  witness  defendant  interposed  no  objec- 
tion.   The  only  other  witness  who  mentioned  the  subject  of  light 
was  a  witness  on  the  part  of  defendant,  who  stated  that  all  the  cars 
were  lighted  except  tfie  sleepers.     Had  an  obiection  been  made  to 
the  introduction  of  this  evidence  on  the  ground  of  variance  between 
the  matter  alleged  in  the  petition  and  that  sought  to  be  proved, 
thus  giving  the  trial  court  an  opportunity  to  pass  upon  it,  and  the 
opposing  party  an  opportunity  to  amend  his  pleading  to  conform 
to  the  proof,  such  objection  would  be  entitled  to  consideration. 
This  court  has  repeatedly  held  that,  although  improper  evidence 
may  have  been  admitted  Dy  the  trial  court,  it  would  not  consider 
the  propriety  of  its  action  in  that  respect  unless  the  evidence  was 
objected  to  at  the  time,  and  the  specific  grounds  of  the  objection 
stated.    Not  only  was  that  not  done  in  this  case,  but  the  evidence 
in  regard  to  the  platform  not  being  lighted  was  brought  out  in  the 
cross-examination  of  the  first  witness  whose  deposition  was  read  in 
the  cause. 

The  evidence  being  thus  before  the  jury  for  consideration,  the 
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defendant  ought  not  now  to  be  heard  to  complain  becanee  the  oonrt 

gave  an  inBtmction  based  upon  it,  especially  so  when,  if  no  such 

instmction  had  been  given,  the  evidence  which  gave  rise  to  it 

would  still  have  been  before  the  jury,  and  could  as  well  have  been 

considered  and  applied  by  them  under  the  eighth  instruction 

^ven  for  defendant  to  the  effect  ^^  that  the  burden  of  proof  is  on 

\h.e  plaintiff,  and  before  he  can  recover  he  must  show,  by  a  pre- 

ponaerance  of  the  evidence,  that  he  was  injured  bv  the  negli^^ce 

of  the  servants  or  employees  of  the  de:&ndant.      The  plaintiff 

having  established  the  particular  act  of  negligence  alleged  in  the 

petition,  the  evidence  tending  to  establish  another  act  of  negli- 

fmoe  may  have  been  objectionable  on  the  ground  of  variance, 
hree  ways  were  open  to  the  defendant  to  avail  himself  of  an 
objection  to  the  evioenoe  on  the  ground  of  variance ;  first,  by  an 
objection  to  its  introduction  when  offered ;  second,  by  asking  an 
instruction  to  exclude  it  from  the  consideration  of  the  jurv ;  and, 
third,  by  filing  an  affidavit  stating  that  he  was  surpnsea  by  its 
introduction,  and  wherein.    Neither  of  these  methods  was  resorted 
to  in  the  trial  court,  and  the  failure  of  defendant  to  resort  to 
them,  whereby  the  court  was  deprived  of  passing  on  the  question 
of  its  admissibility,  and  the  opposing  party  deprived  of  the  oppor- 
tunity to  amend  ms  pleading  so  as  to  make  it  conform  to  the  proof, 
puts  him  in  an  attitude  where  he  ought  not  now  to  be  heard  to 
complain  of  such  variance  if  regard  be  had  to  section  3586,  Bevised 
Statutes,  which  declares  that  it  shall  be  the  duty  of  courts  to  con- 
strue the  provisions  of  law  relating  to  pleading,  and  to  so  adapt  the 
practice  thereunder,  as  to  discourage  as  far  as  possible  negli^nce 
and  deceit,  to  prevent  delay,  to  secure  parties  from  being  misled, 
to  place  the  party  not  in  fault  as  nearly  as  possible  in  the  same 
condition  he  would  be  in  if  no  mistake  had  been  made,  to  distin- 
guish between  form  and  substance,  and  to  afford  known,  fixed  and 
certain  requisitions  in  place  of  the  discretion  of  the  court  or  judge 
thereof. 

I  agree  to  the  principle  announced  in  the  opinion,  that  a  party 
should  only  recover  upon  the  causp  of  action  stated  in  the  petition, 
and  base  my  non-concurrence  in  the  conclusion  therein  reached  on 
the  sole  ground  that  defendant,  by  failing  to  make  the  objections 
in  the  tnal  court  necessary  to  ^ve  him  the  benefit  of  that  principle, 
cannot  invoke  it  here,  and  in  this  I  &ink  I  am  sustained  by  Turner 
V.  Chillicothe  and  Des  Moines  B.  B.  Co.,  51  Mo.  501 ;  Henslee  v. 
Cannefaz,  49  Mo.  295. 

See  Braasel «.  N.  Y.,  etc.,  R.  R.  Co.  past. 

A  c&rrier  of  passeogers  for  hire  is  bound  to  observe  the  utmost  caution 
characteristic  of  very  careful  prudent  men.  He  is  responsible  for  injuries 
feoeiTed  by  passengrers  in  the  course  of  their  transportation,  which  might 
have  been  avoided  or  guarded  against  by  the  exercise,  upon  his  part,  of 
extraordinary  vigilance,  aided  by  the  highest  skill.    Pennsylyania  Co.  9. 
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Boy,  1  Am.  and  £ng.  R.  R  Cas.  225;  Taylor  «.  Grand  Trank  B.  R  Go.,  48 
N.  H.  804;  Camden,  etc.,  R  R  Co.  «.  Burke,  18  Wend.  626;  Fiink*.  Poiter, 
17  UL  406;  Keokuk,  etc.,  Co.  o.  True,  88  IlL  608;  Tuller  o.  TaLbol,  28 IIL 
857:  Sawyer  v.  Hannibal,  etc.,  R.  R  Co.,  87  Mo.  240;  compare ChicagOi etc, 
R  R  Co. «.  Randolph,  68  IIL  614. 


William  Bbassell,  as  Administrator,  etc.,  Bespondoit^ 

v. 
The  New  Yobk  Central  Ain>  Hudson  Eiyeb  B.  £.  Co.,  AppeDsnti 

(84  Ifmo  Tarh  BeparU,  241.    M<vrch  1,  1881.) 

A  paaseDger,  when  taking  or  leaving  a  railroad  car  at  a  station,  has  a  ri^i 
to  assume  that  the  company  will  not  expose  him  to  unnecessary  danger, 
but  wiU  discharge  its  duty  which  requires  it  to  provide  passengers  a 
safe  passage  to  and  from  the  train. 

A  passen|^r,  therefore,  is  not  in  all  cases  liable  to  the  charge  of  contribntoiy 
negligence  because  he  attempts  to  cross  an  intervening  track  without 
looking  for  approaching  trains. 

Defendant  ran  a  train  upon  its  road  daily  from  S.  to  E.  S.,  primarily  for  tbe 
purpose  of  carrying  its  employees  to  E.  S.,  where  it  haa  a  machine  shop 
and  freight-house ;  it  carried,  however,  on  this  train  persona  going  as 
ordinary  passengers,  on  payment  of  fare,  and  it  was  in  chaige  of  a  oni' 
formed  conductor.    There  was  a  station-house  at  £.  B.,  on  the  eonth 
aide  of  the  road ;  this  train  did  not  stop  at  the  station,  but  at  a  point 
1,800  feet  further  east,  opposite  the  freight-house  located  north  of  the 
road.    At  this  point  there  were  about  twenty  tracks;  the  road  was  not 
planked  and  there  was  nothing  to  indicate  on  which  side  paasengerB 
should  leave  the  train.    E.,  plaintifTs  intestate,  a  girl  seventeen  yean 
of  age,  took  this  train  in  company  with  an  old  lady,  at  8.,  to  go  to  £.S^ 
where  she  resided.    The  train  stopped  at  the  usual  place  on  the  third 
track  from  the  south.    The  two  south  tracks  were  used  for  ordinaiy 
passenger  trains.    E.  cot  off  on  the  south  side  of  the  train  and  assisted 
ner  companion  to  ali^t.    There  was  a  path  about  seventy  feet  west 
leading  south  to  or  near  the  house  where  she  was  employed,  which  va* 
south  of  the  road.    The  two  walked  a  few  steps  in  a  south-westerly 
direction  until  they  reached  the  second  track,  when  a  passenger  tnin 
from  the  east,  which  was  behind  time  and  running  thirty-five  or  Ml 
miles  an  hour,  struck  and  killed  them  both.    In  an  action  to  recover 
damages  the  evidence  tended  to  show  that  they  did  not  look  to  tiie  etft 
after  leaving  the  car,  and  that  if  they  had  done  so  they  could  have  seen 
the  approaching  train;  also  that  no  person  connected  with  the  train ga^ 
any  instructions  to  passengers  where  to  alight  or  any  warning  of  the 
approaching  train.    HM^  the  fact  that  the  deceased  did  not  look,  while 
it  was  a  matarial  and  important  one  for  the  consideration  of  the  joT 
upon  the  point  of  contributory  negligence,  cUd  not  establish  it  as  matter 
of  law;  and  that  a  refusal  of  the  court  to  chaige  that  it  was  peraenegli' 
gence  was  not  error. 

(Submitted  January  20,  1881 ;  decided  March  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  Jannaiy  6, 1880,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of 
EUen  O.  Sraseelly  plaintifPs  intestate,  alleged  to  have  been  caused 
by  defendant's  negligence. 

The  facts  appear  sufficiently  in  the  opinion. 

Georae  If.  Kennedy  for  appellant.  The  motion  for  a  nonsuit 
should  nave  been  granted  upon  the  ground  that  the  negligence  of 
plaintdfPs  intestate  contributed  to  the  injury.  (Gonzales  v.  N.  T. 
&  H.  R.  R.  Co.,  38  N.  T.  440;  Filer  v.  N.  Y.  C.  &  H.  R.  R  R 
Co.,  49  id.  51 ;  Ernst  v.  Hudson  River  R  R  Co.,  89  id.  62 ;  WU- 

cox  V,  Rome  &  Watertown  R.  i^  Co.,  id.  358 ;  Haven  Case,  41  id. 

298 ;  Baxter  Case,  id.  604 ;  Stackus  Case,  19  id.  464.)  The  defend- 

ant  ^as  guilty  of  no  negligence  in  the  light  of  all  the  evidence. 

(Nolton  V.  Western  R  R  Co.,  15  N.  Y.  444,  441) 

Hisoo<^  Gifiord  and  Doheny  for  respondents.    The  death  of 
the  deceased  was  caused  by  the  wrongful  act,  neglect  or  default  of 
file  defendant.    (8  R  S.  569  [Banks  Bros.'  ed. J)    When  a  rail- 
road company  admits  passengers  into  a  caboose  car  attached  to  a 
freight  train,  to  be  transported  as  passengers,  and  takes  the  cus- 
tomary fare  for  the  same,  it  incurs  the  same  liability  for  the  safety 
of  the  passengers  as  though  they  were  in  the  regular  passenger 
coaches.     (Edgarton  v.  N.  T.  &  H.  R  R  Co.,  39  K  T.  227.) 
Whether  the  deceased  paid  fare  or  not,  she  was  a  passenger. 
(Bnffett  V.  The  T.  ife  B.  RR  Co.,  40  N.  T.  171 ;  BisseU  v.  The 
Mich.  8.  &  N.  I.  R  R  Co.,  22  id.  307 ;  Terir  v.  Jewett,  17  Hun. 
399.)    The  company   was  bound  to   provide   a   safe  place  for 
pafisengers    to    hma,   and  it  was  negligence  to  land  passengers 
at  an  unsafe  and  dangerous  place.  (Hulbert  v.  N.  Y.  C.  &:  H.  E.R 
R  Ca,  40  N.  T.  146 ;  Greene  v.  Erie  R  R  Co.,  11  Hun.  833 ; 
Armstrong  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  66  Barb.  437 ;  affirmed, 
53  N.  Y.  623 ;  Liscomb  v.  N.  J.  R.  &  T.  Co.,  6  Lans.  78.)    It  was 
Diligence  on  the  part  of  the  conductor  to  pay  no  attention  to  the 
diacharge  of  his  passengers.    (Gonzales  v.  The  N.  Y.  C.  &  H.  R. 
R.  R  O).,  39  How.  407 ;  Keller  v.  The  N.  Y.  C.  &  H.  R  R.  R 
Co.,  24  id.  172-180 ;  Armstrong  v.  The  N.  Y.  C.  &  H.  R  R  R. 
Co.,  supra ;  Dickens  v.  The  N.  Y.  C.  &  H.  R  R  R  Co.,  1  Keyes^ 
26.)    The  deceased  was  not  guilty  of  contributory  negl^nce. 
(Gonzales  i;.  N.  Y.  C.  ife  H.  RR.  R  Co.,  39  How.  407;  Hulbert 
V.  N.  Y.  C.  &  H.  R  R  R  Co.,  40  N.  Y.  145 ;  Greene  v.  Erie  R 
R  Co.,  11  Hun,  833;  Armstrong  v.  N.  Y.  C.  &  H.  R  R  R 
Co.,  66  Barb.  437 ;  Dickens  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  1 
^eyes,  28.)    The  question  of  contributory  n^ligence  was  properly 
left  to  the  jury.    (Hoffman  v.  N,  Y.  C.  &  H.  R.  R  R  Co.,  18 
Hun,  589  ;  Terry  v.  Jewett,  78  N.  Y.  338.)    Under  the  circum- 
Btancee  contributory  negligence  on  the  part  of  the  deceased  does 
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not  constitute  a  bar  to  a  recovery.    (EenjonuN.Y.  C.  &H.B.S. 
R  Co.,  5  Hun,  479.) 

AjfDSEWB,  J. — On  the  morning  of  April  10, 1868,  the  plaintiflPs 
intestate,  a  girl  seventeen  years  of  age,  entered  the  cars  of  the  def  ^el- 
ant  at  Syracuse  to  ffo  to  East  Syracuse,  a  station  on  the  line  of 
defendant's  road,  where  she  had  resided  for  seventeen  months  piior 
to  that  time.     The  train  was  not  one  of  the  r^ilar  passenger  trains 
upon  the  defendant's  road.     It  ran  in  the  morning  from  Synumae 
to  £ast  Syracuse,  primarily  for  the  purpose  of  conveying  employees 
of  the  road  to  the  latter  place,  where  a  machine  shop  and  ireight- 
house  of  the  defendant  were  located,  and  returned  in  the  eTeniu^ 
to  take  the  employees  to  their  homes.     But  the  defendant  carried 
on  this  train  other  persons  desiring  to  go  thereon,  as  ordinaiy  pas- 
seuTOrs,  on  the  payment  of  fare,  and  it  was  in  charge  of  a  uniformed 
conductor.    There  was  a  station-house  at  East  Syracuse,  located  on 
the  south  side  of  the  road,  but  this  train  did  not  stop  at  the  station, 
but  at  a  point  about  1,300  feet  further  east,  opposite  the  freight- 
house  and  yard  of  the  defendant,  located  north  of  the  tra^cks. 
There  were  at  this  point  about  twenty  tracks.     The  special  train 
ran  on  the  third  track  from  the  south,  and  the  two  tracks  between 
this  track  and  the  south  line  of  the  road  were  used  for  ordinaiy 
passeuser  trains.     The  road  at  the  point  where  the  special  train 
stopped  was  not  planked,  and  there  was  nothing  in  tne  arrange- 
ments of  the  roadway  to  indicate  on  which  side  passengers  should 
leave  the  train.     The  house  where  the  deceased  was  employed  was 
about  two  hundred  feet  south  of  the  defendant's  road,  in  sight  of 
the  trains  passing  thereon.     On  the  morning   in    question  the 
^^  special "  stopped  at  the  usual  stopping-place,  and  thirty  or  forty 
employees  of  the  defendant  left  the  cars  on  the  north  side  to  go 
to  their  work.    The  deceased  was  in  company  with  an  old  lady, 
and  when  the  train  stopped,  she  got  oS  on  the  south  side  of  the 
cars,  and  then  turned  around  to  assist  the  old  lady  in  alighting. 
There  was  a  path  seventy  or  eighty  feet  west  of  the  point  where  the 
deceased  left  the  car,  leading  south  across  a  field  to  or  near  to  the 
house  where  she  lived.     The  deceased  and  her  companion,  as  soon 
as  they  got  off  of  the  car,  turned  and  walked  a  few  steps  in  a  south- 
westerly  direction  until  they  reached  the  second  track,  when  a 

Eassenger  train  from  the  east,  which  was  ten  or  fifteen  minatea 
ehind  time  and  running  at  the  rate  of  thirty-five  or  forty  miles  an 
hour,  struck  them  and  both  were  killed.  But  a  few  seconds  elapsed 
after  they  left  the  car  before  they  were  struck.  The  evidence 
tends  to  show  that  they  did  not  look  to  the  east  after  leaving  the 
car.  If  they  had  looked  they  would  have  seen  the  approaching 
train,  the  track  at  that  point  being  straight  for  a  half  a  mile  or 
more  east  of  the  place  of  tlie  accident.  There  is  no  evidence  that 
the  conductor  or  other  person  connected  with  the  train  gave  any 
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iostmctioiis  to  jpafisengers  where  to  alight,  or  any  warning  of  the 
approaching  train  ;  and  evidence  was  given  tending  to  show  that  no 
instrxtction  or  warning  was  riven.  The  whistle  of  the  passenger 
train  ^^as  sounded  just  be£)re  the  acddent,  but  not  in  time  to 
prevent  it. 

The  only  question  of  donbt  in  the  case  arises  upon  the  claim 
that  the  deceased,  in  not  looking  to  the  east  before  attempting  to 
croes  the  second  track,  was  guilty  of  contributory  negligence.  The 
court  charged  in  substance  that  the  plaintiff  could  not  recover 
unless  the  deceased  exercised  ordinary  care  and  prudence  under 
the  circumstances,  or  if  her  negli^nce  contributed  to  the  accident, 
but  refused  to  charge  that  her  omission  to  look  to  the  east  was  per  so 
n^ligence.     But  me  court  did  charge  that  if  the  deceased  Knew 
or  had  reason  to  believe  that  the  passenger  train  was  behind  time, 
or  that  it  might  come  along  at  any  moment,  then  she  was  bound 
to  look,  and  an  omission  to  do  so  was  negligence.     The  refusal  of 
the  court  to  charge  that  the  omission  of  the  deceased  to  look  to 
the  east  before  going  upon  the  track  was  in  law   negligence,  is 
sustained  bv  the  case  of  Terry,  Adm'r,  v.  Jewett  f78  N.  Y.  338). 
That  case  does  not  interfere  with  the  rule  established  by  many 
cases,  that  a  traveller  on  a  highway  is  bound,  before  attempting  to 
cross  a  railroad  track,  to  look  for  approaching  trains,  and  that  an 
omission  to  do  so  is  negligence.    In  Terry,  Adm'r,  v.  Jewett,  it 
appeared  that  the  plaintifiPs  intestate  had  purchased  at  a  station  a 
ticket  with  the  intention  of  taking  passage  on  a  train,  and  seeing 
the  train  approach  she  left  the  station-house  before  it  had  stopped, 
to  go  to  the  cars,  and 'while  passing  over  an  intervening  track,  was 
struck  and  killed  by  a  freight  train  moving  in  an  opposite  direc- 
tion.   She  did  not  look  in  the  direction  of  the  freight  train  before 
soing  upon  the  track.    li  she  had  looked  she  woula  have  seen  it. 
This  court  sustained  the  recovery  in  that  case.    A  passenger,  when 
taking  or  leaving  a  railroad  car  at  a  station,  has  the  right  to  assume 
that  uie  company  will  not  expose  him  to  unnecessary  danger ;  and 
while  he  must  himself  exercise  reasonable  care,  his  watchndness  is 
naturally  diminished  by  his  reliance  upon  the  discharge  by  the 
company  of  its  duty  to  passengers  to  provide  them  a  Bsde  passage 
to  and  irom  the  train.    In  this  case  the  defendant  received  the 
deceased  as  a  passenger.     It  stopped  the  train  east  of  the  regular 
stopping  place  of  trains,  for  the  convenience  of  its  employees.  But 
it  was  also  the  place  for  the  alighting  of  passengers  wno  might 
haye  taken  passage  in  it.    It  gave  no  warning  to  tne  deceased  of 
danger.    It  knew  that  the  tram  from  the  east  had  not  passed  this 
point  and  was  behind  time.     There  was  no  direction  to  passengers 
not  to  get  off  on  the  south  side,  and  nothing  to  indicate  that  it  was 
improper  to  do  so.     If  the  deceased  knew  of  the  regular  time  for 
the  eastern  train  to  pass  this  point,  she  must  also  have  known  that 
it  usually  passed  beiore  the  special  train  arrived.    In  view  of  the 
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circnmstances,  we  are  of  opinion  that  the  case  on  the  point  of  the 
ne^li^noe  of  the  deceased  was  properly  snbmitted  to  the  puy, 
and  tnat  the  court  would  not  have  been  justified  in  withdrawing 
it  from  their  consideration.  The  fact  that  the  deceased  did  not 
look  for  the  approaching  train  was  a  material  and  important  fact 
to  be  considered  by  the  jury  upon  the  point  of  contributoiy  neglir 
gence ;  but  her  omission  to  do  so  was  not  in  law  decisiTe  against  t 
recovery. 

We  have  examined  the  other  points  presented  and  they  fnznish 
no  ground  for  the  reversal  of  the  judgment 

The  judgment  should  be  affirmed. 

All  concur,  except  £asl  and  FmoH,  J  J.  not  Toting,  and 
Rapaixo,  J.,  absent. 

Judgment  affirmed. 

See  Bennett «.  LouisTille,  etc.,W.  R  R.  Co.,  1  Am.  andBng.  R  R  Cu.  71; 
Pennsylyania  Co. «.  Ray,  Id.  225;  Delaware,  etc.,  R  R  Co.  «.  Kapheys,  Id. 
62;  Hartwig  o.  Chicago,  etc.,  R  R  Co.,  Id.  65;  Holmes  o.  Oregon,  etc,  RB. 
Co.,  Id.  628;  Stewart «.  International,  etc,  R  R  Co.,  2  Am.  and  £ng.  R  R 
Caa.  497;  Low  f>.  Grand  Trunk  Ry.  Co.,  infra. 

Where  a  railroad  company  accepts  passengers  on  its  freight  or  other  tnio% 
the  degree  of  care  necessary  to  safely  convey  them  is  in  no  degree  lessened, 
and  the  responsibility  of  the  company  remains  in  full  foroe.  Christie  f. 
^nggs,  2  Camp.  79;  Indianapolis,  etc.,  R  R.  Co.  «.  Horst,  93  U.  8.  391; 
Chicago,  etc.,  R  R  Co.  o.  Fkigg,  48  HI.  864;  Ohio,  etc.,  RR  Co.  «.  Dicker- 
Bon,  59  Ind.  817. 

The  company  ia  bound  to  use  proper  precautions  to  protect  passengers 
where  it  obliges  them  to  .leave  the  cars  at  a  distance  from  the  station  or  plat- 
form ;  and  when  they  are  obliged  to  cross  other  tracks.  The  company  most 
use  all  possible  means  to  protect  passengers  under  such  circumstances,  and  if 
they  fail  to  do  so  it  is  negligence  on  the  part  of  the  company.  Klein  «.  Jev- 
ett,  26  N.  J.  Eq.  474;  Foy  «.  London,  etc.,  R  R  Co.,  18  C.  B.  N.  a  225; 
Praeger  «.  Bristol,  etc.,  Ry.  Co.,  24  L.  T.  N.  S.  105;  Thompson  «.  Belfast, 
etc.,  Ry  Co.,  5  Irish  R  C.  L.  517;  Terry  «.  Jewett,  78  N.  Y.  888;  Pennsyl- 
vania R  R  Co.  «.  White,  88  Pa.  St.  827;  Chicago,  etc.,  R.  R  Co.  v.  Wilaoo, 
68  111.  167;  Columbus,  etc.,  R  R  Co.  «.  Farrell,  81  Ind.  408;  Filer  «,  N.  Y. 
etc.,  R  R  Co.,  68  N.  Y.  124;  State  v.  Grand  Trunk  Ry.  Co.,  58  Me.  176; 
Knight  «.  Portland,  etc.,  R  R  Co.,  56  Me.  234;  Armstrong  v.  K  Y.,  etcR 
R  Co.,  66  Barb.  437;  Hoffman  v.  N,  Y.,  etc.,  R  R  Co.,  75  N.  Y.  605;  Kel- 
ler c.  N.  Y.,  etc.,  R  R  Co.,  24  How.  Pr.  172 ;  Pittsburg,  etc.,  R  R  Co.  t,  Bing- 
ham, 29  Ohio  St.  864;  Whalen  v,  St.  Louis,  etc.,  R  R  Co.,60  Mo.  328;  Dab- 
lin,  etc.,  Ry.  Co. «.  Slattery,  8  App.  Cas.  1155;  Whittaker  «.  Manchester,  etc., 
Ry.  Co.,  22  L.  T.  N.  S.  545;  Nicholson  f>.  Lancashire,  etc.,  Ry.  Co.,  8  & 
&  C.  584;  Robson  «.  North  Eastern  Ry.  Co.,  10  Q.  B.  271;  Gill  «.  Great 
Eastern  Ry.  Co.,  26  L.  T.  N.  S.  945;  Rogers  ©.  Rhymney  Ry.  Co.,  26  L  T.  N. 
S.  879;  London,  etc.,  Ry.  Co.  v.  Hello  well,  26  L.  T.  N.  S.  657;  Bridges  t. 
North  London,  etc.,  Ry.  Co.,  7  L.  R  Q.  B.  218;  Cockle  c.  London,  et<j.,  By. 
Co.,  7  L.  R  C.  P.  821;  Rose  «.  North  Eastern  Ry.  Co.,  2  L.  R  Exch.,  Dif. 
248;  Nicholls  v.  Great  Southern,  etc,  Ry.  Co.,  7  Irish  R  C.  L.  40;  Wcllcrf. 
London,  etc.,  Ry.  Co.,  9  L.  R  C.  P.  126.  Compare  Siner  f>.  Great  Wcfitcrn 
Ry.  Co.,  4  L.  R  Exch.  117;  Plant©.  Midland  Ry.  Co.,  21  L.  T.  N.  8.  836; 
Falkiner  c.  Great  Southern,  etc.,  Ry.  Co.,  5  Irish  R  C.  L.  218;  Lewi*  •• 
London,  etc.,  Ry.  Co.,  9  L.  R  Q.  B.  66;  Owen  v.  Great  Western  Ry.  Co.,  4S 
L.  J.  Q.  B.,  Diy.  486. 
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In  Rogers  «.  Rhymnej  By.  Co.,  26  L.  T.  N.  8.  879,  a  lady  having^  arriyed 
it  a  station  proceeded  to  cross  the  rails,*  to  a  platform  on  the  opposite  side. 
While  in  the  act  of  crossing  she  was  killed  by  a  train,  which  suddenly  and 
without  warning  was  driven  backwards  along  the  track.  EMy  that  there 
was  negligence  on  the  part  of  the  company. 

In  Incholson  e.  Lancashire,  etc.,  Ry.  Co.,  8  H.  &  C.  684,  a  |)assenger  was 
set  down  after  dark  on  the  side  of  the  line  opposite  to  the  station  and  place 
of  egress.     The  train  was  detained  more  thui  ten  minutes  at  this  place,  and 
from  its  length  blocked  up  the  ordinary  crossing  to  the  station,  which  was 
on  the  leveL     The  ticket  collector  stood  near  the  crossing  with  a  light,  tell- 
ing the  passengers,  as  they  delivered  their  tickets,  to  pass  on.     The  passen- 
ger psfised  down  the  train  to  cross  behind  it,  and  from  want  of  light  stum- 
bled over  some  hampers  put  out  of  the  train  and  was  injured.    The  practice 
of  passengers  had  been  to  cross  behind  the  train,  when  long,  without  ifiter- 
ference  from  the  railway  company.     Held,  that  these  facts  disclosed  evidence 
of  negligence  on  the  part  of  the  company. 

In  Foy  o.  London,  etc.,  Ry.  Co.,  18  C.  B.  N.  S.  225,  on  the  arrival  of  a 
train,  there  not  being  room  for  all  the  cars  to  draw  up  to  the  platform,  some 
other  passengers  were  required  to  alight  upon  the  line  beyond  it^  the  depth 
from  the  car  to  the  nound  being  about  three  feet.      In  so  alighting,  a  lady, 
instead  of  availing  herself  of  the  two  steps,  with  the  assistance  of  a  gentle- 
man, jumped  from  the  first  step  to  the  ground  and  sustained  a  spinal  injury 
from  the  concussion.    The  jury  having  found  that  the  company  were  guilty 
of  neglieenoe  in  not  providing  reasonable  means  of  alightmg,  and  that  the 
lady  had  not  by  any  misconduct  on  her  part  contribute  to  the  injury,  the 
Court  held  that  there  was  evidence  to  warrant  their  finding  and  declined 
to  interfere  with  the  amount  of  damages.    Compare  Delaware,  etc.,  B.  B. 
Co.  9.  Napheys,  Ist  Am.  and  Eng.  B.  B.  Cas.,  52. 

In  Whittaker  «.  Manchester,  etc.,  Ry.  Co.,  22  L.  T.  N.  S.  545,  a  long  train 
was  stopped  at  a  platform  so  that  part  of  it  was  alongside  a  parapet  of  a  bridge ; 
in  the  dark  W.,  after  the  train  had  stopped,  and  the  servants  nad  called  out 
the  name  of  the  station,  stepped  upon  the  parapet  believing  it  was  the 
platform  and  fell  over.  Beldy  that  the  judge  was  right  in  leaving  the  jury 
to  detennine  whether  the  circumstances  amounted  to  an  invitation  to  the 
passenger  to  alight;  and  that  there  was  evidence  of  negligence  on  the  part  of 
the  company  to  justify  the  verdict  which  the  jury  had  found  for  W. 

And  Thompson  v.  The  Belfast,  etc..  By.  Co.,  5  Ir.  B.  C.  L.  577  Ezch.  A 
train  on  whicn  a  woman  was  travelling,  and  having  arrived  at  the  end  of 
the  journey  was  drawn  up  so  as  to  leave  the  car  in  which  she  was  travelling 
beyond  the  platform.  She  waited  some  time,  and  looked  out  for  assistance, 
and  was  seen  by  the  station-master  who  was  then  helping  passengers 
out  of  the  other  carriages,  and  jrave  her  no  caution,  whereupon  she  alighted, 
and,  doin^  so,  received  injuries,  ffdd,  that  there  was  evidence  of  negli- 
gence which  ought  to  be  submitted  to  the  jury. 

In  Praeger  e.  Bristol,  etc.,  By.  Co.,  24  L.  T.  N.  8.,  105  Exch.  Cham.,  a 
train  was  stopped  so  that  the  car  in  which  a  passenger  was  riding  was  oppo- 
site a  portion  of  the  platform,  which  was  at  a  distance  from  the  car,  leaving 
&  space  of  eighteen  inches  or  two  feet.  A  servant  opened  the  door,  but  said 
nothing.  It  was  a  dark  evening,  and  the  station  was  dimly  lighted.  The 
passenger  stepped  out,  expecting  to  alight  on  the  platform,  and  fell  between 
the  car  and  platform,  thereby  sustaining  injuries.  Edd^  that  there  was 
evidence  of  negligence  on  the  part  of  the  company,  inasmuch  as  there  was  a 
clear  invitation  to  the  passenger  to  alight,  and  no  warning  given,  although 
in  consequence  of  the  insufi^ciency  of  light  danger  was  not  apparent. 

In  Gell  0.  Great  Eastern  By.  Co.,  a  passenger  on  arriving  at  the  station 
at  which  he  was  to  alight,  heard  the  name  of  the  station  called  out  two  or 
three  times.    The  part  of  the  train  in  which  he  was  stopped  at  a  place  about 
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thirty-fiye  feet  from  the  end  of  the  ph^orm.  There  were  no  lifffati  there 
and  he,  in  stepping  out,  fell  upon  his  head  and  was  injured.  MfH  tint 
there  was  eyidence  of  negligence  on  the  part  of  the  company  to  go  to  the 
jury. 

In  Bridges  e.  North  London  By.  Co.,  7L.  R  (^  B.  213,  the  train  in  which 
the  deceased  was  riding  stopped  so  that  a  part  of  it  was  brought  up  to  a  plat- 
f orm  and  part  of  it  in  a  tunnel ;  a  portion  of  the  platform  ran  a  short  distenne 
into  the  tunnel;  and  from  the  end  of  the  j^latform  a  slope  leads  down  to  tJie 
leyel  of  the  line.    On  the  ni^ht  in  question,  there  was  a  quantity  of  hard 
rubbish  from  one  to  two  feet  high  lying  along  beyond  ^e  slope.     The  car  is 
which  he  was  riding  was  stopped  opposite  this  rubbish,  at  a  distance  of 
twenty-seven  feet  from  the  mouth  of  the  tunneL  After  the  train  had  stopped, 
a  passenger  in  next  car  gave  eyidence  that  he  heard  the  company's  servants 
call  out  *'  Highbury;"  that  he  got  out,  and  he  then  heard  caJied  out  ''keep 
your  seats  ;*'  that  he  then  heard  a  groan,  and  goms  to  the  sound,  found  the 
deceased  lying  partly  on  the  rubbish  and  partly  with  his  legs  on  the  raib  be- 
tween the  wheels,  and  haying  sustained  such  internal  injuries  in  attempting  to 
alight  that  he  died  soon  afterwards.    The  wheels  of  the  car  had  not  gone  over 
the  deceased.  The  train  therefore  must  have  been  at  a  stand-still  long  enough 
for  the  passenser  who  gave  evidence  to  alight,  and  then  to  proceed  in  the 
darkness,  and  find  the  deceased  in  the  situation  described.     The  tunnel  was 
dark,  being  filled  with  steam,  but  there  was  a  lamp  at  the  end  of  the  tunneL 
The  judge  having  on  the  evidence  directed  a  nonsuit,  Beldj  that,  without 
laying  down  any  rule  as  to  the  effect  in  sll  cases  of  the  company's  servint 
calling  out  the  name  of  the  station,  the  evidence  of  the  caUing  out  the  name 
in  this  case,  coupled  with  the  stopping  of  the  train,  and  the  interval  of  time 
which  elapsed  before  it  again  moved  on,  was  evidence  which  ougbt  to 
have  gone  to  the  jury;  as  it  was,  the  absence  of  rebutting  evidence  on  the 
part  of  the  company  was  sufficient  to  authorize  their  finding  a  verdict  for 
the  plaintiff. 

In  Cockle  e.  London,  etc.,  By.  Co.,  7  L.  R  C.  P.  831,  a  train  arrived  at 
the  railway  station  at  night,  and  a  part  of  the  platform  at  that  station  at 
which  the  passengers  could  alight  was  of  sufficient  length  for  the  whole 
train  to  have  been  drawn  up  alongside  of  it,  but  in  addition  to  that  part, 
the  platform  extended  some  distance  gradually  receding  from  the  nils. 
When  the  train  drew  up  the  body  of  it  was  alongside  of  the  platform,  bat 
the  last  car  was  opposite  the  receding  part  of  the  platform  and  about  foor 
feet  from  it.  The  night  was  very  dark,  and  the  place  where  the  last  cer 
stopped  was  not  lighted,  though  the  rest  of  the  station  was  well  lighted  with 
gas.  There  was  no  express  invitation  given  to  the  passengers  by  the  cobd- 
pany^s  servants  to  alight,  but  the  train  had  been  brougat  to  a  final  standstill, 
and  did  not  move  on  again  until  it  started  on  its  onward  jom-ney.  ^o 
warning  was  given  that  the  car  was  not  close  to  the  platform,  or  that  cere 
would  DC  necessary  in  alighting.  ▲  passenger  opened  the  door,  and  step- 
ping out  fell  into  the  space  between  the  car  and  platform  and  was  injured. 
jBM,  that  there  was  evidence  of  negligence  on  the  part  of  the  servants  of  the 
company  to  ^o  to  the  jury.  Bringmg  a  railway  carriage  to  a  standstill  at  a 
place  which  is  unsafe  for  a  passenger  to  alight,  under  ^circumstances  which 
warrant  the  passenger  in  believing  that  it  is  intended  he  shall  get  out,  and 
may  do  so  with  safety,  without  any  warning  of  his  danger,  amounts  to  neg- 
ligence on  the  part  of  the  company,  for  which,  in  the  absence  of  contributory 
negligence  on  the  part  of  the  passenger,  an  action  may  be  maintained. 
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V. 

Michael  Nolaet. 

(58  TexM  BeparU,  189.    March  ^  1880.) 

The  proviflo  to  Art  1044,  R  S.,  does  not  affect  the  rights  of  the  personal  rep- 
reeentatiTe  of  a  deceased  plaintiff  who,  while  living,  had  sued  for  a  per- 
sonal injury  and  recoyered  judgment  therefor  in  we  district  court;  his 
rights  remain  as  they  existed  before  the  enactment.    The  cause  of  action 
is  merged  in  the  judgment  of  the  district  court,  which  surrires,  and  is 
not  Tacated  or  open^  by  writ  of  error  or  appeal,  but  remains  valid  and 
sobsiBting  until  set  aside,  and  constitutes,  in  favor  of  the  administrator, 
a  cause  of  action. 
It  would  be  otherwise  had  judgment  been  rendered  against  the  plaintiff,  and 
after  plaintiff's  death  an  appeal  had  been  taken  by  the  admi^strator; 
the  cause  of  action  would  then  be  that  on  which  the  suit  was  originally 
founded,  and  would  not  survive. 
In  a  suit  against  a  street  railway  for  damages  resulting  from  alleged  negli- 
gence, it  was  charged  that  the  negligence  consisted  in  failing  to  keep 
the  track  in  good  repair  and  on  a  level  with  the  grade  of  the  street. 
The  contract  with  the  city  under  which  the  road  was  constructed  re- 
quired that  the  track  should  be  so  built  as  not  to  impede  travel  on  the 
streets  traversed  by  it.  after  the  streets  should  be  graded,  and  required 
the  company  to  keep  its  road-bed  in  good  repair,  up  to  the  level  of  the 
fltxeet ;  and  that  it  should  in  no  case  to  below  the  city  grade  of  the  streets 
after  the  streets  were  graded.    EiM — 
L  That  the  road  was  under  no  oblisation  to  fill  up  the  streets  beneath  its 
track  so  as  to  have  its  road-bed  on  a  level  with  the  street,  but  was  bound 
to  conform  and  keep  the  level  of  the  road-bed  up  to  that  of  the  street 
when  graded. 
S.  The  company  incurred  no  liability  for  failing  to  conform  the  elevation  of 
its  track  to  irregularities  in  the  street,  when  it  had  once  been  constructed 
in  accordance  with  an  established  grade. 
8b  The  company  being  by  its  contract  bound  to  so  construct  its  road  as  *'  not 
to  impede  carriage  travel  after  the  streets  have  been  graded  by  the  city," 
would  be  in  default,  even  after  conforming  to  the  established  grade,  if 
it  failed  to  take  such  precautions  as  would  enable  vehicles  to  cross  it 
with  reasonable  safety  at  such  places  and  intervals  as  the  public  conven- 
ience required,  even  if  the  street  had  worn  away  from  the  established 
grade.    But  it  did  not  necessarily  result  that  the  company  was  under 
kgal  obligation  to  keep  its  road  at  all  points  so  that  vehicles  could  cross 
in  safety. 
Bee  charge  of  court  held  erroneous  in  reference  to  averments  in  the  peti- 
tion. 

Appeal  from  Oalveston. 

Suit  by  Michael  Nolan  against  the  GkQveeton  City  R.  R.  Co.  for 
injtffies  to  himself  and  to  his  dray,  caused  by  alleged  imperfections 
in  defendant's  railroad  track  and  road-bed,  over  which  plaintiflE 
^ve  his  dray  loaded  with  whiskey.  The  defence  was  :  First,  a 
|eneral  denial ;  second,  that  the  injuries  complained  of  resulted 
trom  the  negligence  of  plaintiff ;  third,  that  if  the  injuries  resulted 
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from  negligence  of  defendant,  plaintifE  was  guilty  of  oonlribiitoiy 
negligence.  There  was  a  verdict  and  judgment  m  favor  of  ^siR- 
tiff  for  $1,300. 

Plaintiff  alleged  that  his  dray  was  sound  and  in  good  order  and 
repair,  and  was  carefully  and  {)roperly  laden  with  three  barrels  of 
whiskey  at  the  time  of  the  accident,  which  resulted  in  the  injiirie^ 
complamed  of  as  the  basis  of  the  suit ;  that  in  driving  his  dnij  so 
loaded  along  the  streets  of  Galveston,  he  crossed  defendant's  rail- 
road track ;  that  in  so  doing,  by  reason  of  alleged  unevenneas  be- 
tween the  surface  of  the  street  and  defendant's  track  over  which 
he  crossed,  the  wheels  of  his  dray  struck  against  the  track  with 
such  concussion  as  to  crush  the  whieels  of  the  dray,  throwing  plain- 
tiff  off  upon  the  ground,  throwing  the  whiskey  down  upon  him, 
causing  severe  personal  injuries,  for  which,  as  well  as  for  damage 
done  the  dray,  this  suit  was  brought. 

Defendant  pleaded  contributory  negligence  on  the  part  of  plain- 
tiff. There  was  evidence  to  show  that,  at  the  time  of  the  ac- 
cident, the  dray  was  old,  worn,  unsuited  to  the  purpose  of  trans- 
porting whiskejr,  and  was  improperly  laden.  But  on  this  subject 
there  was  conflict. 

There  was  much  controversy  about  the  old  dray,  and  charges 
asked  and  refused  about  it,  which,  in  view  of  the  opinion,  need 
not  be  noticed. 

The  defendant  requested  the  court  to  charge  the  jury :  That  if 
they  believed  the  alleged  accident  was  occasioned,  in  whole  or  in 
part,  through  the  negligence  or  imprudence  of  plaintiff,  in  using 
a  dray  that  was  not  safe  to  be  used,  ...  or  in  driving  eaia 
dray  over  irre^larities  which  plaintiff  either  saw,  or  by  use  of  or- 
dinary care  might  have  seen,  beforte  reaching  such  irregularities,  it 
was  immaterial  whether  such  irregularities  were  the  result  of  fault 
on  defendant's  part,  and  they  should  find  for  defendant  This 
charge  was  refused. 

There  was  proof  tending  to  show  that  plaintiff  crossed  defend- 
ant's track  in  order  to  avoid  approaching  vehicles.  The  street  was 
frequented  by  vehicles,  was  much  cut  up,  worn  into  holes,  and 
worn  down  irom  the  established  grade,  especially  alongside  the 
defendant's  track,  leaving  the  track  at  such  places  exposed  above 
the  actual  surface  of  the  street ;  this  was  the  case  where  the  acci- 
dent occurred,  which  facts  were  known  to  plaintiff  at  and  before 
the  accident,  and  that  it  was  dangerous  to  drive  a  loaded  vehicle 
over  the  track  at  the  place  where  the  accident  occurred. 

Defendant  was  an  incorporated  company.  Its  charter  subjected 
it  in  the  construction,  equipment  and  running  of  its  railroads,  to 
such  conditions  and  ordinances  as  the  mayor  and  aldermen  of  the 
city  of  Galveston  might  impose.  The  charter  of  the  city  of  Gal- 
veston gives  to  the  city  authorities  exclusive  control  and  power 
over  the  streets,  alleys  and  public  grounds  and  highways  of  the 
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city,  and  to  abate  and  remove  encroachmentB  or  obetractions  there- 
on;  to  open,  extend,  establifih,  grade  or  otberwise  improve  the 
same ;  ...  to  direct  and  control  the  laying  and  constmc- 
tion  of  railroad  tracks,  tnm-onts  and  switches,  or  prohibit  the  same 
in  the  streets,  ayenues  and  alleys  unless  the  same  shall  have  been 
authorized  by  law ;  ...  to  require  that  railroad  tracks,  turn- 
outs and  switches  shall  be  so  constructed  as  to  interfere  as  little  as 
possible  with  the  ordinary  travel  and  use  of  streets,  avenues  and 
alley8 ;  ...  to  compel  horse  or  city  railroads  to  keep  their 
roads  in  repair.     .    .    . 

The  mayor  and  aldermen  of  the  dty,  by  contract  with  defend- 
ant, imposed  the  following  obligations  ana  conditions  upon  defend- 
ant's exercise  of  its  charter  franchises,  viz.:  '^  That  defendant  should 
lay  such  a  rail,  and  so  construct  the  railroad,  that  they  should  not 
impede  carriage  travel  upon  the  street  occupied  by  said  track  after 
said  streets  should  have  oeen  graded  by  the  city ;  and  at  all  times 
to  keep  its  road-bed  in  good  repair,  and  keep  it  up  to  the  level  of 
the  streets,  and  in  no  case  should  said  road-bed  be  above  or  below 
the  dty^ade  of  the  street  after  said  street  should  have  been 
graded  by  the  city.''    Under  this  contract  defendant's  road  was 
constructed  on  Market  street,  and  at  the  point  where  the  accident 
occurred.    In  1877  the  municipal  authorities  of  the  city  established, 
as  the  permanent  grade  of  the  street  where  the  accident  occurred, 
6  3-10  feet  above  the  mean  low  tide,  and  raised  the  surface  of 
the  street  to  the  established  grade.    At  the  same  time  defend- 
ant raised  its  track  so  as  to  bring  the  upper  surface  of  the  rails  on 
a  level  with  the  established  grade,  and  at  that  level  it  has  since  re- 
mained, and  was  at  the  time  of  tne  accident    The  street  at  and 
near  the  place  of  the  accident  was  always  extensively  used  by 
heavily  loaded  vehicles  as  a  highway,  by  reason  of  which  it  was 
cut  up,  worn  into  holes,  and  worn  down  from  the  established  grade, 
at  the  point  where  the  accident  occurred,  leaving  defendant's  rail 
exposed  above  the  surface  of  the  street.    Plaintiff,  in  attempting 
to  crofls  defendant's  track  at  this  place,  broke  his  dray  by  reason  of 
the  railroad  iron  bein^  two  or  three  inches  above  the  /^und,  and 
the  injuries  resulted  therefrom.    The  defendant  asked  the  court  to 
charge  the  jury  that,  if  plaintiff's  injuries  resulted  from  the  expos- 
ure of  defendant's  track  above  the  surface  of  the  adjacent  street, 
and  defendant's  track  was  on  the  level  of  the  grade  fixed  by  the 
dty  authorities,  defendant  was  not  answerable  for  the  surface  of 
the  street  being  lower,  and  the  court  refused  so  to  charge,  but  in- 
stnicted  the  jury  as  will  be  seen  quoted  in  the  opinion. 

After  tria^  and  pending  appeal,  Nolan  died ;  that  fact  was  sug- 
gested in  this  court,  supported  by  affidavit,  and  a  motion  was  made 
to  abate  the  suit. 
Scott  &  Levi  for  appellant. 
I.  While  article  10^  does  not,  in  terms,  abate  any  suit  founded 
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ormnally  on  a  personal  canae  of  action,  it  evidently  intends  to  d» 
80y  Deeanse :  1.  Of  the  repeal  of  every  otiier  law  by  which  sndi  a 
snit  could  be  farther  maintained,  and  the  exclusion  of  sudi  snitB 
from  the  operation  of  that  article.  2.  Thelangua^  of  the  provisa 
evidently  intends  to  refer  to  the  cause  of  action  originally  sued  on, 
as  determining  whether  or  not  it  shall  come  within  the  meaning  of 
the  law,  and  not  to  the  cause  of  action  in  the  supreme  court  as 
distinguished  and  defined  in  Gibhs  v.  Belcher,  30  Tex.  79,  for, 
under  that  decision,  all  such  suits  survive,  and  the  proviso  would 
be  meaningless.  If,  therefore,  it  is  not  intended  to  operate  an 
abatement  in  suits  originallv  founded  upon  causes  of  action  which 
do  not  survive,  then  Imve  tne  legislature  made  a  most  unreasonable 
distinction  in  denying  these  suits  the  privilege  accorded  others  in 
this  court,  of  being  decided  without  making  new  parties  and  re- 
quiring new  parties  to  be  made  in  this  court,  only  m  cases  which, 
m  the  district  court,  are  based  on  causes  of  action  which  do  sot 
survive.  For  in  Gibbs  v.  Belcher,  30  Tex.  79,  this  court  says  that 
there  is  no  sensible  distinction  between  such  causes  and  odien^ 
when  they  reach  this  court. 

II.  The  injuries  complained  of  by  plaintiff  were  the  result  of 
exposure  of  defendant's  track  and  roaa-bed  above  the  surface  of 
the  adjacent  street.  Defendant's  track  and  road-bed  were  on  ihe 
level  which  the  law  required  it  should  keep  and  observe.  The 
adjacent  street  was  not  subject  to  control  or  interference  of  defend- 
ant, who  could  not  be  held  responsible  for  injuries  thus  occasioned. 
San  Antonio  v,  Lewis,  9  Tex.  71 ;  Bennett  v.  Hollis,  9  Tex.  442; 
Reid  V.  Reid,  11  Tex.  593 ;  Galveston  City  v.  Galveston  City 
R.  R.,  46  Tex.  435 ;  Warner  v.  R,  R.  Co.,  6  Phila,  (Pa.)  537;  Moee- 
ly  V.  Baker,  2  Sneed  (Tenn.),  362 ;  Addison  on  Torts,  vol.  2,  §  1, 
Ch.  X YI.  and  notes,  with  authorities  therein  cited ;  Broom's  L^ 
Maxims,  181,  187 ;  Bobbins  v.  Omnibus  Co.,  32  Cal.  472 ;  Lack- 
land -y.  N.  M.  R.  R.  Co.,  34  Mo.  259 ;  6  Allen  (Mass.),  449. 

III.  When  defendant  had  placed  its  track  and  road-bed  on  the 
level  of  the  established  grade  of  the  streets,  as  fixed  by  the  muni- 
cipal authorities  of  the  city  of  Gulveston,  and  maintained  its  said 
track  and  road-bed  on  said  level,  its  whole  duty  was  performed^ 
and  it  could  do  nothing  more  towards  the  safety  of  passengers  and 
vehicles  crossing  its  track  and  road-bed,  without  either  violating  ita 
obligation  by  lowering  its  track  and  road-bed  beloW  said  lev^  80- 
as  to  conform  to  the  wearing  away  of  the  adjacent  street,  or  by 
filling  and  raisins  the  adjacent  street  to  the  level  of  the  establisheo 
grade,  usurping  nie  power  of  the  municipal  authorities,  to  whom 
exclusive  jurisdiction  over  the  streets  was  given  by  law. 

IV.  The  court  erred  in  its  charge  to  the  jury  in  that  the  siid 
charge,  and  the  several  parts  thereof,  were  obscure,  inconsistent 
and  repugnant  la  this :  that  bvsaid  charge  the  jury  were  instnicted 
on  the  one  hand  that  it  was  tne  duty  of  the  city  of  Galveston  to 
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keer>  lier  streets  np  to  the  level  of  tlie  street's  ^de,  and  the  rail- 
road (meaning  deiendant)  had  no  authority  in  any  manner  to  im- 
prove or  in  any  manner  to  interfere  with  any  portion  of  the  streets 
outside  of  its  road-bed,  neither  by  digging  it  down  nor  filling  it  np ; 
and  on  tlie  other  hand,  that  when  me  streets  had  an  established 
grade  and  had  been  graded  in  accordance  therewith,  and  the  city 
nilroad  Iiad  constructed  its  road-bed  in  accordance  therewith,  so 
that  it  conld  be  crossed  by  vehicles  with  reasonable  safety,  and 
thereafter  the  streets  became  worn,  so  that  it  would  be  unsafe  to 
cro68  the  road-bed  and  track,  and  in  such  case  a  person  in  a  vehicle 
in  attempting  to  cross  the  road-bed  and  track,  and  was  not  guilty 
of  any  negligence  in  so  doing,  and  was  thereby  injured  by  the 
negligence  (S  the  raibroad  in  not  having  its  track  and  road-bed 
Teasouably  safe  for  crossing  the  same,  although  it  should  have  been 
the  duty  of  the  city  of  Galveston  to  have  repaired  the  street  and 
raised  it  to  its  proper  grade,  on  a  level  with  the  road-bed,  yet  such 
a  state  of  facts  would  not  exonerate  the  railroad  from  damages  oc- 
casioned, if  the  injury  was  incurred  by  the  negligence  of  the  rail- 
road in  obstructing  the  safe  passa^  across  the  road-bed,  and  there- 
by the  jury  was  confused  and  misled.     "Weaver  v,  Ashcroft,  50 
Tex,  427;  3  Graham  &  "Waterman  on  New  Trials,  774,  775,  792. 
V.  The  verdict  was  contrary  to  the  evidence,  in  that  the  alleged 
negligence  on  the  part  of  defendant   consisted  in  defendant's 
failure  to  conform  to  the  requirements  of  the  contract  with  the 
municipal  authorities  of  Galveston,   by  keeping  its  railroad  in 
good  repair  and  on  a  level  with  the  established  grade  of    the 
street ;  and  the  undisputed  facts  proven  in  the  case  showed  that 
defendant  complied  strictly  with  its  obligation  in  that  regard. 
McAfee  v.  Robertson,  41  Tex.  357 ;  Cunningham  v.  The  State,  5 
Tex.  440 ;  Parker  v.  Leman,  10  Tex.  119. 

Harcourt  &  Harcourt  for  appellee. — There  is  only  one  question 
that  is  debatable,  presented  in  tne  record,  and  that  is,  whether  the 
failure  of  duty  of  the  city  of  Galveston  to  have  repaired  the 
street  and  raise  it  to  its  proper  grade,  on  a  level  with  the  road-bed 
of  the  city  railroad,  would  exonerate  the  railroad  from  damages, 
where  the  injury  was  incurred  by  the  railroad  obstructing  the  safe 
passage  of  the  streets  across  the  road-bed?  The  appellant's  exer- 
cise of  its  charter  franchise,  was  on  condition  that  it  should  not 
impede  carriage  travel  upon  the  street,  and  that  it  should  at  all 
times  keep  its  road-bed  in  good  repair,  and  keep  it  up  to  the  level 
of  the  street,  and  in  no  case  should  said  road-bed  be  above  or  be- 
low the  grade  of  the  street.  2  Dillon  on  Mun.  Corp.  §  794,  and 
cases  cited ;  id.  §  572 ;  Horse  Railroad  Co.  v.  Deitz,  50  111.  210 ; 
Brooklyn  v.  City  R.  R.,  47  N.  Y-  475. 

Gould,  J. — In  attempting  to  cross  the  track  and  switch  of  the 
Chdveston  City  Railroad  with  a  loaded  dray,  Michael  Nolan  had 
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his  dray  broken^  and  received  personal  •  injuries.  This  suit  was 
brought  to  recover  damages  for  these  injuries,  ^^ing  that  the  de- 
fendant had  negli^ntlv  failed  to  keep  their  track  in  good  repair, 
and  on  a  level  with  the  grade  of  the  street,  and  had  permitted 
their  rails  to  become  elevated  above  the^rade  of  toe  street, 
by  reason  whereof  the  accident  occurred.  l£e  trial  reenlted  in  a 
judgment  in  favor  of  Kolan  for  $1,300,  and  the  case  has  be^ 
brought  to  this  court  bv  appeal. 

Appellee  moves  to  abate  i^e  suit  on  the  ground  that  Nolan  has 
died  since  the  appeal  was  perfected.  The  statute  directs  that  lite 
death  of  a  party  to  the  record  shall  not  abate  causes  pending  in 
this  court,  ^^  but  the  court  shall  proceed  to  adjudicate  such  cause 
and  render  judgment  therein  as  if  all  the  parties  thereto  were  still 
living,  and  such  jud^ent  shdl  have  the  same  force  and  effect  as 
if  rendered  in  the  lifetime  of  all  the  parties  thereto;  provided, 
however,  that  this  act  shall  not  apply  to  any  suit  or  action  in 
which  the  cause  of  action  does  not  survive  in  favor  of,  or  agsdnst 
the  legal  representatives  of  a  deceased  person."  K.  S.  1044.  In 
the  case  of  Gibbs  v.  Belcher,  30  Tex.  79,  this  subject  was  dis- 
cussed, and  it  was  held  that  the  original  cause  oi  action  was 
merged  in  the  judgment  of  the  district  court,  and  that  such  judg- 
ment was  not  vacated  or  opened  by  writ  oi  error  or  appeal,  but 
remained  valid  and  subsisting  until  set  aside,  constituting  in  &vor 
of  the  administrator  a  cause  of  action. 

The  manifest  object  of  the  statute  is  to  allow  litimtion  in  the 
Supreme  Court  to  proceed  unaffected  by  the  death  oi  the  parties, 
and  the  proviso,  in  the  same  spirit,  hastens  the  termination  in  that 
Court  of  useless  litigation,  but  enacts  no  new  forfeiture  or  loss  of 
rights  as  the  consequence  of  death.  The  proviso  was  designed  not 
to  vacate  judgments,  but  to  guard  against  the  abuse  of  the  statute 
by  those  whose  right  of  recovery  was  dependent  on  the  establish- 
ment of  their  original  cause  of  action,  and  whose  cause  of  action 
therefore  did  not  survive. 

If  Nolan  had  failed  to  recover  in  the  District  Court,  and  had 
thereupon  brought  the  case  to  this  Court,  his  cause  of  action  would 
still  be  that  on  which  his  suit  was  originally  founded  and  would 
not  survive  hisd  eath.  Having  recoverea  a  jud^ent,  that  judgment 
and  the  appeal  or  writ  of  error  by  whicn  the  defendant  tnerem 
brings  it  to  this  Court  for  revision,  remain,  we  think,  alike  unaf- 
fected by  the  proviso. 

We  have  seen  that  the  alleged  negligence  of  the  railroad  con- 
sisted in  failing  to  keep  their  track  in  good  repair  and  on  a  level 
with  the  grade  of  the  street.  Their  contract  with  the  city  con- 
tained the  following:  '^XIL  Said  party  shall  lay  such  a  rail,  and 
shall  so  construct  the  railroad,  that  the^  shall  not  impede  carriage 
travel  upon  the  streets  occupied  by  said  tracks,  after  said  streets 
fihall  have  been  graded  by  the  city."      "  XIII.  Said  party  shall  si 
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all  timeB  keep  the  road-bed  of  said  railroad  in  good  repair,  and 
shall  keep  said  road-bed  up  to  the  level  of  the  street.  In  no  case 
shall  said  road  be  above  or  below  the  city  grade  of  the  street  after  said 
streets  shall  have  been  graded  by  the  city."  In  the  case  of  City  of 
Galveston  v.  Galveston  City  R.  R.  Co.,  46  Tex.  435,  these  and 
other  provisions  of  the  contract  were  constmed,  and  it  was  held 
that  the  railroad  was  nnder  no  obligation  to  fill  np  the  streets  be- 
neath its  track,  so  as  to  keep  its  road-bed  on  a  level  with  the  street 
on  each  side  of  the  track,  but  that  it  was  bound  to  conform 
and  keep  the  level  of  the  road-bed  to  that  of  the  streets  when 
graded. 

The  evidence  is,  that  the  ^rade  of  the  streets  had  been  established; 
that  Market  street,  on  whicn  the  railroad  was,  had  been  raised  to 
the  established  grade;  that  the  railroad  had  been  conformed  to 
that  grade,  and  remained  so  conformed,  and  conformed  to  the  ac- 
tual surface  of  the  street,  except  in  places  where  the  street  had 
worn  down  below  the  established  graae.      This  wearing  away  had 
occasioned  holes  and  irregularities  in  the  street,  and  in  such  places 
tiie  track  and  rails  were  above  the  surface  of  that  part  of  the  street, 
though  still  on  the  level  of  the  established  grade,  up  to  which  the 
city  undertook  to  keep  the  street.     In  our  opinion  the  railroad 
company  incurred  no  liability  merely  by  keeping  their  road-bed 
and  rails  at  the  level  of  the  established^rade,  and  failing  to  con- 
form to  irrc^ralarities  in  the  street.     Their  liability  must  grow 
out  of  some  xailure  to  comply  with  their  obligations,  and  not  out 
o!  compliance.  Hence,  if  bable  in  this  case,  it  must  be  because  of 
somethmg  else  than  the  level  of  their  road-bed  and  rails. 

It  was  charged  that  they  failed  to  keep  their  track  in  good 
repair,  but  the  specific  allegation  is,  that  tney  '^  had  failed  to  so 
coustruct  and  operate  their  said  track  as  to  conform  to  the  proper 
grade  of  said  street,  and  so  as  not  to  impede  the  passage  oi  drays 
and  carri^es  in  safely  passing  over  the  same,  and  that  by  their 
grofis  negBgence  they  had  permitted  the  rails  of  said  track  to  be- 
come elevated  above  the  level  and  grade  of  said  street."  The 
evidenoe  points  to  no  specific  act  of  negligence  in  the  construction 
or  state  of  repair  of  the  road,  other  than  tne  elevation  of  the  rails, 
and  the  fact  that  in  consequence  of  the  depressions  in  the  street 
and  the  height  of  the  rails,  it  was  dangerous  for  loaded  vehicles  to 
cross  the  road  at  the  place  where  the  accident  occurred. 

There  is  no  evidence  whatever  that  there  was  any  negli^nce  in 
the  character  of  rails  used,  or  the  manner  in  which  the  road 
^B  constructed  or  kept  in  repair,  unless  such  negligence  is  to  be 
inferred  from  the  fact  that  at  the  place  where  the  accident  oc- 
curred the  street  was  much  used,  and  it  was  dangerous  for  loaded 
vehicles  to  cross  the  railroad  there.  If  there  were  reasonable  precau- 
tions in  the  manner  of  constructing  and  repairing  the  railroad, 
which  in  view  of  the  frequency  of  passing  vehicles  at  that  point 
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the  company  should  have  taken  in  order  not  to  impede  caniage 
travel,  the  evidence  is  wholly  ailent  on  the  subject. 

The  meaning  of  the  expression  '^  impede  carria^  travel,"  may 
be  gathered  from  article  v  of  the  contract,  prohibiting  switehfiB 
and  side  tracks  at  the  intersections  of  streets,  and  reserving  the 
right  to  the  city  authorities  to  direct  a  change  of  any  side  trada, 
turnouts  and  switches  that  '^impede  carriage  travel  and  came 
public  inconvenience." 

It  did  not  follow  that  carriage  travel  was  impeded  in  the  mean- 
ing of  the  contract,  because  vdiicles  could  not  at  all  points  croes 
the  road  with  reasonable  safety.  Certainly  travel  would  be  im- 
peded and  the  railroad  be  in  default,  whatever  the  faithfulneflB 
with  which  it  adhered  to  the  established  grade,  if  it  failed  to  take 
such  precautions  as  would  enable  vehicles  to  cross  it  with  reason- 
able safety  at  such  places  and  intervals  as  the  public  oonvenieooe 
required,  although  the  difficulty  was  occasioned  by  the  wearing 
away  of  the  street  from  the  established  grade.  But  we  repeat,  it 
was  not  a  conclusion  of  law  from  the  contract  that  the  railroad 
was  bound  at  all  events  to  keep  its  road  at  all  points  so  that  vehi- 
cles could  cross  it  safely.  The  charge  of  the  Court,  however,  as- 
sumes this  to  be  the  law.  The  main  part  of  the  charge  is  as  fol- 
lows: "  Whenever  the  citv  of  Galveston  has  established  a  grade 
for  its  streets,  then  it  is  the  duty  of  the  Galveston  Bailroad  Company 
to  make  her  road-bed  conform  to  such  ^de  and  on  a  level  there- 
with. If  you  believe  from  the  evidence  that  the  city  of  Galveston 
did,  before  the  injuries  complained  of,  establish  a  fi^rade  and  make 
its  streets  in  accordance  therewith,  for  that  part  oi  Market  street 
where  the  injury  occurred,  and  at  the  time  of  said  injuiytbe 
defendant  haa  constructed  its  road-bed  so  as  to  conform  to  the 
grade  so  established  by  the  city,  and  so  as  to  conform  to  the 
surface  of  the  street,  and  that  at  the  time  of  the  injury  the  road- 
bed was  according  to  the  grade,  and  that  defendant  was  not 
Siilty  of  negligence  with  respect  to  its  said  duty,  then  the  ver- 
ct  should  be  lor  defendant. 

^^  As  to  what  constituted  the  road-bed,  you  must  determine  from 
the  evidence  introduced.  It  is  also  the  duty  of  the  railroad  to  so 
construct  its  road-bed  and  track,  and  keep  the  same  in  a  reasonaUy 
safe  condition  for  vehicles  to  cross  the  railroad  bed  and  rails  witn 
reasonable  safety.  It  is  the  duty  of  the  dtv  of  Galveston  to  keep 
its  streets  up  to  the  level  of  the  street  grade,  and  the  railroad  has 
no  authority  in  any  manner  to  improve,  or  in  anv  manner  inte^ 
fere  with,  any  portion  of  the  street  outside  of  its  railroad  bed, 
neither  by  digging  it  down  nor  filling  it  up.  Where  the  street  has 
an  establishedgrade,  and  the  street  nas  been  graded  in  aocordanoe 
therewith,  and  the  city  railroad  has  properly  constructed  its  road- 
bed and  track  in  accordance  therewith,  so  that  it  can  be  croased 
by  vehicles  with  reasonable  safety;  and  that  thereafter  the  street 
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becomes  worn  bo  that  it  would  not  be  safe  to  croes  the  raiboad  bed 
and  track,  and  in  such  case'  a  person  in  a  vehicle  were  to  attempt 
to  croes  the  railroad  bed  and  track,  and  was  not  guilty  of  any  neg* 
ligence  in   attempting  to  cross,  and,  in  so  attempting  to  cross, 
receiyed  an  injury  by  the  negligence  of  the  railroad  in  not  having 
its  road-bed  and  track  reasonably  safe  for  crossing  the  same,  although 
it  should  have  been  the  duty  of  the  city  of  G^veston  to  have  re- 
paired the  street  and  raised  it  to  its  proper  grade — on  a  level  with 
the  road-bed — vet  such  a  state  of  facts  would  not  exonerate  the 
railroad  froni  damages  so  occasioned,  if  the  injury  was  incurred  by 
the  negligence   of  the  railroad  in  obstructing  the  safe  passage 
aeroes&e  road-bed." 

Because  the  charge  of  the  Court,  construed  with  reference  to  the 
aYennents  of    the  petition  and  the  evidence  in  the  case,  waa 
eiToneous,  the  judgment  is  reversed  and  the  cause  remanded. 
Seversed  and  remanded.  » 

See  note,  p.  — . 


Bybon  a.  Osgood 

V. 

Lynk  and  Boston  B.  R  Oo. 

(180  Mcu9adiU9eU$  BeporU,  492.    March  1,  1881.) 

Under  the  St.  of  1871,  c.  881,  §21,  proyidingthat  street-railway  corporations- 
"diall  be  liable  for  any  loss  or  injury  that  any  person  may  sustain  by 
leuou  of  any  carelessness,  neglect  or  misconduct  of  its  agents  and  ser- 
vants, in  the  construction,  management  and  use  of  its  tracks,"  a  husband 
may  maintain  an  action  against  sach  a  corporation  for  loss  of  services  and 
Booety  of  and  expense  of  curing  his  wife,  who  is  injured  by  a  defective 
CQDstniction  of  its  tracks,  even  though  the  tracks  are  constructed  to  the 
satisfaction  of  the  superintendent  of  streets. 

Colt  &  Fieij),  JJ.,  absent 

Tort  for  loss  of  services  and  society  of  and  expense  of  curing 
the  plaintifPs  wife,  who  was  injured  by  an  alleged  defective  con- 
fitmction  of  the  defendant's  tracks  in  Lynn.  Answer,  a  general 
denial.  At  the  trial  in  the  Superior  Court,  before  Colbum,  J,, 
the  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $750 ; 
and  tihe  defendant  alleged  exceptions  to  the  rulings  and  refusals  to 
rule  of  the  judge^  whidi  appear  in  the  o|)inipn. 

T.  P.  Proctor,  for  defendant. 

Bv  the  statute,  highways  and  streets  are  to  be  kept  in  repair 
oy  tne  city  or  town  in  which  they  are  situated,  and  the  city  or 
town  is  liable  for  injuries  received  through  a  defect  or  want  of 
wpijr  (St.  1877,  ch.  234,  §§  1,  2). 

j3ie  franchise  of  a  street-railroad  does  not  give  it  the  control 
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of  the  highway ;  that  control  remains  with  the  municipal  aathoii- 
tieB.  Middlesex  K.  K  v.  Wakefield,  103  Mass.  261,  263  ;  Lowdl 
V,  Proprietors  of  Locks  and  Canals,  104  Mass.  18,  23  ;  PientisB  «. 
Boston,  112  Mass.  43,  48. 

The  street-railroad,  in  its  use  of  the  street,  is  subject  to  the  oosi- 
trol  of  the  municipal  officei^.  Medf ord  &  Charlestown  B^  B. «. 
Somerville,  111  Mass.  232,  235. 

All  the  statutes  relating  to  liability  for  a  defect  in  a  liighway  are 
properly  to  be  consider^  together.  It  is  settled  that  a  husband, 
whose  wife  has  been  injured  b^  a  defect  in  a  highway,  cannot 
maintain  an  action  against  the  city  or  town  for  loss  of  nis  wife's 
services.  Harwood  v.  Lowell,  4  Uush.  310.  It  cannot,  therefore, 
be  supposed  that  the  legislature  intended  to  give  such  a  form  of 
action  by  Stat.  1871,  ch.  381,  §  21,  above  quoted.  The  loss  and 
injury  there  spoken  of,  refer  to  and  are  to  be  explained  by  the 
statutes  providing  for  recovery  against  a  city  or  town  for  defect  in 
a  highway.     Gen.  State,  ch.  44,  §  22 ;  Stat  1877,  ch.  234,  §  2. 

D.  F.  Crane  &  R.  Lund,  for  plaintiff. 

At  common  law  the  husband  is  entitled  to  recover  for  the  ex- 
penses  for  the  care  of  his  wife  when  she  has  been  injured  or  dia- 
abled  by  the  careless  or  negligent  act  of  another;  and  also  for  the 
loss  of  service  and  society.  Barnes  v,  Hurd,  11  Mass.  59 ;  Hop- 
kins V.  Atlantic  &  St.  Lawrence  R.  K.  Co.,  36  N.  H.  9 ;  1  Chit^ 
Pleadings,  73 ;  Brockbank  v.  W.  Junction  R.  R.  Co.,  7  Hurl  A 
Nor.  834 ;  Dergate  v.  Gordon,  4  M.  &  W.  6. 

Independent  of  any  statute  enactment,  the  defendant  would  be 
liable  to  any  person  injured  in  consequence  of  an  obstrnction  or 
nuisance  in  a  public  highway  caused  by  them  or  their  agents.  Tay- 
lor V.  Boston  Water  Power  Co.,  12  Gray,  416-419 ;  Kirby  v.  Boyl- 
ston  Market  Association,  14  Gray,  249-251 ;  Angell  on  fiighwajs, 
§  223  et  seq. ;  also  §§  286,  300. 

And  would  be  liable  in  this  action  to  the  consequential,  as  well 
as  the  direct,  injuries,  the  same  as  a  person,  or  any  other  association 
or  corporation. 

The  defendant's  liability  is  not  to  be  governed,  controlled  or 
limited  by  the  principles  aecided  in  the  case  of  Harwood  v.  City 
of  Lowell^  4  Cush.  310. 

The  court  there  hold  that  towns  and  cities  are  alone  liable  by 
statute,  not  at  common  law ;  and  their  liability,  being  created  solely 
by  the  statute,  is  also  limited  and  controlled  by  the  statute;  that  i^ 
that  it  cannot  be  extended  beyond  the  liability  created  in  the  stat^ 
ute ;  and  the  statute  as  to  towns  and  cities  does  not  include  and 
make  them  liable  to  consequential  damages,  and  is  not  applicable 
to  this  case.     Gen.  Stats,  ch.  44,  §  22  ;  Acts  of  1877,  ch.  234. 

Aside  from  the  common-law  liability  of  the  defendants  to  this 
action,  the  statute  clearly  makes  them  liable  to  all  the  ^'  loss  or  in- 
jury that  any  person  may  sustain  by  reason  of  any  carelessness^ 
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neglect  or  misoondnct  of  its  a^nts  and  servants  in  the  constmo- 
tion,  management  and  nse  of  its  tracks."  Acts  of  1871,  ch.  381, 
§2L 


This  injury  occurred  by  reason  of  the  defective  construction  of 
the  def  enoant's  track  at  the  curve,  as  set  out  in  the  bOl  of  excep- 
tions, and  they  are  clearly  liable  to  this  action,  both  at  common  law 
and  by  the  statute  of  1871,  §  21. 

A  person  is  not  excused  for  conmiittm^  a  wrong  because  some 
one  else  directed  him  to  do  it,  but  is  himsdf  jointly  liable  for  the 
danaages.  Holmes  v.  Wakefield  et  als.,  12  Allen,  580 ;  Hewitt  v. 
Swift  et  als.,  3  Allen,  420. 

MoKTON,  J. — Under  the  instructions  given  them,  the  jury  must 
have  found  that  the  defendant  negligently  constructed  its  track  so 
as  to  create  an  obstruction  or  defect  in  the  highway,  by  reason  of 
which  the  wife  of  the  plaintiff  was  injured. 

At  common  law,  the  defendant  would  be  liable  to  any  person 
injured  by  such  negligence.    The  statute,  in  afiirmance  of  the  rule 
of  common  law,  provides  that  "  every  corporation,  its  lessees  or  as- 
signs, shall  keep  m  repair  such  portions  of  any  paved  streets,  roads 
and  bridges  as  are  occupied  by  its  tracks ;  and  when  such  tracks 
occupy  streets  or  roads  tnat  are  not  paved,  it  shall,  in  addition  to 
the  portion  occupied  by  its  tracks,  keep  in  repair  eighteen  inches 
on  eajf^  side  thereof,  to  the  satisfaction  of  the  superintendent  of 
streets,  the  street  commissioner  or  the  surveyors  of  highways,  and 
shall  be  liable  for  any  loss  or  injury  that  any  person  may  sustain 
by  reason  of  any  carelessness,  neglect  or  misconduct  of  its  agents 
and  servants,  in  the  construction,  management  and  use  of  its  tracks." 
8t  1871,  c.  381,  §  21. 

The  defendant  asked  the  court  to  rule  that,  "  if  the  tracks  of  the 
defendant  corporation  were  coustructed  in  conformity  with  the  re- 

Suiiements  of  the  municipal  authorities  and  to  the  satisfaction  of 
be  snperintendent  of  streets,  the  defendant  would  not  be  liable  for 
any  injury  resulting  from  the  mode  in  which  the  tracks  were  laid." 
The  court  declined  so  to  rule,  but  ruled  "  that,  if  the  jury  were 
satisfied  that  there  was  a  construction  of  the  railroad  tracks  of  the 
defendant  not  necessary  to  the  proper  use  and  enjoyment  of  its 
franchise  to  occupy  the  street  in  conformity  with  its  charter  and 
location,  such  construction  might  be  a  defect,  for  which  the  cor- 
poration would  be  liable  in  this  action,*  even  although  the  jury 
were  satisfied  that  the  tracks  were  constructed  to  the  satisfaction 
of  the  superintendent  of  streets ;"  "  but  that,  if  the  municipal  author- 
ities required  the  tracks  to  be  constructed  in  the  manner  claimed 
to  constitute  the  defect,  the  defendant  is  not  liable  in  this  action. 
These  rulings  were  suflSciently  favorable  to  the  defendant.  If  a 
street-railway  corooration,  by  the  carelessness  of  its  agents  or  ser- 
vants, constructs  its  track  so  as  to  create  a  nuisance  or  defect  in  the 
street,  the  law  makes  it  liable  to  any  person  injured  by  such  care- 
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leeeneflB,  and  the  fact  that  the  superinteDdent  of  streets  is  satisfied 
with  the  construction  does  not  make  it  any  less  a  defect,  or  exoner- 
ate the  corporation  from  its  liability  to  the  person  injured.  The 
statute  makes  the  corporation  ^^  liable  for  any  loss  or  injnrj  that 
any  person  may  sustain  by  reason  of  any  carelessness"  in  the  coo- 
struction  of  the  tracks,  and  does  not  make  the  yidgmBnt  of  the 
superintendent  of  streets  the  conclusiye  test  of  the  Uabilitj. 

The  defendant  also  asked  the  court  to  rule  '^  that  no  action  for 
loss  of  seryices  can  be  maintained  against  a  street-rail\ray  corpora- 
tion for  the  negligence  of  its  servants  in  the  construction  and  main- 
tenance of  its  tracks  i|i  a  highway,  but  that  its  liability  for  such 
negligence  is  limited  to  the  person  who  receives  bodily  injuiy  or 
damage  in  his  property  by  reason  of  a  def  ectiye  construction  caused 
by  such  negligence."     The  court  refused  this  request^  and  ruled 
that  the  plaintiff  could  recover  for  the  expense  of  the  core  of  his 
wife  and  for  the  loss  of  her  services  and  society.     These  rolings 
were  correct.     The  rule  of  damages  adopted  by  the  court  is  the 
rule  at  common  law,  and  the  statute  does  not  restrict  or  limit  the 
common  law  liability.      It  makes  the  corporation  liable,  in  the 
broadest  terms,  for  any  loss  or  injury  sustained  by  any  person  by 
reason  of  its  negligence.     The  defendant  i;elies  on  the  case  of  Hst- 
wood  V.  Lowell,  4  Gush.  310.     It  was  there  held  that,  under  the 
statute  which  made  a  town  or  city  liable  to  any  person  who  re- 
ceived   "  any  injury  in  his  person  or  property  by  reason  of  any 
defect"  in  a  way,  a  nusband  could  not  recover  for  expenses  incurred 
by  him,  or  for  the  loss  of  services  of  his  wife,  in  consequence  of  an 
injury  to  her  by  reason  of  a  defect  in  a  highway,  but  that  the  liar 
bility  of  the  city  was  limited  to  the  direct  injury  to  the  person  or  the 
property  of  the  party  injured.     That  decision  turned  entirely  upon 
the  construction  of  the  statute  creating  the  liability  of  towns  azid 
cities  for  defects  in  highways.     As  we  have  seen,  that  statute  is 
materially  different  from  the  statute  defining  the  liability  of  street- 
railway  corporations,  and  therefore  that  case  has  no  application  to 
the  case  at  oar.     See  M'Carthy  v.  Guild,  12  Met.  291. 

Exceptions  overruled. 

See  next  case. 


Mn.TON  WooLEY,  Bespondent, 

V. 

Thb  Gbakd  Street  and  Newtown  R,  R.  Oo.,  Appellant 

(88  New  York  Beparts,  121.     December  let,  1880.) 

PlaintifTs  sleigh  was  upset  by  striking  against  a  switch  laid  down  by  defend- 
ant in  a  street  in  the  city  of  B.,  to  connect  its  tracks  with  that  of  another 
road  over  which  it  ran  its  cars.  The  evidence  tended  to  show  that  the 
switch  was  higher  above  the  pavement  than  was  necessary  or  reasoDsble; 
that  defendant  had  put  salt  on  its  tracks  which  had  melted  the  snow 
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«iid  caused  the  slush  to  run  down  and  cover  the  switch  from  sight.    Ac- 
cidents l&ad  frequently  happened  to  other  jessing  yehicles  from  the  same 
cause.      In  an  action  to  recover  damages^  MMj  that  the  evidence  justi- 
fi^  tlie  submission  of  the  question  of  defendant's  negli^nce  to  a  jury. 
intifE  blew  that  there  was  a  switch  in  that  locality,  but  it  did  not  appear 
that  lie  had  in  mind  its  precise  location ;  he  was  not  thinking  partio- 
nlarlj  of  the  switch  at  the  moment  of  the  accident;  but,  thinking  the 
place  "v^as  one  dangerous  to  cross  without  care,  was  going  slowly  and  us- 
uie  great  caution.    JBeld^  that  he  was  not,  as  matter  of  law,  charge- 
able "with  contiibutory  negligence;  but  that  the  question  was  one  for 
the  jury. 
^The  eTiaeuce  was  to  the  effect  that,  as  between  the  defendant  and  the  other 
street  railway,  with  whose  tracks  the  switch  made  a  connection,  the  de- 
fendant was  to  keep  the  switch  and  the  abutting  pavement  in  good  con- 
dition.   The  court  was  asked  to  charse  that  if  the  switch  was  properly 
put  down  defendant  was  not  chargeable;  the  request  was  refused,  but 
the  court  charged  that  if  the  switch  was  skilfully  put  down  and  was  in 
itaelf  no  obstruction,  which  a  person  could  not,  with  ordinary  care  and 
prudence,  avoid,  the  proposition  would  be  correct.    Eeldj  no  error;  that 
although  the  switch  was  a  proper  one  and  well  laid  down,  if  it  subse- 
quently, from  any  cause,  was  raised  to  an  undue  height  above  the  pave- 
ment, or  the  pavement  had  sunk  unduly  below  it,  it  was  defendant's 
duty  to  put  it  in  good  condition.    Lowery  «.  B.  0.  &  N.  R  R.  Co.  (76 
N.  y.  28),  distingmshed. 
Also,  Hdd^  that  although  the  degree  of  care  and  prudence  required  of  one 
traveling  upon  a  street  wherein  a  street  railway  has  been  rightfully  laid 
down,  was  greater  than  that  required  in  traveling  upon  a  street  not  so 
used,  yet  that  it  might  still  be  characterized  as  ordinary. 
A  witness  was  asked,  by  plaintifTs  counsel,  whether  the  switch  was  as  high 
at  the  time  of  the  trial,  as  at  the  time  of  the  accident;  this  was  objected 
to  and  objection  overruled.     Held,  no  error. 
Also,  Esld,  that  it  was  not  error  to  receive  evidence  that  there  had  been  other 

accidents  at  the  same  switch. 
Alter  the  court  had  charged,  in  substance,  that  the  switch  used  was  not  in  it- 
self objectionable,  but  was  only  so  if  found  by  the  jury  to  have  been,  at 
the  time,  too  high  to  be  compatible  with  defendant's  right  to  a  reason- 
able use  of  the  street  and  to  have  been  an  obstruction,  was  asked  by  de- 
fendant's counsel  to  instruct  the  jury,  that  defendant  was  not  charge- 
able with  negligence  in  putting  down  the  switch  he  did,  that  the  switch 
nsed  was  not  an  obstruction  in  law,  if  properly  laid.  The  court  replied 
it  would  leave  that  to  the  jury.  Eeldy  that  the  request  and  answer  must 
be  considered  in  view  of  what  the  court  had  already  charged,  and  so 
considered  was  not  error. 

Appeal  from  judgment  of  the  General  Term  of  the  city  court 
of  Brooklyn,  entered  upon  an  order  made  September  20,  1879, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
<lict. 

The  nature  of  the  action  and  the  facts  are  sufSciently  set  forth 
in  the  opinion. 

N.  C.  Moak,  for  appellant.  The  defendant  is  not  answerable  in 
dama^  to  the  plaintiff  for  maintaining  the  switch  in  question ;  it 
was  the  reasonable  exercise  of  a  legal  right.  (Mazetti  v.  N.  Y.  & 
Harlem  R  E.,  3  E.  D.  Smith.  98 ;  Lowery  v.  Brooklyn  City  & 
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Newtown  R.  R.,  76  N.  Y.  28 ;  Lock\vood  v.  North  Miseonri  R.  R^ 
34  Mo.  259.)  It  was  error  to  admit  the  testiniony  as  to  the  eleva- 
tion of  the  switch  being  greater  at  the  time  of  the  trial  than  it 
was  when  the  plaintifE  was  injured.  (Dale  v.  Delaware  &  "W.  R 
R,  73  N.  Y.  468;  Payne  v.  Troy  &  Boston  R.  R.,  9  Hun,  526; 
Salters  v.  Delaware  &  K.  R.  R.,  3  id.  338 ;  Dougan  v.  Champlain 
T.  Co.,  61  N.  Y.  1.)  The  testimony  of  the  witness,  Robert  Squires, 
as  to  the  statement  he  made  after  the  accident  to  the  defendant's 
superintendent  about  the  switch,  was  improperly  admitted.  (Fuist 
V.  Second  Ave.  R.  R.,  72  N.  Y.  542 ;  Luby  i).  H.  R  R.  Oo^  17  id. 
131 ;  Whitaker  v.  Eighth  Ave.  R.  R.,  51  id.  296.)  It  was  error  to 
refuse  to  charge  ^^  that  the  defendant  had  a  right  to  use  the  switch 
in  question,"  and  if  it  was  properly  put  down  it  is  not  charroable 
with  n^ligence.  (Lowery  tJ.  jBrooklyn  City  &  Newtown  K.  R, 
76  N.  Y.  28;  Mazzetti  v.  N.  Y.  &  Harlem  R  R  Co.,  3  K  D. 
Smith,  98 ;  City  of  Brooklyn  v.  Brooklyn  City  R  R,  47  N.  Y. 
482 ;  Lockwood  v.  North  Missouri  R.  R,  34  Mo.  259.) 

J.  J.  Perry,  for  respondent.  11  defendant  maintains  the  switch 
elevated  above  the  level  it  is  liable  for  the  consequences  whenever 
an  accident  occurs,  without  negli^nce  upon  the  part  of  the  in- 
iured.  (Carpenter  v.  The  Central  Park  R  R.  Co.,  etc.,  11  Abb. 
N.  S.  416.)  It  is  sufficient  that  the  negligence  of  the  defendant'3 
company  operated  in  producing  the  accident.  (Mott  t?.  Hudson  R. 
R  Co.,  8  Bosw.  345 ;  Brehm  v.  Great  Western  Rv.  Co.,  34  Barb. 
256 ;  Lockhart  v,  Lichtenthaur,  46  Penn.  St.  157.)  Whether  the 
appliances  and  machinery  used  by  the  company  are  the  best  known 
in  practical  use,  is  a  question  for  the  jury,  upon  the  evidence  of  all 
the  witnesses  on  that  subject.  (Steinway  v.  The  Erie  Ry.,  45 
N.  Y.  126 ;  2  Redf .  on  Railways,  189 ;  Benir  v.  Delaware  &  Hudson 
C.  Co.,  13  Hun,  254 ;  Lee  v.  Northern  Cent.  Ry.  Co.,  3d  depart- 
ment, January,  1879  ;  Weekly  Dig.,  April,  1879,  110.)  The  fact 
that  numerous  other  accidents  happened  at  the  same  switch  shows 
it  to  be  an  obstruction  and  dangerous,  and  the  attempt  to  show 
that  wagons  were  caught  in  that  switch  in  another  way  from  that 
of  this  plaintiff  can  have  no  effect.  (Lee  v.  N.  Cent.  R'y ;  Quinlan 
V.  The  City  of  Utica,  18  Hun,  11,247.)    The  question  of  negU- 

fence  is  one  for  a  jury.  (Whipple  v.  The  West  Phil.  Passenger 
I  R  Co.,  6  W.  D.  80 ;  Gale  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  76 
N.  Y.  594 ;  Ernst  v.  H.  R.  R.  R.  Co.,  35  id.  9 ;  Voak  v.  Northern 
C.  R.  R.  Co.,  75  id.  320  ;  McMahon  v.  Second  Ave.  R.  R  Co.,  id. 
231.)  A  corporation  is  responsible  for  its  neglect  to  perform  the 
duty  imposed  upon  it.  (Conrad  v.  Village  of  Ithaca,  16  N.  T. 
158 ;  Weed  v.  V  illage  of  Ballston  Spa.  76  id.  329.)  Defendant  is 
liable  in  as  much  as  by  its  charter  it  obligated  itself  to  replace  and 
maintain  the  highway  in  a  suitable  and  reasonably  safe  condition 
for  public  travel.  (Todd  v.  City  of  Troy,  61 N.  Y.  506  ;  E^le- 
ston  V,  Columbia  Turnpike,  8  W  eekly  Dig.  323.)    The  evidence  a» 
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was  conflicting  and  as  snch  was  a  question  for  the  Jnir, 
and.  ^was  properly  submitted  to  the  jury.    (Renwick  v.  N.  C.  K.  K. 
Co.,  36  N.  T,  132 ;  MiUard  v.  Pinard,  44  Yt.  34 ;  Ditchell  v.  Spuy- 
ten  Duyvil  R.  R.  Co.,  5  Hun,  165 ;  Sheehy  v.  Burger,  62  N.  Y. 
4:18;  BidweU  v.  Lamont,  17  How.  357;  KeUer  v.  K  Y.  C.  &  H. 
It.  K.  R.  Co.,  75  N.  Y.  24 ;  Hunt  v.  Lowell  Gaslight  Co.,  1  AUen^ 
34:3  :  Nichols  v.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  131 :  Fallon  v.  C. 
P.  A  R.  R  Co.,  64  id.  13 ;  Mangan  v.  Brooklyn  R.  R.  Co.,  38  id. 
455 ;  Borst  v.  Lake  S.  &  Michigan  R.  R.  Co.,  4  Hun,  346 ;  Kirk- 
patrick  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  6  Weekly  Dig.  106.)   The 
negligence  of  the  plaintiff,  in  order  to  preclude  hitn  from  recovery, 
nnist  oe  snch  that  oy  ordinary  care  he  could  have  avoided  the  con- 
sequences, and  the  jury  from  the  facts  are  to  say  whether  the  plain- 
tiff contributed  to  the  injury.     (Beers  v.  Housatonic  R.  R.  Co.,  19 
Conn.  566 ;  Colgrove  v.  N.  H.  R.  R.  Co.,  2  N.  Y.  492 ;  Sheehy  v. 
Bulger,  62  id.  588 ;  Green  v.  Erie  R.  R.  Co.,  18  S.  R.  R.  333 ; 
People  i).The  N.  Y.  C.  &  H.  R.  R.  R  Co.,  74  K  Y.  595.)    The 
liability  of  the  company  to  restore  the  highway  intersected!^  by  its 
tracks  is  a  continuing  obli^tion  and  condition  of  its  rights  to  oc- 
cupy.   (Reque  v.  City  of  Rochester,  45  N.  Y.  129 ;  Mayor  v.  Shef- 
field, 4  Wall  189,  195,  196.)    Defendant  would  be  liable  for  in- 
juries occasioned  by  any  fault  in  the  original  construction,  or  the 
improper  condition,  at  any  time,  of  its  own  track,  even  though 
such  injuries  were  contributed  to  by  the  bad  repair  of  the  streets. 
(Carpenter  v.  Central  Park  R.  R.  Co.,  11  Abb.  K  S.  416;  Col- 
grove V.  N.  Y.  &  K  H.  R.  R  R  Co.,  6  Duer,  382 ;  S.  0.,  20 
N.  T.  492.) 

FoLOEB,  Ch.  J. — This  is  an  action  brought  to  recover  damages 
for  injury  to  the  person  of  the  plaintifi  and  to  his  property.  The 
injury  was  causea  by  the  upsetting  of  the  vehicle  of  the  plaintiff 
in  wnich  he  was  going  with  his  goods ;  and  it  was  upset  by  striking 
against  a  switch  of  the  defendant  laid  down  in  its  track  in  the  pub- 
lic street  in  the  city  of  Brooklyn,  and  rising  above  the  level  of  the 
abutting  street  pavement.  The  issues  made  by  the  pleadings  are 
that  the  injury  came  to  the  plaintifi  from  his  negligence  contribu- 
ting thereto,  and  that  the  defendants  were  guilty  oi  negligence  in 
nutting  the  switch  in  the  public  way  in  the  manner  that  it  was 
laid  down,  or  in  suffering  it  to  get  into  a  bad  state  afterwards,  the 
objectionable  manner  oi  laying  down  and  the  suffered  state  as  al- 
leged being  that  it  was  too  hi^  above  the  surface  of  the  pavement, 
and  made  an  obstruction  dangerous  to  travel.  At  the  trial  the 
plaintiff  recovered,  and  it  is  as  well  in  considering  the  case  here, 
to  treat  the  points  made  by  the  defendant  in  their  order  as  pre- 
sented in  this  court,  as  near  as  may  be.  We  may  remark,  however, 
in  passing,  that  the  attention  of  the  parties,  and  consequently  of 
the  trial  court,  was  too  much  distracted  from  the  real  issues  in  the 
G&8e  to  what  seems  to  us  the  non-essential  question  of  the  com> 

8  A.  ft  E.  R  Cas.— 26 
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parative  merits  of  the  switches  of  rival  patentees  of  those  ar- 
ticles. 

1st  We  think  that  it  was  for  the  jnry  to  say  whether  the  plain* 
tifi  was  gniltj  of  negligence  contributing  to  the  injury.  It  is  true 
that  he  knew  that  in  that  locality  was  the  switch  now  pronounced 
an  unreasonable  obstruction  to  traveL  It  does  not  appear  that  he 
had  in  mind  the  exact  spot  at  which  it  was  to  be  met  with.  It  is 
true  that  he  was  not  thinking  particularly  of  this  switch  at  the  mo- 
ment of  the  accident.  But  ne  was  thinking  of  titie  whole  space 
about  there  as  not  a  place  to  cross  in  safety  without  care  in  doing 
so,  and  was  going  slowly  and  conducting  himself  with  greater  caa- 
tion  in  view  of  tne  dimculty  of  crossing  there  safely.  The  exact 
spot  at  which  was  this  switch  was  hidden  from  his  view  by  the 
snow  and  slush  that  covered  it,  and  which  had  gathered  there  from 
acts  of  the  defendant.  Such  is  his  own  testimony,  sustained 
and  supplemented  in  some  particulars  by  that  of  other  witnesses. 

We  cannot  say,  as  matter  of  law,  that  he  was  guilty  of  contribu- 
tory negligence. 

2d.  The  defendant  had  the  right  to  put  down  such  appliances  in 
the  street  as  were  needful  for  the  convenient  use  of  its  franchise  to 
operate  a  horse-railway.  The  restriction  upon  the  use  of  this  right 
is  that  the  use  may  not  be  negligent  or  unskilful,  or  without  rea- 
sonable care  therein.  It  is  manifest  that  it  was  a  question  of  fact, 
and  to  be  passed  upon  by  a  jury  under  proper  instructions  from 
the  court,  whether  the  defendant  in  this  case  used  a  switch  that 
was  the  best  for  the  purpose  in  general  and  acknowledged  use, 
and  laid  it  down  with  proper  skill  and  care,  in  a  proper  manner, 
and  so  kept  and  used  it.  The  defendant  might  have  adopted  a 
kind  of  switch  that  experience  had  condemned,  or  refused  to  adopt 
one  that  experience  had  shown  to  be  the  best  or  among  the  best ; 
or  using  the  latter,  had  at  first  put  it  down  carelessly  or  unskil- 
fully ;  or  having  at  first  put  it  down  well,  had  suffered  it  or  the  pave- 
ment about  it  to  get  out  of  proper  position  relatively,  or  otherwise, 
so  that  there  was  at  first  or  at  last  an  obstruction  in  the  public  way, 
needlessly  and  unreasonably  dangerous  to  passers  over  it.  These 
were  questions  for  the  ]]ury  to  tay  and  determine.  And  if  they 
had  testimony  which  raised  them  or  either  of  them,  and  there  was 
no  error  in  the  submission  of  the  case  to  their  consideration,  their 

verdict  is  conclusive. 

3d.  Whether  there  was  testimony  for  the  jury  is  a  point  raised' 
by  the  motion  for  a  nonsuit.  There  was  testimony  of  the  height 
of  the  switch  above  the  pavement ;  that  accidents  had  not  infre- 
quently happened  to  vehicles  passing  there ;  the  testimony  tended 
to  show  that  these  mischances  had  come  from  striking  against  the 
switch  ;  there  was  testimony  tending  to  show  that  the  defendant 
had  put  salt  upon  its  track,  and  thus  had  caused  the  slush  and  snow 
to  run  down  to  and  cover  the  switch  from  the  sight  of  passers  by. 
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think  that  there  was  testimony  for  the  jury  tending  to  show 
f aetB,  from  which  it  could  be  properly  argued  to  them  that  the 
switch  was  raised  at  first,  or  afterward  became  higher,  above  the 
pavement  than  was  necessary  or  reasonable,  and  being  thus  raised 
was  left  BO  hidden  by  slush  and  snow  as  not  to  be  seen,  in  its  dan- 
gerous state,  by  drivers  of  vehicles.    We  cannot  say  that  there  was 
nothing  to  leave  to  the  iurv  upon  the  question  of  the  defendant's 
negligence,  or  want  of  skill  or  unreasonable  and  unnecessary  use 
of  the  street. 

4th.  Errors  are  alleged  to  have  been  made  in  the  charge.    The 
court  was  asked  to  charge :  ^^  That  the   defendant  had  a  right  to 
nae  the  switch  in  question,  and  if  it  was  properly  put  down,  they 
are  not  chargeable.      It  is  probable  that  this  request  had  reference 
to  the  kind  of  switch,  a  question  much  agitated  on  the  trial,  and 
was  meant  to  ask  the  court  to  say  that  the  defendant  had  as  ^ood 
a  right  to  use  the  Wharton  Ko.  2  switch  as  the  Johnson  switch. 
Possibly  it  is  not  so  however,  and  we  will  treat  it  as  a  request  re- 
ferring to  the  switch  used,  without  regard  to  what  patent  it  was  of. 
Thus  viewed,  it  will  be  seen  that  the  request  considers  onlv  the 
character  of  the  switch,  and  the  manner  of  the  laying  of  it  down, 
in  the  first  instance.     The  request  does  not  consider  what  may  have 
taken  place  since  it  was  laia  down,  either  by  the  raising  of  the 
switch  or  the  depression  of  the  surrounding  pavement.     The  switch 
may  have  been  of  a  good  pattern  and  design,  and  weU  laid  down ; 
but  if  the  frost  or  other  force  of  nature  had  raised  it  to  an  undue 
height  above  the  adjacent  pavement,  or  by  any  cause  that  pavement 
had  been  sunk  unduly  below  it  in  level,  and  it  was  the  duty  of  the 
defendant  to  meet  and  avoid  this  changed  condition,  it  might  be 
liable.    The  request  to  charge  left  out  this  idea.     It  was  in  testi- 
mony that  this  switch  was  one  to  be  maintained  by  the  defendant, 
whidi  had  the  direction  and  the  duty  whether  it  should  be  changed 
or  altered  in  its  relation  to  the  surrounding  pavement.     It  was  a 
fair  inference   that,   as    between   the  defendant   and  the  other 
street  railway,  whose  tracks  the  defendant  reached  for  use  by 
means  of  this  switch,  the  defendant  was  to  keep  the  switch  and  the 
abutting  pavement  in  good  condition.     This  case  differs  in  this  re- 
spect from  that  of  Lowery  v.  B.  0.  &  N.  K.  E.  Co.  (76  N.  Y.  28). 
There  the  defendant  was  to  lay  down  the  switch,  after  that  the  con- 
necting railway  company  was  to  keep  in  repair  the  abutting  pave- 
ment.   The  decision  in  that  case  went  upon  that  fact,  that  it  was 
the  duty  of  the  connecting  company,  and  not  of  the  defendant 
there,  to  keep  in  repair  the  pavement  about  the  switch.     The  re- 
quest havine  left  out  this  idea  of  an  after  change  in  the  relative 
position  of  uie  switch,  was  not  one  that  the  defendant  had  a  right 
to  have  granted,  in  the  terms  in  which  it  was  put  to  the  court,  and 
the  court  did  not  err  in  not  charging  it  in  terms  or  in  substance. 
Bat  the  court  not  only  declined  to  charge  as  requested,  but  did 


404        WOOLEY  V.  QBANB  STBEET  A  NEWTOWN  E.  B.  CO. 

charoe  in  terms,  that  if  it  was  sldlfully  put  down,  and  was  in  itself     j 
no  oLstniction  tliat  a  person  coold  not,  with  ordinary  care  and  pru- 
dence avoid,  that  proposition  would  be  correct     This  instniction 
was  excepted  to,  and  we  are  to  determine  whether  it  was  legallj 
correct.    We  think  that  it  was.    The  streets  of  a  city  are  piimarilj 
for  the  nse  of  all  its  residents,  in  the  most  general  mode  of  use. 
The  sidewalks  are  for  the  whole  commnnitj  to  pass  to  and  fro  npoo 
on  foot.    The  carriage  way  is  for  them  to  do  so  in  their  own  vehi- 
cleSy  of  a  kind  in  customary  use  and  in  ordinary  mode.     Being  for 
the  use  in  this  way,  there  cannot  be  asked  of  the  citizen  more  caie 
and  prudence  in  going  to  and  fro  than  that  ordinarily  put  forth  by 
men  in  general.     True,  what  is  ordinary  care  and  prudence,  upon  a 
street  u^  for  no  other  purpose  than  the  passage  of  men  on  foot 
or  in  the  vehicles  in  general  use,  is  of  course  less  in  degree  than 
that  which  should  be  shown  upon  a  way  upon  which  a  street  rail- 
way had  by  ri^ht  been  laid  down.     But  yet  the  degree  of  care  and 
prudence  nee(fed  upon  the  latter,  though  greater,  may  stiU  be  char- 
acterized as  ordinary.     It  is  that  which  most  men,  men  of  discre- 
tion in  their  conduct  of  themselves  and  their  property,  careful  for 
the  protection  of  their  life  and  limb  and  property,  will  show  in  pasB- 
ing  m  such  a  street     Doubtless  there  may  be  in  the  needs  of  a  street 
nulway,  occasion  for  placing  in  a  pubhc  street  some  fixture  that 
will  prove  a  complete  obstade  to  passage  over  it  by  ordinary  means 
and  modes,  and  which  all  men  must,  of  imperative  necessity,  turn 
completely  aside  from.     But  a  switdi,  as  such  a  thing  is  known  to 
us  to  be,  IS  not  that  fixture.     It  is  one  the  use  of  which  by  tlie 
railway  proprietor  is   compatible  with  the  general  use    oi  the 
street  by  citizens.     And  it  is  incumbent  upon  the  owner  of  Uie 
special  franchise  to  use  a  switch  put  down  in  a  manner  that  ib  con- 
sonant with  the  general  rightful  use  of  the  same  public  way.    That 
general  rightful  nse  is  sucn  use  as  men  of  ordinary  care  and  pro- 
aence,  having  knowledge  of  the  general  location  of  the  switch,  will 
exercise  when  passing  over  that  part  of  the  public  way  at  which 
the  switch  is  laid  down.     The  duty  of  the  railway  proprietor,  and 
that  of  the  citizen,  are  relative  to  each  other.     The  former  has  the 
right  to  put  down  in  the  street  such  fixtures  as  are  needful  for  the 
convenient  use  of  his  right  of  peculiar  passage.     The  latter  is  bonnd 
to  expect  to  meet  such  fixtures  in  the  use  of  his  common  right  of 
travel  over  the  street,  and  is  bound  to  use  that  care  in  approc^hin^ 
and  passing  by  or  over  it,  on  foot  or  in  vehicle,  that  men  of  ordi- 
nary care  and  prudence  would  put  forth  in  the  same  locality  and 
circumstances.     This,  we  think,  was  the  rule  laid  down  in  the  repl/ 
of  the  trial  court  to  the  request  to  charge  that  we  are  now  notidng* 
The  purport  of  the  whole  charge  is  to  the  same  end.    The  jiu7 
was  told  correctly,  so  far  as  it  mected  the  defendant,  of  the  ri^t 
of  the  defendant,  of  the  duty  upon  the  plaintiff  to  put  fortn  a 
greater  degree  of  care  in  view  of  that  right,  and  that  it  was  sneb  as 
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any  prudent  person  woold  use  in  the  same  place,  and  that  thon^h 
the  Blotch  might  have  been  placed  higher  than  it  shoold  be,  me 
plaintiff  mnst  nave  used  there  that  degree  of  care  and  caution.  The 
eoort  also  told  the  jury  that  there  was  no  pretence  that  the  defend- 
ant ^was  negligent  m  simply  putting  down  the  switch ;  bj  which 
the  jury  were  given  to  know  that  the  defendant  had  a  right  to  put 
sach  a  fixture  m  the  public  street ;  but  that  the  claim  of  the  plain- 
tiff is  that  the  switch  is  too  high,  and  amounts  to  an  obstruction, 
and  lefft  it  to  the  jury  to  say  whether,  as  matter  of  fact,  that  was  so. 
^W"e  do  not  find  error  in  the  reply  of  the  court  to  this  request  to 


A  witness  by  plaintiffs  counsel  was  asked  whether  the  switch,  at 
HxG  time  of  the  trial,  was  as  high  as  it  was  at  the  time  of  the  acci- 
dent.   This  is  the  ground  of  an  exception.    We  think  it  was  not 
error  to  admit  the  testimony.     How  it  was  at  the  time  of  the  trial, 
or  at  any  time  after  the  accident,  might  be  ^t  at  by  actual  meas- 
urement, and  there  might  be,  as  there  was,  dispute  as  to  how  it  was 
at  the  time  of  the  mischance.     So  testimony  that  it  was  to  appear- 
ance higher  or  lower  at  any  intervening  time,  was  not  incompetent, 
whether  of  more  or  less  weight. 

Squires,  a  witness,  was  asked  and  testified  of  his  declarations 
after  the  acddeut  to  the  superintendent  of  defendant's  road  about 
the  switch.    The  defendant  objected  to  the  question  calling  for  the 
testimony.    The  objection  was  overruled  and  an  exception  taken. 
The  declarations  were  received.     The  defendant  then  said  to  the 
court:  "Does  your  honor  consider  that  proper  testimony?"     To 
which  the  court  replied:  "I  do  not  think  that  he  has  proven  any 
eonversation  or  aamissions ;  they  propose  to  prove  some  admis- 
sions."   It  thus  appears  that  the  testimony  was  taken  bv  the  court  as 
preliminary  to  evidence  of  admissions  from  oflicers  of  the  defend- 
ant, which,  however,  were  not  forthcoming.     The  defendant  then 
moved  to  strike  out  the  declaration  of  the  witness  sworn  to  by  him. 
To  which  the  court  said :  "  Yes."     This  reply  of  the  court  is  to  be 
constmed  no  otherwise  than  as  granting  the  motion  to  strike  that 
testimony  from  the  case.     We  find  no  notice  takenof  it  after  that, 
either  in  the  proofs,  or  charge,  or  requests  to  oharge ;  and  we  must 
look  upon  it  that  the  testimony  was  not  before  the  jury. 

It  was  not  error  to  receive  testimony  of  the  fact  that  there  had 
heen  other  accidents  at  the  same  switch.  That  fact  was  competent 
to  be  laid  before  the  jury.  It  might  be  explained  as  from  other 
canse  than  the  switch ;  but  as  a  fact,  we  do  not  sec  why  in  the  first 
instance  it  was  not  competent.  The  plaintiff  had  a  right  to  show 
that  the  switch  caused  harm  to  others.  One  step  on  the  way  to 
that  was  to  show  that  at  the  place  where  the  switch  was  others  had 
beenharmed* 

5.  The  further  point  is  made  in  these  words  :  '^  It  was  error  to 
"Charge  ihe  juiy  tnat  ^  it  was  for  them  to  determine  whether  the 
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Wharton  switch  was  made  and  oonstmcted  in  such  away  as  to  form 
an  obstruction  in  the  street,  and  that,  if  thej  so  found,  the  defend- 
ants were  chargeable  with  n^ligence  in  using  the  same.' "     We  do 
not  find  in  the  app«d  book  tnat  this  charge  was  made,  at  least  not 
in  terms.    What  is  referred  to  in  this  point  is  probably  this :  Tlie 
court  was  asked  to  charse  that  there  was  no  evidence  justifjring  the 
conclusion  that  the  defendant  was  ffuilty  of  negl^ence  in  pat- 
ting down  the  switdi  used.    To  which  the  court  said :  ^  As  I  un- 
derstand the  evidence,  there  is  no  pretence  that  there  was  any  neg- 
ligence in  putting  down  the  switch ;  in  simply  putting  it  down. 
What  is  claimed  is  that  it  is  too  high,  and  amounts  to  an  obstine- 
tion  in  the  street."     The  court  al^  said  to  the  jury  that  the  de> 
fendant  was  not  bound  to  put  down  the  Johnson  switch,  which  had 
been  set  up  before  the  jury  as  the  rival  of  the  switch  of  the  defend- 
ant that  should  have  been  preferred,  and  that  it  had  already  ex- 
plained the  rule  of  law  of  the  case.     The  court  was  asked  to  charge 
that  ^^  the  defendants  were  not  chargeable  with  negligence  in  pu^ 
ting  down  the  switch  they  did ;  the  Wharton  switch  No.  2  is  not 
an  obstruction  in  law,  properly  laid."     The  court  said :  ^^  I  will 
leave  that  to  the  jury."     We  think  that  these  remarks  of  the  court 
to  the  jury,  in  answer  to  these  requests,  are  not  open  to  objection, 
and  were  a  proper  treatment  and  disposition  of  the  requests.  They 
took  from  tne  jury  the  consideration  of  whether  there  was  ne^Ii- 
ffence  in  laying  down  the  switch,  and  left  to  them  only  whether 
tne  switch  that  was  used,  in  the  condition  in  which  it  was  shown 
to  be  at  the  time  of  the  accident,  was  too  high,  and  thus  an  unrea- 
sonable obstruction  in  the  street. 

6.  Another  point  is,  that  the  court  erred  in  refusing  to  charge 
that  the  defenaant  was  not  bound  to  use  the  Johnson  switch.  The 
court  did  say  that  there  was  no  duty  enforced  on  the  defendant  to 
put  down  that  switch.  It  charged  it  as  matter  of  law.  It  is  now 
claimed  that  charging  it  as  matter  of  law  did  not  repair  the  error 
of  the  refusal,  because  the  jury  were  thereby  authorized  to  find  as 
a  matter  of  fact  that  it  was  a  duty  to  use  it.  The  true  interpreta- 
tion of  the  char£;e  is,  that  the  law,  looking  at  all  the  facts  as  f nllj 
and  forcibly  as  rt  was  possible  to  find  them  against  the  defendant, 
declared  that  the  defendant  was  not  in  duty  bound  to  use  the  John- 
son switch.  This  took  from  the  jury  any  power  to  find  as  a  fact 
that  the  duty  existed. 

The  court  was  asked  to  charge  that  the  defendant  was  notbonnd 
to  use  the  Johnson  switch,  and  was  not  chargeable  with  n^Iigeno& 
for  usin^  the  Wharton  switch.  To  which  the  court  answered  by  a 
recapitulation  of  some  of  the  instruction  already  given,  and  left  it 
to  the  jury  to  say  whether  the  Wharton  switch  was  made  and  coo- 
structed  in  such  a  way  as  to  form  an  obstruction  in  the  street ;  and 
again,  on  being  asked  to  instruct  the  jury  that  ^'  the  defendants 
were  not  chaigeable  with  negligence  in  putting  down  the  switch 
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they  did ;  the  No.  2  Wharton  switch  is  not  an  obstmction  in  law, 
properly  laid  f  the  court  said  that  it  would  leave  that  to  the  jnry. 

We  must  take  the  request  and  answer  of  the  court  to  the  first  of 
these  requests  as  made  in  view  of  all  that  had  been  said  by  the 
court  to  the  jury.  It  had  aheady  said  in  effect  that  the  defendant 
was  not  bound  to  use  a  switch  of  a  particular  patent ;  it  had  al- 
ready said  that  the  ^im^ly  putting  down  the  switch  was  not  negli- 
gence, and  that  the  clami  was  that  it  was  too  high  and  amounted 
to  an  obstruction  in  the  street.  As  we  have  said,  this  was  the  same 
as  to  say  that  the  switch  in  itself  was  not  objectionable,  and  was 
objectionable  only  if  found  by  the  jury  to  have  been  at  the  time 
too  high  to  be  compatible  with  the  right  of  the  defendant  to 
a  reasonable  use  of  the  street,  and,  by  reason  of  being  thus  too 
high,  to  have  been  an  obstruction  in  the  street.  When,  iu  answer 
to  the  request  now  under  consideration,  the  court  said  it  left  it  to 
the  juiy  to  determine  whether  the  Wharton  switch  was  made  and 
constructed  so  as  to  form  an  obstruction  in  the  street,  it  meant,  and 
.  must  have  been  so  understood,  an  obstruction  such  as  it  had  before 
spoken  of,  by  reason  of  what  it  had  before  spoken  of,  viz.:  the  too 
great  height  of  it  above  the  street  leveL 

We  think  that  the  court  did  fully  instruct  the  jury  that  the 
defendant  was  not  bound  to  use  the  Johnson  switch.  The  dear 
result  of  the  charge  is,  that  they  were  not  bound  to  use  any  partic- 
ular kind,  but  could  adopt  that  which  experience  showed  to  be  the 
best  adapted  for  use  in  such  circumstances.  Because,  in  reply  to  a 
request  of  defendant,  that  it  would  charge  specifically  that,  as  mat- 
ter of  law,  there  was  no  duty  enforced  on  the  defendant  to  put  down 
the  Johnson  switch,  it  did  reply :  "  I  think  they  were  not,  I  will 
chai^  as  matter  of  law.  I  have  alreadv  explained  what  I  think  to 
be  the  rule  of  law  governing  this  case ;"  we  do  not  think  that  the 
criticism  is  just  that  the  court  meant  to  say  to  the  jury,  or  that  the 
jury  must  have  so  understood  it,  that  while  as  matter  of  law  the  de- 
fendant was  not  bound  to  use  that  switch,  yet  as  matter  of  fact 
they  might  be.  The  care  of  the  court  was  to  keep  the  attention  of 
the  jury  from  the  demands  of  any  particular  patent,  and  to  direct 
it  to  the  general  rule  that  defendant  must  have  used  the  appliances 
that  experience  in  such  matters  had  shown  to  be  the  best. 

Thus  we  have  gone  through  with  the  points  of  the  a})pellants, 
by  which  they  state  to  us  sulegations  of  error  in  the  trial  court. 
We  do  not  discover  that  the  trial  court  made  error  in  its  conduct 
of  the  case  when  it  was  before  it. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 

See  note,  p.  415. 
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Mabt  Mabtsbsov,  as  Ezbodtbiz,  Bra,  Bbbpohder^ 

V. 

Thb  New  Yobx  Oertbal  akd  Httdson  Biveb  R.  B.  Ca, 

Appellant. 
(84  New  Tarh  Bep(»%  847.    March  1, 1881.) 

A  railroad  corporation  is  not  relieved  from  the  duty  imposed  upon  it  bj  the 
General  Railroad  Act  (sub.  5,  {  28,  chap.  140,  Laws  of  1850)  to  restore 
a  highway  intersected  by  its  road  '<to  such  state  as  not  nnneoesssiilj  to 
have  impaired  its  usef ulness^'  by  the  fact  that  a  street-railway  oompsaj 
whose  rtMid  runs  along  the  highway  is  obligated  to  keep  the  luj|hwE7  hi- 
tween  the  rails  of  its  track  in  repair.  The  duty  of  maintaining  th« 
crossing  in  proper  condition  is  not  limited  or  restricted  by  privueges 
grantea  to  or  duties  imposed  upon  others. 

Plaintiffs  testator  was,  by  tne  invitation  of  ^e  driver,  a  straneer,  riding  hi  t 
wagon  upon  a  highway  crossed  by  defendant's  road.  A  wheel  of  the 
wagon  went  into  a  hole  in  the  road  between  the  rails  of  defendant's 
track,  and  he  was  jolted  from  the  wagon  and  killed.  In  an  acdon  to  re- 
cover damages  the  court  charged  in  substance  that  "  carelessnesB  npoQ 
the  part  of  the  driver,  assuming  he  was  a  competent  driver  and  s  sober 
man,  and  there  was  no  reason  which  the  deceased  could  disoover  whyhe 
should  not  ride  with  him,  would  not  defeat  a  recovery,  imless  the  death 
was  caused  by  his  wrongful  and  wilful  act."  Defen^mt^s  cooniel  re- 
quested a  charge  ^'that  if  the  driver's  negligence  was  the  proximate 
cause  of  the  jar  the  plaintiff  cannot  recover."  The  court  refused  to  alter 
its  charge.  Eddy  no  error ;  that  the  charge  in  this  respect  was  sufficient 
Cosffrove  e.  N.  Y.  C.  &  H.  R.  R  R  Co.,  18  Hun,  8d9;  Baniager  «. 
N.  T.  C.  &  H.  R  R  R  Co.,  18  id.  898,  distmguished. 

Appeat.  from  indgment  of  the  (Jeneral  Term  of  the  Supreme 
Court,  in  the  third  juaicial  department,  in  favor  of  plaintifiE,  entered 
npon  an  order  made  April  8, 1880,  denying  a  motion  for  a  new 
tnal,  and  directing  indgment  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of 
James  Masterson,  plaintiff's  testator,  alleged  to  have  been  caufied 
by  defendant's  ne^igence. 

Plaintiffs  evidence  was  to  the  effect  that  the  deceased  was  en- 
gaged as  a  mason  at  North  Albany  on  the  24:th  of  September, 
IStS.  At  the  close  of  the  day's  work  he  and  two  others  rcJie  home 
to  the  city  of  Albany  in  a  wagon  driven  by  one  Atwood,  who  was 
drawing  bricks  to  the  place  where  they  were  at  work,  and  who  in- 
vited them  to  ride.  One  of  them  sat  on  the  seat  in  front  with  the 
driver,  and  the  other  two  in  a  box  in  the  rear,  one  &cing  to  the 
front  and  the  other,  the  deceased,  to  the  rear.  The  driva*  drove 
down  on  the  west  side  of  Broadway  in  said  city,  nntU  within  »  f ev 
rods  of  the  railroad  crossing,  where  he  turned  to  the  eai^  i^^ 
to  avoid  a  truck,  and  then  tnmed  back  to  the  west  side  of  the  street 
again,  directly  at  the  crossing.  The  defendant's  road,  compoeed  of 
four  tracks,  crosses  diagoniuly  over  Broadway.    This  course  took 
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the  wagon  acroes  the  raUroad  at  a  right  angle.  While  passing  oyer 
the  second  track,  the  wheels  strack  into  a  ^^  hole  in  the  track," 
whidi  caused  a  jar  that  precipitated  the  deceased  from  the  box  on 
which  lie  was  sitting  to  the  track  and  killed  him.  There  is  also  a 
horse  railroad  company,  The  Albany  and  Watervliet  Turnpike  and 
Eailroad  Company,  having  two  tracks  on  Broadway :  the  accident 
occurred  at  the  intersection  of  these  two  tracks  with  those  of  the 
defendant. 

The  further  material  facts  are  set  forth  in  the  opinion. 
Hamilton  Harris,  for  appellant.    The  injuiy  mnst  have  been 
occasioned  solely  by  the  negligence  of  the  deiendant,  and  either 
by  direct  proof  riven  by  the  plainti^  or  from  the  circumstances 
attending  the  injury,  the  jury  must  be  authorized  to  find  affirma- 
tively that  the  person  injured  was  free  from  fault  which  contributed 
to  the  accident,  or  the  action  is  not  maintained.     (Reynolds  v.  The 
K  T.  C.  &  H.  R  R.  E.  Co.,  58  N.  Y.  248;  Cordellu  The  N.  Y. 
C.  &  H.  R  R  R.  Co.,  75  id.  330.)     The  deceased  was  bound  to 
exercise  such  care  and  watchfulness  as  a  prudent  man,  approaching 
and  crossing  such  a  place,  would  ordinarily  exercise.     (Kellogg  v. 
N.  Y.  C.  &  H.  R  R  R  Co.,  79  K  Y.  72.)    The  horse  raUwav 
company  was  bound  to  keep  its  tracks  in  good  repair,  and  ^^  at  all 
times  to  keep  the  street  and  pavement  within  and  oetween  the  rails 
of  said  tracks,  and  to  the  extent  of  two  feet  beyond  and  outside  of 
said  rails,  in  good  and  proper  condition ;"  for  a  failure  to  do  this, 
defendaut  bemg  liable  for  such  conduct,  it  could  maintain  an  action 
therefor  against  the  horse  railway  company.     (Lowery  v.  Brooklyn 
C.  &  N.  R  R  Co.,  76  N.  Y.  28;  Moore  v.  Goedel,  34  id.  527.) 
While  the  driver's  negligence  may  not  be  imputed  to  the  deceased, 

iret  the  lawwforbids  a  recovery,  even  admitting  that  there  was  ne^- 
igenoe  concerning  the  crossing ;  not  because  deceased  is  chargeable 
with  contribntive  negligence,  but  for  the  reason  that  the  detect  in 
the  roadway  did  not  cause  the  death.  (Cosgrove  v.  N.  Y.  C.  &  H. 
R  R  R.  Co.,  13  Hun,  329 ;  Barringer  v.  NT  Y.  C.  &.  H.  R  R.  R 
Co.,  18  id.  898.) 

E.  Countryman,  for  respondent.  There  was  evidence  of  gross 
negligence  on  the  part  oi  defendant  in  allowing  the  planking  be- 
tween the  rails  to  remain  out  of  repair  so  as  to  render  the  crossing 
difficult  and  unsafe  for  vehicles  passing  along  the  street,  which 
presented  on  this  subject  a  proper  case  lor  the  jury.  (Wasmer  v. 
Del.,  L.  &  W.  R  R  Co.,  80  If .  Y.  212 ;  McMahon  v.  Second  Ave. 
R.  R.  Co.,  75  id.  231 ;  Gale  v.  K  Y.  C.  &  H.  R  R  R  Co.,  76  id. 
594,  595 ;  Worster  v.  Forty-second  Street,  etc.,  R.  R.  Co.,  50  id. 
203;  Conroy  v.  Twenty-third  Street  R  R.  Co.,  62  How.  49.)  It 
does  not  relieve  the  deiendant  from  liability  that  the  accident  oo- 
curred  at  the  point  of  intersection  of  its  road  with  that  of  a  horse 
raihoad.  If  it  was  equally  incumbent  on  both  companies  to  keep 
the  crossing  in  repair,  either  one  is  liable  for  omitting  to  perform 
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his  duty.     (Webster  ^.  Hudson  R.  R.  Co.,  38 N. T.  2G0;  Sheridan 
V.  Brooklyn,  etc.,  R.  R.  Co.,  36  id.  39 :  Colegrove  v.  K  I .  <&  U.  H. 
R.  R.  Co.,  20  id.  492;  Chapman  v.  ^.  H.  it.  R  Co.,  19  id.  Ml; 
Eyler  v.  County  Comm'rs,  49  Md.  258;  State  v,    Grorham,  37 
Me.  451 ;  Watson  'O.  Tripp,  11  R.  I.  98 ;  Wilkrd  v.  Newbuiy, 
22  Vt.  458 ;  Lowell  v.  Proprietors  of  Locks,  etc,  104  Mafi&  18.i 
A   railroad   company  is  required  to  restore  a  street  interseetea 
by  its  road  ^^  to  its  former  state  or  to  such  state  as  not  unneces- 
sarily to  impair  its  nsefulness.*'     ^  R  S.  [6th  ed.]  533,  §  39, 
snb<L  51;  Oott  v.  Lewistown  R.  R.  Co.,  36  N.  T.  314;  Peo]^ 
V.  Troy  &  B.  R  R.  Co.,  87  How.  427 ;  Richardson  v.  K  Y.  C.  K 
R.  Co.,  45  N,  Y.  846;  People  v.  N.  Y.  C.  &  H.  R  R,  R  Co.,  74 
id.  302 ;  Gale  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  76  id.  594 ;  Wasmer 
1?.  Del.,  L.  &  W.  R  R  Co.,  80  id.  212 ;  10  Weekly  Dig.  100, 101.) 
The  question  of  contributory  nedigence  was  properly  submitted 
to  the  juiT.    (Weston  v.  N.  Y.  Elev.  R  R  Co.,  73  N.  Y.  595 : 
Jetter  ^.  N.  Y.  C.  <fe  H.  R  R  R.  Co.,  2  Abb.  Ct.  of  App.  Dec 
458;  Weed  v.  Ballston,  76  K  Y.  329,  333;  Stackes  v.  si.  Y.  C. 
&  H.  R.  R  R.  Co.,  79  id.  464 ;  Johnson  v.  H.  R.  R  Co.,  ^  id. 
65 ;  Conroy  v.  Twenty-third  Street  R  R  Co.,  52  How.  49.)    It 
is  a  matter  of  right  to  have  the  issues  of  negligence  submitted  to 
the  jury,  when  they  depend  on  conflicting  eyidence,  or  on  inf^*- 
ences  to  be  deduced  from  a  variety  of  circumstances^  in  r^ard  to 
which  there  is  room  for  a  diflferenoe  of  opinion  among  intellkent 
men.     (Wolfkiel  v.  6th  Ave.  R  R  Co.,  38  N.  Y.  49 ;  Hart  v.  Hud- 
son R  Bridge  Co.,  80  id.  622 ;  Weber  v.  N.  Y.  C.  ife  H.  R  R  R 
Co.,  58  id.  451 ;  Bemhard  v.  R  &  S.  R  R.  Co.,  1  Abb.  Ct  of 
App.  Dea  131.)    The  deceased  was  a  voluntary  passenger,  riding' 
witn  the  consent  of  the  driver,  but  had  no  connection  fvnth  or  con- 
trol over  him,  and  the  negligence  of  the  driver,  therefore,  was  not 
imputable  to  nim,  and  is  no  defence  to  the  action.     (Dyer  v.  Erie 
Ry.  Co.,  71  N.  Y.  228,  234;  Robinson  «;.  N.  Y.  C.  &  R  R  R  R 
Co.,  66  id.  11.) 

Danfobth,  J. — As  to  the  general  principles  of  law  applicable  to 
this  case  there  is  no  room  for  argument.  It  was  the  defendants 
duty  to  keep  its  road-bed  at  the  street  crossing  in  such  condition 
that  a  traveller  could  pass  over  it  in  safety,  or  failing  in  this,  make 
compensation  to  a  person  injured  by  reason  of  its  omission,  un- 
less ne  was  so  deficient  in  reasonable  and  ordinary  care  that  he 
brought  the  accident  upon  himself.  (Laws  of  1850,  chap.  HO,  § 
28,  sub.  5 ;  Cott  v.  Lewistown  R  R.  Co.,  36  N.  Y.  214;  Gale«. 
N.  Y.  C.  &  H.  R  R  R  Co.,  76  id.  594.)  That  the  plaintifPs  in- 
testate was  lawfully  upon  this  crossing  and  there  came  to  his  death, 
is  not  denied.  That  he  was  shaken  from  the  wagon,  as  its  wheeU 
passed  into  a  hole  within  the  defendant's  tracks,  was  well  proven, 
and  the  trial  judge,  in  language  to  which  there  was  no  exception, 
instructed  the  jury  that  the  plaintifE  could  not  recover  unless  he 
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establifihed^  to  their  satisfactioTi,  fiist,  that  the  death  was  occasioned 
by  the  wrongful  act  of  the  defendant,  either  by  some  omission  to 
do  an  act  required  of  it,  or  bv  some  positive  wrongful  act ;  and, 
second,  that  there  was  no  negligence  on  the  part  of  the  deceased 
contribnting  to  the  injury.     There  was  evidence  npon  both  propo- 
sitions.    Ab  to  the  first,  the  crossing  is  well  described  by  tlie  de- 
fendant's connsel  "  as  the  most  difficult  and  dangerous  place  in  the 
whole  citjy.''     It  required,  therefore,  from  the  defendant  a  great 
degree  oi  care  and  vigilance,  to  the  end  that  vehicles  might  not 
be  obstracted  and  their  passage  delayed.     There  is  evidence  that 
such  care  w^as  not  exercised.     The  jar  or  shock  occurred  while  the 
wagon  was  between  the  defendant's  tracks.     It  was  caused  by  a 
hole  six  to  eight  inches  deep  in  the  track  between  the  plank  and 
the  raiL     Of  its  severity  the  driver  who  sat  in  front  with  a  com- 
panion says :  ^^  It  shook  us  so  it  most  shook  us  off  the  seat.    We 
all  grabb^  together."     It  stopped  the  wagon  for  about  a  second, 
not  stock  still.     **  The  planks  were  all  so  broken"  that  Hie  route 
selected  was  "  to  avoid  those  holes."     It  is  shown  by  other  wit- 
Besses  that  the  track  at  this  point  had  been  in  bad  condition  for 
some  days.     By  one  that  ^^the  plank  had  been  out  for  about  two 
weeks ;"  by  another  "  that  the  planking  was  in  a  pretty  rough  con- 
dition along  the  joints,  what  they  call  the  frogs ;  at  most  of  them 
the  planks  were  worn  off ;  one  plank  was  clear  out ;  there  were 
eight  or  ten  breaks ;  the  planks  ran  in  the  direction  of  the  steam 
tracks ;"  and  by  other  witnesses  the  bad  condition  of  the  planking 
at  this  crossing  for  two  weeks  before  and  at  the  time  of  the  acci- 
dent, "its  surface  nneven  f  "  holes  in  it ;"  one  place  "  six  to  eight 
inches  deep."     There  is  also  testimony  from  the  defendant.     The 
jnry  may  have  found  that  it  did  not  aid  the  defendant's  case ;  that 
the  care  used  by  it  at  that  crossing  was  not  equal  to  the  emer- 
gency ;  that  the  driver  was  not  relieved  so  much  as  he  should  have 
been  from  the  jeopardy  and  danger  to  which,  under  the  most  fa- 
vorable circumstances,  ne  would  be  exposed  in  crossing  the  tracks. 
In  short,  that  the  highway  or  street  at  that  point  was  not  kept  by 
it  in  a  fit  and  safe  condition  for  public  use.     There  is  the  testimony 
of  its  superintendent  of  repairs,  having  charge  of  this  crossing  and 
many  otuer  places.    His  duty,  as  defined  by  himself,  was  to  inspect 
the  road  and  if  defects  were  found,  repair  them.     "  On  the  day  of 
this  accident,"  he  says,  "the  plank  was  some  considerably  worn," 
one  in  particular  more  than  tne  others.     On  the  next  day  he  no- 
ticed that  it  was  ont,  and  then  directed  it  to  be  replaced.    He  says, 
"about  one  thonsand  teams  pass  that  crossing  in  twenty-four  hours." 
There  are  many  tracks,  frequent  passing  oi  trains.     He  describes 
the  method  of  planking,  the  frequency  of  reparation,  the  durabil- 
ity of  the  materijd.     There  was  also  the  tract  foreman.     On  the 
23d  of  September,  and  also  on  the  morning  of  September  24th,  he 
8ayB  he  found  a  plank  ont,  others  much  worn,  but  he  made  no  repairs 
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until  after  the  accident.    He  did  on  the  25th  of  September.    It 
alfio  shown  that  this  witness  testified  before  the  coroner  upon  the  in- 
quest  on  the  body  of  the  person  killed,  that  ^^  he  received  notioe  to 
repair  the  track  before  the  accident  happened."    It  is  not  impos- 
sible that  the  jury  may  have  thought  some  negligence  was  proven 
even  npon  the  statements  of  these  witnesses,  when  considering  the 
risks  offered  to  property  and  human  life  b^  the  methods  of  the  de- 
fendant's business  and  its  interference  with  the  highway.     They 
might  well  doubt  whether  it  was  complying  with  its  statutory  obl^;ar 
tions  to  restore  the  street  to  such  state  ^'as  not  unnecessarliy  to  im- 
pair its  usefulness."   (Laws  of  1850,  supra.)   The  perishable  material 
used,  the  frequency  or  delay  in  reparation,  the  manner  of  doing  it, 
were  all  subjects  for  their  consideration.     So  was  the  other  ques- 
tion.   Judged  by  the  result  and  the  evidence  now  before  us,  it  is 
apparent  there  was  danger  to  be  avoided,  yet  the  intestate  was 
nght^lly  travelling  the  public  street,  and  without  notioe  to  the 
contrarv,  was  jnstined  in  assuming  that  it  was  safe  to  do  so.     There 
is  nothing  to  sqow  that  he  was  not  intent  upon  his  own  security, 
or  that  there  were  any  precautions  omitted  by  him  which  a  pro- 
dent  person  would  have  .taken.    But  both  questions  were  for  the 
jury,  and  the  evidence  was  sufficient  to  put  them  to  the  answer. 
The  learned  counsel  for  the  appellant  also  asserted  as  ground  of 
nonsuit,  that  ^'  this  injury  was  not  caused  by  any  negligence  of  the 
defendant,  but  if  there  was  any  negligence  in  regard  to  these  tracks, 
it  was  the  negligence  of  the  Albany  &  Watervliet   Horse  R.  R. 
Co."     This  company  was  charged  with  the  duty  of  keeping 
the  street  between  the  rails  of  its  track  in  repair,  and  its  tracks 
crossed  those  of  defendant  at  the  point  where  the  accident  oc- 
curred.    In  view  of  the  circumstances  to  which  I  have  already 
adverted,  it  is  clear  that  this  could  not  be  maintained  as  matter  of 
law.    The  statute  imposed  upon  the  defendant  a  duty  in  r^^ird  to 
the  street,  its  performance  was  assumed,  and  there  was  at  least  an 
apparent  violation  of  it.    There  was,  I  think,  no  ^error  in  denying 
the  motion  for  a  nonsuit. 

Were  the  jury  misinformed  or  left  in  ignorance  ajs  to  the  law! 
The  defendant's  counsel  asked  the  court  to  charge  that  "  if  the 
driver's  negligence  was  the  proximate  cause  of  the  jar  which  caused 
the  iniury,  the  plaintiff  cannot  recover."  The  trial  judge  replied: 
"  I  will  not  alter  my  charge  in  that  respect.  I  did  substantially 
cover  that  ground."  The  learned  counsel  repeated  the  request, 
and  the  court  again  declined  to  alter  its  charge.  In  each  case  there 
was  an  exception.  The  testator  was  a  mason,  employed  on  the  day 
in  question  at  North  Albany.  One  Atfield  was,  with  his  wagon, 
drawing  bricks  to  the  same  place,  and  at  the  close  of  the  day  al- 
lowed the  testator  and  two  others  to  ride  with  him  to  Albany.  In 
its  charge  the  court  had  called  attention  to  these  facts ;  the  conduct 
of  Atfield,  the  defendant's  claim  thftt  Atfield  was  negligent,  and 
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said :  ''  It  not  daimed  that  between  Atfield  and  the  deceased  the 
relation  of  master  and  eenrant  or  principal  and  agent  existed ;  he 
was  invited  to  ride,  and  I  feel  bound  to  say  that  the  facts  do  not 
show  a  condition  of  things  that  would  warrant  the  jur^  in  saying 
that  the  plaintifi  cannot  recover,  even  if  they  should  find  Amela 
WEB  negligent ;  they  were  not  engaged  in  any  joint  employment ; 
and  whatever  doubts  may  have  existed  as  to  what  the  law  was, 
years  ago,  it  seems  now  to  be  settled  that,  in  a  case  of  this  char- 
acter, assuming  that  Atfield  was  a  competent  driver  and  sober  man, 
and  no  reason  which  deceased  could  discover  why  he  should  refuse 
to  ride  with  him,  I  do  not  think  that,  although  there  might  have 
been  carelessness  on  the  part  of  Atfield  in  driving,. that  would  de- 
feat a  recovery,  unless  you  should  consider  there  was  a  wilful  act 
upon  the  part  of  the  driver  and  the  death  was  caused  by  his  wrong- 
ful and  wilful  act."     The  argument  of  the  learned  counsel  for  the 
appellant  was  thorough  and  earnest,  but  in  suppoit  of  the  exception 
we  find  no  authority.     The  charge  in  this  respect  was  sufficient  and 
within  the  decisions  of  this  court,  Bubstantialiy  in  the  language  used 
by  MiLLKB,  J.,  in  Dyer  v.  Erie  Rwlway  Co.  (71  N.  T.  228),  and  i 
within  the  principle  of  that  case  and  that  of  Kobinson  v.  N.  Y.  Cj 
&  H.  K.  R.  R  Co.  (66  N.  Y.  11).    The  request  was  properly  de- 
nied.    If,  under  any  circumstances,  it  could  be  regarded  as  em- 
bnu:in^  a  rule  of  law,  they  do  not  exist  here.    The  negligence  of 
the  driver  consisted,  it  is  said,  in  passing  the  track  at  one  point 
rather  than  another.     It  may  be  that  if  he  had  chosen  some  other, 
tlie  accident  would  not  have  happened.    But  the  omission  to  do  so 
does  not  make  his  act  the  proximate  cause  of  the  jar  in  any  such  sense 
as  excludes  the  defendant's  negligence  from  being  also  a  proxi- 
mate cause.     It  must  be  conceded  that  if  he  had  driven  elsewhere 
there  would  have  been  no  jar  from  that  obstruction ;  but  also  it 
must  be  seen  that  if  the  obstruction  had  not  existed  there  would 
have  been  no  jar.     The  cases,  Cosgrove  v.  N.  Y,  C.  &  H.  B.  B. 
R  Co.  (18  Hun,  329) ;  Barringer  v.  N.  Y.  0.  &  H.  B.  B.  B.  Co. 
(18  id.  398),  lend  no  support  to  his  contention.    There  the  de- 
lendant  was  not  in  fault  and  had  omitted  no  duty.     The  accident 
occurred  because  Barringer  could  not  control  his  horse ;  and  both 
cases  are  put  upon  the  ground  that  the  defendant's  negligence  did 
not  cause  or  contribute  to  the  injury.    If  the  request  had  been 
80  qualified,  a  difierent  question  would  have  been  presented.    The 
learned  counsel  for  the  defendant  asked  the  court  to  charge  that 
|Mf  the  defect  in  the  horse  railroad  tracks  and  planking  caused  the 
iD|ary,  the  plaintiff  cannot  recover,*'  and  the  court  said :  **  Yes,  if 
it  is  a  defect  in  the  horse  railroad  that  these  parties  are  in  no  way 
responsible  for."     There  was  an  exception ;  out  it  needs  no  dis- 
cussion, for  if  a  defect  existed,  and'f or  it  the  defendant  was  respon- 
Bible,  they  would  be  liable  for  any  injury  arising  therefrom.    The 
truest  was  then  made  for  a  charge  "  that  the  defendant  is  not  re* 
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BpoD8ible  at  all  for  the  hone  railroad,"  and  the  court  said :  ^  Not  for 
the  oondition  of  its  rails,  perhaps,  bat  I  decline  to  charjTO  so ;  it 
might  be  held  responsible  for  any  defect  in  the  crossing  wludiwaB 
between  the  rails  of  the  defendant's  road.  What  I  chai^  is  that, 
no  matter  what  may  be  the  measare  of  care  or  the  responsilMlitj 
of  the  horse  railroaa,  still  tlie  defendant,  having  its  tracKB  there  at 
this  crossing,  must  keep  the  crossing  between  the  rails  in  snch  a 
way  as  not  unnecessarily  to  impair  or  render  dangerous  crossing 
over  these  tracks,  although  it  may  be  the  crossing  over  the  tra^ 
of  both  the  horse  railroaa  and  steam  railroad  at  the  same  place.'' 
To  this  the  defendant's  counsel  excepted.  There  was,  I  think,  no 
foundation  in  the  evidence  for  such  a  request  It  is  dear  that  the 
accident  occurred  at  the  crossing,  npon  land  occupied  by  the  de- 
fendant and  between  its  tracks.  The  duty  of  maintaining  it  in 
proper  condition  was  a  corporate  duty,  in  no  way  limited  or  re- 
stricted by  privilcffes  grantea  to  or  obtained  by  others. 

The  city  liad  a  duty  to  perform.     The  street  railroad  also.    An 
action  might  perhaps  lie  against  either  for  the  omission  of  duty 
leading  to  the  death  of  the  testator,  but  because  this  crossing  had 
many  guardians,  the  obligation  upon  the  defendant  was  in  no  par- 
ticular diminished.     Whatever  rights  have  been  granted  by  statute 
or  by  ordinance  to  others,  the  duty  of  the  defendant  is  paramount, 
and  it  owes  obedience  to  the  statute  by  which  it  came  into  exist- 
ence.     The  evidence  shows  no  act  done  by  the  street  railroad.   The 
planks  at  the  crossing  were  placed  and  replaced  by  the  defendant 
The  crossing  was  seen  to  by  it  after  such  manner  as  it  chose,  bnt  in 
whatever  manner  without  interference  from  the  street  railway  or 
regard  to  it.    We  find  also  in  the  statute  introduced  in  evidence 
by  the  defendant  (Laws  of  1862,  chap.  223,  §  8)  relating  to  that 
railway,  a  clause  declaring  that  such  company  shall  not  ^^crosB 
or  run  over  the  track  of  the  New  York  Central  R.  E.  Co.,  un- 
less on  terms  to  be  agreed  upon  between  the  two  companies," 
or  "  in  case  of  disagreement  between  them,"  by  the  Supreme  Conrt 
We  are  not  to  suppose  in  the  absence  of  proof  that  due  provision 
has  not  been  made  for  the  protection  of  the  defendant  from  the 
consequences  of  any  act  or  omission  on  the  part  of  the  street  rail- 
way.    But  however  that  may  be,  there  is  nothing  in  any  statute 
to  which  our  attention  has  been  called,  and  there  is  no  principle  of 
law  which  relieves  the  defendant  from  the  performance  of  a  duty 
upon  which  the  lives  of  citizens  depend  ana  which  should  be  per- 
formed exactly  and  without  abatement.     It  certainly  could  by  no 
act  of  its  own  relieve  itself  from  this  duty  and  liability  (Stons  v. 
City  of  Utica,  17  N.  T.  109),  and  it  has  not  been  modified  or  dis- 
pensed with  by  the  Legislature.     The  license  of  the  second  corpo- 
ration may  have  added  another  party  to  the  negli^nt  omission,  but 
it  did  not  release  the  defendant  from  the  duty  laid  upon  it  by  law, 
or  transfer  the  consequences  of  its  non-performance  or  negligent 
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)erf ormance  of  that  duty.  The  plaintiff  might  perhaps  have  had 
Ln  action  against  the  other  or  perhaps  against  both  jointly.  (II- 
idge  V.  Gtxxiwin,  5  C.  &  P.  190  ;  24  Eng.  C.  Law,  272 ;  Lynch  v. 
S^urdin,  1  A.  &  E.  [N.  SJ  29 ;  41  Eng.  C.  Law,  422 ;  Chapman  v. 
ST.  H.  R.  R.  Co.,  19  K  Y.  341 ;  Colegrove  v.  N.  Y.  N.  H.  K.  R. 
Co.,  20  id.  492.)  Upon  the  facts  foun(J|by  the  jury,  it  was  at  all 
events  well  bron^ht  against  the  defendant. 

The  defendants  counsel  also  asked  the  court  to  charge  that  if 
till:,  injury  arose  and  was  caused  by  the  rails  of  the  street  railroad 
company,  that  is,  if  it  was  caused  by  the  wheel  getting  between  the 
plank  and  a  loose  rail  of  the  street  raiboad,  then  defendant  is  not 
responBible. 

The  court :  "  If  it  was  caused  by  the  loose  rail  of  the  horse  rail- 
road company,  of  course  your  company  probably  would  not  be  re- 
sponsible for  liiat,  if  it  was  in  consequence  of  the  rail." 

No  defect  was  shown  to  exist  in  the  rails  of  the  street  railway 
company.    No  one  of  them  was  shown  to  be  loose.     The  difficulty 
was  witn  the  roadway  and  the  planking.     There  was  no  foundation 
ioT  the  request  made,  and  the  charge  given  in  answer  to  it  was 
favorable  to  the  defendant.    But  whatever  duty  was  imposed  upon 
the  street  railway  company  it  did  not  relieve  the  defendant  from 
liability  for  its  own  neghgence,  or  for  want  of  care  in  keeping  up 
and  maintaining  the  street  in  proper  condition.     If  the  street  rail- 
road has  erred  m  the  omission  to  perform  any  duty  in  resjject  to 
the  crossing,  the  law  eives  a  remedy,  but  the  defendant  is  not 
thereby  released  from  its  obligations  to  keep  the  crossing  safe  for 
public  travel.    For  the  omission  to  perform  those  obligations  the 
ludgment  appealed  from  has  been  rendered,  and  it  should,  I  think, 
be  affirmed. 
All  concur,  except  Bapallo,  J.,  absent. 
Judgment  affirmed 

See  Waamer  «.  Delaware,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.,  122; 
Btratton  v.  Central,  etc.,  R  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.,  116. 

Where  a  railroad  company  has  disturbed  the  highway  either  for  the  pur- 
pose of  layiag  its  track  or  making  a  crossing,  it  is  bound  to  restore  the  high- 
v&y  to  its  former  condition  and  to  construct  its  road-bed  in  such  a  manner  as 
not  to  interfere  with  a  free  and  safe  use  of  the  highway.  Eyler  v.  Commis- 
sioners, 49  Md.  257;  Northern,  etc.,  R.  R  Co.  «.  Baltimore,  46  Md.  425;  In- 
^anapolis,  etc.,  R  R  Co.  «.  State,  87  Ind.  489;  Fash  tJ.  Railroad,  1  Daly,  148; 
Wooster*.  Railroad,  60  N.  T.  208;  Little  Miami  R  R  Co.  v.  Green  Co.,  81 
OMo  St.  338;  Roberts  f>.  Chicago,  etc.,  R.  R  Co.,  86  Wis.  679. 

It  is  no  defence  that  the  work  was  approved  by  a  proper  municipal  offi- 
cer, or  done  in  conformity  to  some  particular  ordinance  or  statute.  Delzell 
t. Indianapolis,  etc.,  R.  R.  Co.,  82 Ind.  45;  Delaware,  etc.,  Co.  v.  Com'rs,  60 
Pa.  St.  867;  Eessell  v.  Butler,  68  N.  Y.  612;  Com'rs  v.  Reed,  34  Pa.  St.  276; 
^V)od«.  Lynn,  etc.,  R  R.  Co.,  infra;  State  v,  Buckley,  6  Harr.  608;  Com'rs 
^'^  Kidder,  107  Mass.  188;  People  t>.  N.  Y.,  etc.,  Co.,  64  Barb.  65;  compare 
Young  V.  Yarmouth,  9  Gray,  886 ;  Kellinger  v.  Railroad,  50  K  Y.  206. 

It  is  the  duty  of  the  company  to  construct  and  maintain  the  crossings  in  a 
perfectly  safe  maimer.    People  v.  Chicago,  etc.,  R  R.  Co.,  2  Am.  Ry.  Rep. 
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66;  Oakland  R.  R.  Co.  v.  Fielding,  48  Pa.  St.  820;  Hays  «.  Gallagber,  7^ 
Pa.  St.  136;  Farley  v.  Chicago,  etc.,  R.  R.  Co.,  42  Iowa,  234;  Wellcome  r. 
Leeds,  51  Me.  818;  Commonwealth  «.  Hartford,  etc.,  R.  R.  Co.,  14  Gray.  37V. 
Snow  t>.  Houjaatonic  R  R  Co.,  8  Allen,  441 ;  Gillett  v.  Western  R.  R  Co.,  S 
Allen,  560;  Gale  c.  N.  Y.,  etc.,  R  R  Co.,  76  N.  Y.  5»4;  Veazie  c.  Penobscoc 
R  R  Co.,  49  Me.  119;  Pennsylvania,  etc.,  R  R  Co.  «.  Graham,  63  Pa  St. 
290;  Burritt  t>.  New  Haven,  42U:;onn.  174;  Leech  t>.  North,  eta.  Ry.  Co.,  29  L 
J.  M.  C.  150;  Oliver  t>.  N.  E.  Rj.  Co.,  9  L.  R  Q.  B.  409. 

The  right  to  cross  a  highway  does  not  empower  the  company  in  any  poition 
of  the  highway  or  in  interfering  with  its  free  and  convenient  use.  Litt) 
Miami  R.  R.  Co.  «.  Greene,  81  Ohio  St.  888.  Or  to  change  its  location  or  grrOe. 
Queen  v,  Wycombe  Ry.  Co.,  2  L.  R.  Q.  B.  810;  Fenwick  v.  East  Londoj  Rj. 
Co.,  L.  R,  20  Eq.  Cas.  544 ;  Attorney-General  v.  Ely,  etc.,  Ry.  Co.,  L.  R ,  4  Ch. 
App.  194;  Pugh  v.  Golden  Valley  Ry.  Co.,  L.  R,  12  Chan.  Div.  274;  Warren 
R  K.  Co.  V.  State,  5  Dutcher,  858;  Greenwich  v,  Easton,  etc.,  R  R  Co.,  9 
C.  E.  Green,  217;  Norwich,  etc.,  R  R  Co.  v.  Killingly,  25  Conn.  409. 


Gabbett 

V. 
LOUISYILLE  AND  NaSHVILLE  R  R.  CO. 

{AdMnee  Oiue,     Tennsssee^  Deeember,  1881.) 

A  railroad  company  as  a  carrier  is  entitled  to  receive  its  fare  as  a  condition 
precedent  to  transportation  of  passeo^rs;  but  when  this  is  paid  or  of- 
fered to  be  paid,  the  duty  is  imperative  on  the  carrier,  where  no  leg^ 
objection  to  the  passenger  exists.  An  offer  to  pay  the  fare  of  a  psaseo- 
ger  by  a  third  party  wMle  the  conductor  is  on  his  way  oat  with  the 
passenger  and  before  actual  ejection,  must  be  accepted  by  the  conductor, 
and  ejection  after  such  offer  is  unlawful  where  there  is  no  captious,  or 
factious,  or  vexatious  refusal  to  pay,  but  only  an  inability  growing  out 
of  a  mistake.  Punitive  damages  may  be  given  by  a  jury  when  the  ele- 
ments exist  in  the  case  which  would  authorize  such  damages  sgsisst 
natural  persons. 


Fbeeman,  J. — This  action  is  brought  to  recover  dama^  ioT 
being  wrongfully,  wantonly  and  maliciously  ejected  from  aefend- 
ant'e  cars,  whereby  the  party  was  greatly  injured,  etc.,  as  appears 
by  the  first  count  of  the  declaration.  We  need  not  consider  any 
question  arising  on  the  second  count  averring  the  tender  of  a  tax 
receipt  in  payment  of  the  fare,  as  the  circuit  judge  ruled  in  favor 
of  the  defendant  on  that  count,  holding  the  tender  not  good,  and 
the  verdict  of  the  jury  is  evidently  based  on  the  first  count 
alone. 

A  preliminary  question  is  presented  as  to  exceptions  taken  to 
reading  the  deposition  of  Sandy  Barnes  which  was  offered  by  the 
plaintm  as  testimony  in  the  case.  The  first  exception  is  because 
m  the  caption  of  the  deposition  it  appears  that  it  was  taken  in « 
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case  pending  in  "  The  Law  Court  of  Davidson  County,  Tennes- 
Bee,"  when  in  fact  the  title  of  the  court  is  the  "  Law  Court  of 
Nashville." 

We  need  only  say  this  objection  is  one  "  that  sticks  in  the  bark." 
The  Xiaw  Court  of  ITashville  is  a  law  court,  and  the  only  one  in  the 
county  of  Davidson.     There  is  nothing  in  this,  nor  is  there  any- 
thing in  the  other  objection  that  it  does  not  appear  from  the  cap- 
tion or  deposition  itself,  whether  the  plaintiff  or  defendant  or 
counsel  were  present.     In  other  words,  nothing  is  said  on  this 
subject-     We  do  not  think  this  in  any  way  affects  the  deposition. 
Being  taken  on  interrogatories  filed,  the  inference  is  that  they 
were  filed  to  obviate  the  necessity  of  counsel  being  present,  nor  do 
we  see  that  it  would  have  affected  the  competency  of  the  deposi- 
tion if  these  partioiQ^  had  been  merely  present,  it  being  otherwise 
regular.    The  cap^n  and  certificate  substantially  conform  to  the 
requirements  of  the  statute,  and  that  is  what  is  required  by  section 
3848  of  the  code. 

The  real  questions  in  the  case,  however,  arise  on  the  charge  of 
his  Honor,  tne  Circuit  Jud^e,  on  two  propositions.  First,  as  to  the 
offer  to  pay  the  fare  by  a  third  party  when  demanded  by  the  con- 
ductor, for  which  the  plaintiff  was  put  off  the  train ;  and  second,  on 
the  subject  of  vindictive  or  punitive  damages. 

A  bnef  summary  of  the  ^ts  will  be  sufficient  to  present  these 
questions.     About  1st  of  August,  1881,  plaintiff  got  on  the  train 
in  Edgefield,  near  the  city  of  Nashville,  to  go  to  Gallatin  in  an 
adjoining  county.     He  had  no  money,  but  had  a  certificate  of  pay- 
ment of  a  tax  to  the  Davidson  County  tax  collector  of  a  tax 
levied  for  the  benefit  of  the  defendant  rauroad  company.     This  tax 
certificate  was  for  some  cents  more  than  the  fare.     The  testimony 
is  uncontradicted  and  no  suspicion  thrown  over  its  truthfulness, 
that  the  plaintiff  in  good  f aitn  believed  this  certificate  would  be 
received  in  payment  of  his  fare.     He  had  travelled  over  the  Edge- 
field and  Kentucky  Boad,  and  paid  his  fare  with  like  certificates. 
He  swears  positively  that  he  did  not  get  on  the  cars  with  the  pur- 
pose of  making  a  case  to  test  the  question  of  the  liability  of  the 
road  to  take  such  certificates,  and  his  statements  are  corroborated 
by  the  fact  that  he  was  poor,  had  probably  but  this  one  certificate 
on  road,  and  was  not  likely  to  have  been  a  man  to  have  engaged  in 
finch  litigation.     There  was  no  ticket  oflSce  where  he  got  on  the 
train  that  he  might  have  tested  whether  his  certificate  would  be 
received  before  goine  on  the  train,  but  it  was  the  customary  point 
for  passengers  from  Edgefield  to  get  on  trains. 

After  going  over  two  miles  the  conductor  came  into  the  car 
where  he  was  collecting  fare  of  passengers  and  taking  up  tickets. 

When  he  reached  the  plaintin,  he  tendered  him  the  tax  certifi- 
cate, which  the  conductor  refused,  saying  to  him  he  must  pay  $1 
(the  fare),  or  he  would  put  him  off  the  train. 
8  A.  ^k  £.  R  Cas.— 27 
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He  told  him  he  had  no  money  and  that  he  was  sick,  and  urged 
hiTTi  to  take  him  to  the  next  station,  a  few  miles  on,  when  he  ooold 
get  the  money  from  friends  and  pay  him.  The  conductor  then 
took  hold  of  him  either  by  the  coat-coUar  or  arm,  walking  rapidly 
with  him  along  the  car  to  the  door.  After  ringing  the  bell  to  stop 
the  train,  as  he  opened  the  door  a  passenger,  as  he  says,  ^  from 
motives  of  humanity,"  said  to  the  conductor,  ^'  Let  him  go  baek;  I 
will  pay  his  fare." 

The  weight  of  the  proof  is,  that  the  conductor  replied,  "It  is  too 
late,"  and  parsed  on  to  the  platform,  leading  or  havmg  plaintiff  in 
front  of  him.  As  plaintiff  ^t  on  the  steps  the  train  lerked  and 
he  fell  off  on  some  loose  nx^  slightly  hurting  hishanos,  and  giv- 
ing him  something  of  a  shock,  though  doing  him  no  serious  in- 
j^ry.  ^ 

The  plaintiff  was  upwards  ef  60  years  old  aiv  very  feeble,  while 
the  conductor  was  a  large,  stout,  robust  man«  We  mayassnme 
the  fact  to  be  that  the  conductor  heard  the  proposition  of  Williams 
to  pay  the  fare,  not  only  from  the  fact  that  witnesses  say  it  was 
spoken  loud  enough  to  be  heard  over  the  car,  and  was  so  heard  by 
several  farther  from  the  speaker  than  he  was.  It  was  addressed  to 
him,  and  therefore  more  likely  to  be  heard  by  him.  But  what 
makes  this  a  conclusive  assumption  is  that  he  was  present  in  court, 
summoned  as  a  witness,  and  was  not  examined  by  defendant  to 
contradict  any  statement  of  the  facts  as  given  by  plaintiff  of  his 
witnesses. 

From  this  proof  we  gather  that  the  jury  were  warranted  in 
finding  that  the  plaintiff  was  rudely  seized,  though  not  roughly 
enough  to  injure  nim,  and  expelled  from  the  cars  by  such  force  as 
we  have  indicated,  when  he  had  not  in  the  slightest  degree  refused 
to  ^t  off,  nor  made  any  resistance  to  the  act  of  the  conductor,  and 
in  fact  was  totally  unable  to  have  done  so.  The  weather  was  ex- 
ceedingly warm,  and  he  must  in  his  enfeebled  condition  have  felt 
it  keenly  in  walking  back,  as  he  was  compelled  to  do,  to  iiis 
home. 

On  these  facts  we  assume  the  party  was  properly  on  the  can,  so 
far  as  his  motives  and  ^ood  faith  were  concerned.  Having  been 
under  a  wrong  impression  as  to  the  use  of  the  certificate  in  paying 
his  fare,  he  was  bound  to  pay  his  fare,  or  at  any  rate,  unless  this 
payment  was  made  to  the  conductor,  he  might  properly  have  been 
put  off  the  train,  and  no  liability  would  be  incurred  by  so  doing, 
provided  it  was  done  in  sl  proper  manner,  and  with  no  unnecessary 
rudeness,  insult  or  injury.  In  other  words,  if  the  plaintiff  got  on 
the  cars  in  good  faith,  in  ignorance  of  the  fact  that  his  tax  certifi- 
cate would  not  pay  his  fare,  with  no  intention  to  impose  upon  the 
carrier,  he  cannot  he  treated  merely  as  a  trespasser  in  thus  getting 
on  the  car.  Hutchison  on  Carriers,  459.  But  on  failure  or  re- 
iiisal,  after  request  with  reasonable  opportunity  allowed  to  comply? 
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to  pay  Mb  fare,  he  might  be  ejected,  or  put  oft  the  can  by  the 
conductor. 

The  fact  of  a  party  getting  on  a  paeaenger  car  for  the  porpoees 
of  travel  of  itself  creates  by  operation  of  law  a  contract,  or  the  law 
defines  the  terms  of  the  contract,  the  obligations  of  which  bind 
both  parties.     On  the  part  of  the  carrier,  among  other  things,  the 
party  is  entitled  to  be  carried  with  the  care  required  by  law  at  the 
established  rates,  and  with.no  unnecessary  delay.     On  the  part  of 
the  passenger  he  is  bound  as  the  first  duty  to  pay  or  offer,  or  be 
willmg  to  pay,  his  fare  according  to  such  reasonable  regulations  as 
may  be  established  by  the  company.    Payment  when  cfemanded  is 
his  duty.     The  receipt  of  the  compensation  is  the  right  of  the  car- 
rier, and  this  is  a  condition  precedent  without  the  performance  of 
which  he  is  not  bound  to  perform  the  sendee.    Bailroads,  being 
public  carriers,  are  bound  to  carry  all  who  ap^ly,  against  whom 
there  is  no  leg^  objection.     Hutcnison  on  Carriers,  s.  538.     This 
duty  is  imposed  by  law,  upon  payment  or  offer  to  pay  the  fare  re- 
quired or  projjerly  due  for  the  service. 

And  it  18  said,  and  we  think  correctly,  that  if  a  party  in  good 
faith  get  on  a  car,  in  disregard  or  ignorance  of  a  regulation  requir- 
ing a  ticket  before  getting  on,  if  ready  and  willing  to  pay  the  price 
of  nis  carriage  when  demanded,  could  not  be  ejected  irom  the  car 
because  of  non-compliance  with  such  regulation,  but  may  demand 
to  be  carried  to  his  destination  upon  an  offer  to  pay,  according  to 
the  carrier's  rates.  Hutchison  on  Carriers,  s.  570.  The  principle 
is,  the  carrier  is  bound  to  carry,  but  is  entitled  to  his  pay.  When 
this  is  offered,  the  law  imposes  the  duty. 

This  being  conceded,  it  seems  to  follow  that  his  Honor  was  cor- 
rect when  he  told  the  jury  substantially,  that  if  another  person  of- 
fered to  pay  the  fare  before  ejection  n*om  the  car  the  carrier  was 
hound  to  receiye  it  and  transport  the  passenger.     It  is  unimpor- 
tant to  the  carrier  from  whom  the  money  comes.     If  the  proper 
amount,  he  gets  what  he  is  entitled  to  and  must  perform  the  duty 
imposed.    To  require  that  the  passenger  shall  pay  his  own  money 
would  be  absurd.     If  another  party  offers  to  pay  for  him,  it  is  pre- 
cisely the  same  as  if  the  party,  finding  himself  without  money  to 
I»7i  had  borrowed  the  amount  from  one  near  him,  and  tendered  it. 
The  conductor  would  haye  the  same  right  to  refuse  to  accept 
money  thus  borrowed  as  to  refuse  the  offer  made  in  this  case. 
There  can  be  no  difference  in  principle  in  the  cases. 

To  test  this  further,  howeyer,  suppose  a  carrier  should  make  a 
regulation  that  none  but  money  from  the  pocket  of  the  passenger 
™aelf  should  be  received  by  conductors  on  passenger  trains,  and 
rf  money  should  be  offered  by  a  friend  to  pay  a  party's  fare  it 
should  be  rejected,  no  one  could  hesitate  to  say  such  a  regulation 
Would  be  void,  as  unreasonable,  and  beyond  the  power  of  the  com- 
pany to  make. 
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If  snch  a  mle  conld  not  be  properly  made,  the  act  of  a  condiie- 
tor  in  such  a  case  without  a  re^olation  to  that  eSect  cannot  be  jus- 
tified. For  these  reafions  we  think  his  Honor  did  not  err  oji  tliig 
question  in  his  instruction  to  the  jury,  and  they  were  well  warranted 
in  finding  the  party  wrongfully  ejected  if  they  found  such  an  of- 
fer was  made,  and  was  heard  by  tlie  conductor  as  he  passed  to  the 
door  for  the  {)urpose  of  ejecting  the  plaintiff.  Public  policy,  the 
interest  and  rights  of  the  public,  as  well  as  the  known  oonditioos 
surrounding  the  business  of  carrying  passen^rs  by  railroads  in  this 
country,  demand  that  no  narrow  or  technic^  rules  should  be  pre- 
scribed to  enable  them  to  exercise  anyarbitrary  authority  whatever 
in  the  performance  of  their  duties  growing  out  of  their  relation  to 
the  public  On  the  other  hand,  every  principle  of  fairness  and  of 
right  demands  that  the  carrier  should  be  sustained  in  enforcing' 
such  reasonable  regulations  as  may  by  experience  be  found  necee- 
sarj  and  proper  in  the  conduct  and  management  of  the  vast  ma- 
chinery to  be  administered  in  cariying  on  this  complicated  and 
responsible  business. 

It  is  urged,  however,  and  cases  are  cited  tending  to  support  the 
position,  that  immediately  on  failure  to  comply  wifli  the  aemandof 
the  conductor  the  contract  was  broken  or  was  forfeited,  and  the 
ri^ht  of  the  carrier  was  complete  to  eject  the  passenger,  regardless 
oi  a  subsequent  ofEer  before  actual  ejection  to  pay  either  by  him- 
self or  another  for  him. 

To  this  proposition  we  cannot  assent  at  any  rate  in  a  case  like 
the  present.  There  was  no  captious  objection  or  refusal  to  pay  or 
comply  with  a  reasonable  reguktion  of  me  carrier  such,  as  the  cases 
of  refusal  to  give  up  tickets  on  receiving  a  check,  or  to  exhibit 
ticket  or  the  like  as  in  the  cases  referred  to ;  on  the  contrary  it  was 
only  an  inability  to  meet  the  demand  for  the  fare,  arising  out  of 
innocent  mistake  or  ignorance. 

The  rule  contended  for  stands  on  too  narrow  a  technical  logic  to 
meet  the  demands  of  right  in  such  cases ;  a  rule  embodving  a  reas- 
onable and  liberal  spirit,  the  one  dictated  by  fairness  and  the  nature 
of  the  duties  respectively  imposed  on  the  parties,  should  be  laid 
down.  The  rule  we  have  given  we  think  embodies  the  true  spint 
of  the  whole  contract,  and  the  rights  of  the  parties  on  the  sub- 
ject. ' 

The  passenger  is  entitled  to  trans^rtation,  ther  carrier  to  fare. 
"Wlien  this  is  paid  or  offered  the  law  imposes  the  duty,  and  if  of- 
fered by  or  for  a  passenger  before  his  ejection  from  the  car  then 
his  right  is  fixed,  and  the  duty  of  the  carrier  arises. 

Ejection  from  the  car  is  not  in  the  nature  of  a  forfeiture  or  pen- 
alty to  be  enforced  by  the  conductor.  It  is  simply  the  exercise  of 
a  legal  right,  that  right  to  be  exercised  with  due  regard  to  the 
rights  of  others. 

The  case  of  a  party  taking  passage  on  cars  like  the  one  before  u& 
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maj  well  be  likened  to  that  of  a  party  who  ie  in  another  man's 
houBe,  not  having  been  gnilty  of  a  trespass  in  entering.  In  such 
<»se  the  long  settled  role  is  that  he  must  be  told  to  leave  before  he 
ean  be  f orciblj  put  out,  and  such  a  decree  of  force  then  only  shall 
be  used  ajs  is  necessary  to  accomplish  tne  object.  Wait's  Act.  and 
Def.,  vol.  1,  page  121.  Citing  Weaver  v.  Bush,  8  Tenn.  R.  78 ; 
4  Denio,  448.     And  if  wanton  injury  be  inflicted,  even  on  a  tres- 

?is8er,  he  may  maintain  an  action  therefor.  Deane  v,  Clayton,  7 
aint.  489.  And  these  rules  apply  to  a  railroad  company,  and  a 
party  may  lawfully  resist  being  put  off  the  train  with  unnecessary 
rudeness  or  violence.    Wait,  121. 

An  extreme  case  it  may  be  will  put  this  in  a  light  that  will  per- 
haps make  it  clearer.    An  old  feeble  woman  gets  on  the  car  think- 
ing she  has  the  means  of  paying  her  fare,  but  finds  herself  mis- 
taken.    The  law  authorizes,  and  regulations  of  the  company,  that 
she  shall  be  put  off.     But  a  gentleman  sees  her  case,  and  after  she 
has  been  started  out  of  the  car  proposes  to  pay,  out  of  motives  of 
humanity,  could  any  one  say  that  a  carrier  with  the  obligations  of 
his  position  should  not  promptly  receive  his  compensation  and  re- 
turn her  to  her  seat  ?    The  common  sense  of  all  would  at  once 
answer  in  the  affirmative,  and  the  moral  sense  of  every  man  be 
shocked  at  the  assertion  of  a  contrary  rule. 

We  do  not  decide  on  a  case  where  there  is  a  refusal  to  -  pay  cap- 
tiously, vexatiously ;  we  have  no  such  case  before  us.  But  as  ap- 
plicable to  the  facts  of  this  case,  we  have  no  question,  his  Honors 
charge  was  correct,  and  approve  the  principle  announced. 

The  next  question  is,  that  his  Honor  allowed  the  jury,  if  they 
thought  proper,  to  give  punitive  damages  or  smart  money  in  this 
case. 

We  held  upon  full  consideration  in  the  case  of  Haley  v.  Mobile 
and  Ohio  Ry.  Co.,  7  Baxt.  243,  that  a  railroad  company  was 
liable  for  vindictive  damages  in  all  cases  where  the  element  re- 
quired to  rive  such  damages  were  found,  as  in  the  case  of  natural 
persons.  In  that  opinion  by  C.  J.  Deaderick,  w^  approved  the 
principles  of  the  case  of  Goddard  v.  Grand  Trunk  Ey.  Co.,  Maine 
R,  cited  from  American  R,  vol.  2, 39,  in  this  language :  "  That  there 
ia  no  class  of  cases  where  the  doctrine  of  exemplary  damages  can 
be  more  benefidaUy  applied  than  in  the  case  of  railroad  corpora- 
tions in  their  capacity  of  common  carriers  of  passengers." 

We  see  no  reason  to  go  over  the  cases  in  other  States  to  find 
support  for  this  view,  it  is  sound  in  our  judgment  and  needs  no 
further  discussion. 

It  is  proper  to  say  that  the  case  of  Staines  v.  !N'ashville  and 
Chattanooga  K.  B.,  9  Hink.  53,  did  not  intend  to  announce  any 
contrary  general  doctrine,  and  does  not,  when  considered  in  con- 
nection with  its  facts.  So  far  from  limiting  the  liability  of  a  rail- 
road  company  for  the  acts  of  its  servants,  wnen  any  injury  is  done 
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in  the  performance  of  the  dnties  of  their  position,  it  was  ext^ided 
in  that  case  to  the  act  of  the  servant  in  wantonly  and  for  miechicv- 
ons  pnrpoBCB  naing  the  engine  of  the  company  to  alarm  the  horses 
in  a  waffon  (a  proposition  the  writer  of  this  opinion  thinks  a  very 
doubtful  one).  In  a  case  like  that,  however,  it  was  said,  the  com« 
pany  should  not  be  held  liable  for  vindictive  damages,  because, 
says  the  judge,  ^^  The  act  complained  of  was  manifestly  done  with* 
out  the  defendant's  knowledge  or  consent,  and  was  the  wilfnl  and 
unauthorized  act  of  the  servant  alone." 

Whether  this  be  correct  or  not  in  reference  to  the  facts  of  that 
case,  we  need  not  now  determine,  but  it  has  no  application  what- 
ever to  the  case  before  us,  where  the  act  done  was  in  the  strict 
line  of  the  duty  of  the  conductor,  but  done  under  a  state  of  facts 
not  justifying  the  act  done,  and  in  a  wrongful  and  perhaps  careless 
manner  to  the  injury  of  plaintifE. 

We  need  not  aiscuss  the  question  of  general  liabilitv  of  corpora* 
tions  for  the  acts  of  their  agents  for  wrongs  done  in  tne  perform- 
ance of  their  functions,  as  said  by  this  couii;  in  the  case  of  Nash- 
ville and  Chattanooca  R  R.  Co.  v.  Elliott,  1  Cold.  619.  In  general 
the  only  mode  in  which  a  corporation  aggregate  can  act  is  l£rough 
the  intervention  of  their  agents. 

This,  however,  is  all  familiar  law  that  at  this  day  needs  no  sup* 
port  from  authority. 

As  to  the  amount  of  damages  in  this  case,  we  need  onl^  say  it 
is  a  matter  largely  left  by  the  law  to  the  discretion  of  the  jury,  and 
we  see  nothing  in  the  sum  allowed  in  thi$  case,  $2,000,  which 
would  authorize  or  require  a  reversal  on  this  accoimt. 

We  see  nothing  in  the  affidavits  of  newly  discovered  testimony 
worthy  of  notice.  They  are  but  little  if  any  more  than  the  state- 
ment of  a  party  that  he  did  not  see  some  things  testified  to  by 
plaintifiPs  witnesses. 

But  in  addition  we  see  from  the  record  that  the  conductor  him- 
self was  present  in  court  as  a  witness  for  defendant,  who  knew  all 
the  facts  and  is  shown  to  have  been  a  truthful  man.  And  yet 
defendant  failed  to  introduce  him  to  contradict  the  facts  de- 
posed to. 

There  was  ample  means  at  hand  to  have  had  the  best  testimony 
that  could  be  had  on  these  questions,  which  defendant  neglected  or 
refused  to  introduce. 

Upon  the  question  of  a  new  trial,  his  Honor  stated  he  thought 
the  aamages  too  much  and  required  a  remittiter ;  but  because  the 
defendant  refused  to  abide  by  jiis  judgment  and  would  not  agree 
not  to  appeal  to  this  court  he  allowed  the  judgment  to  stand. 

This  was  reprehensible,  but  we  see  from  the  record  this  was 
based,  not  on  the  evidence,  but  on  the  affidavits  presented  on  the 
motion. 

We  do  not  think  these  were  sufficient,  and  have  so  ruled.    And 
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therefore  as  liis  view  was  not  on  the  testimony  before  the  jniy  we 
see  no  error  in  it. 

liet  the  judgment  be  afBrmed. 

Bee  O'Biien  v.  N.  Y.,  etc.,  R.  R.  Co.,  1  Am.  and  Bng.  R.  R.  Cas.  26%. 


Louis  £.  Tbsat, 

V. 

Boston  and  Lowell  B.  B.  Go. 

(Adeanee  Cfam.    MasaaehtueUBj  /Sept,  6tA,  1881.) 

Adaon  to  re(x>yeT  damages  for  peraonal  injuries  sustained  by  the  plaintiff  by 
bein^  thrown  from  a  car  on  defendant's  railroad  by  their  negligent  and 
improper  management.     At  the  trial  the  plaintiff's  counsel,  in  opening 
the  case,  said  uxBt  he  expected  to  prove  the  following  facts:  The  plain- 
tiff purchased  a  ticket  at  Boston  for  Lexington.     He  took  his  seat 
seasonably  in  the  car,  and  on  beine  called  upon  gave  up  his  ticket  to  the 
conductor,  reouesting  that  he  womd  stopat  Monroe  station,  which  is  a 
flag  station  a  little  east  of  Lexington.    The  conductor  took  the  ^cket, 
saying,   **  I  can't  punch  it,  but  PU  stop  the  train  at  that  station."    There 
was  a  great  crowa  of  passengers,  and  the  train  was  long  and  heavy,  and 
did  not  start  until  long  after  the  advertised  time.     On  approachinff 
Monroe  station  the  plaintiff  left  his  seat  and  tried  to  make  his  way  towara 
the  door,  in  order  to  leave  the  train  at  that  station.    The  train  did  not 
come  to  a  full  stop  on  reaching  the  station,  but  the  plaintiff,  in  making 
hia  way  through  the  crowd,  reached  the  platform,  and  in  the  surging 
of  the  crowd  fell,  or  was  pushed  out,  at  the  platform,  and  down  the  steps 
of  the  car,  and  after  holding  on  with  his  hand  for  a  short  distance, 
finally  fell  to  the  ground  and  was  injured.    The  court  ruled,  at  the 
defendant's  request,  ^at  if  the  facts  stated  in  the  opening  were  true, 
they  did  not  make  out  a  case,  and  would  not  enable  the  plsintiff  to 
maintain  his  action.    JSUi,  that  this  ruling  was  erroneous,  for  the  reason 
that  on  both  the  questions,  whether  the  plaintiff  was  in  the  exercise  of 
due  care,  and  wheiner  the  defendants  improperly  and  negligently  man- 
aged their  train  so  that  the  injury  occurred  thereby,  there  was  evidence 
which  should  have  been  submitted  to  the  jury. 

Devenb,  J. — On  both  the  material  questions  involved,  there  was 
evidence  which  should  have  been  submitted  to  the  jur^. 

The  plaintiff  did  not  appear  to  have  been  in  the  position  of  one 
who  at  nis  own  risk  voluntarily  assumes  an  exposed  position  not 
intended  for  passengers.  Gahagan  v.  Boston  and  Lowell  K.  K., 
1  Allen,  189 ;  Todd  v.  Old  Colonv  B.  R,  8  Allen,  18,  and  7 
Allen,  207 ;  Hickey  v.  Boston  and  Ix)well  K.  R,  14  Allen,  429. 
He  had  been  promised  that  the  train  should  stop  at  Monroe  station, 
snd  was  justined  in  making  proper  preparations  to  leave  the  car 
there.  It  was  a  flag  station  where  tne  stop  would  ordinarily  be 
very  short,  and  the  difficulty  of  extricating  nimself  from  a  crowd 
V>  great  as  to  have  overflowed  the  seats,  passageways  and  platforms 
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and  even  invaded  the  roof,  was  evidently  considerable.  He  did 
not  fail  in  due  care,  if  lus  conduct  was  that  of  a  reasonably  pnideot 
man,  and  whether  it  was  so  under  all  the  circumstances  in  whkh 
he  was  placed  was  a  question  of  fact.  It  could  not  be  hdd  as 
matter  of  law  that  he  was  careless,  because,  as  the  train  approached 
Monroe,  he  rose  from  his  seat,  endeavored  to  make  his  wav  to  the 
door,  in  order  to  leave  the  car,  and,  having  reached  the  platform, 
there  fell  or  was  pushed  out  by  the  surging  crowd  wnich  had 
occupied  it.  Baraen  v,  Boston,  Clinton  and  Fitchburg  B.  R, 
121  Mass.  426  ;  Maguire  v.  Middlesex  R  R.,  115  Mass.  239. 

Upon  the  inquiry  whether  the  defendant  had  n^li^ntly  and 
improperly  managed  its  train,  by  reason  whereof  the  mjurv  to  the 
plaintiff  had  occurred,  there  was  also  evidence  of  such  a  character 
that  the  court  could  not  rule  conclusively  in  its  favor.  Having 
agreed  to  stop  at  Monroe,  the  defendant  failed  to  bring  its  tnun  to 
a  full  stop  there.  Whether  it  failed  to  do  so  by  reason  of  any  dis- 
turbance from  the  crowd  which  had  overloaded  its  cars,  or  whether 
it  so  checked  the  speed  of  the  train  that  it  deemed  that  passensera 
could  safely  leave  the  train  and  intended  they  should  ao  so,  aoes 
not  clearly  appear.  But  the  failure  to  stop  the  cars  fully  may 
have  been  an  act  of  negligence  which  occasioned  the  injury  to  the 
plaintiff,  who,  as  he  fell  or  was  pushed,  clunjg  for  a  short  distance 
to  the  car,  until  he  could  sustain  himself  no  &nger. 

If  the  injury  to  the  plaintiff  was  occasioned  by  the  suiging  of  a 
crowd  which  could  not  be  controlled,  or  by  the  fact  that  such  a 
crowd  interfered  with  and  prevented  the  proper  management  of 
the  train,  it  was  also  a  subject  of  consideration  whether  appropriate 

Srecautions  had  been  taken  by  the  defendant  to  guard  against  a 
ay  of  excitement,  when  confusion  might  be  reasonably  anticipated 
irom  the  presence  of  j^reat  numbers  of  people,  and  to  prevent  them 
from  occupying  positions  which  might  be  attended  with  danger  to 
others  as  well  as  to  themselves,  or  i^ich  might  disturb  the  proper 
working  of  the  trains. 
Kew  trial  ordered. 


Fredssiok  a.  Potts 

V. 

New  Tobk  and  New  Enoland  K.  K.  Co. 

(Adwxnee  Oa$e,     MoMtach/uMtU,  October  17,  1881.) 

A  carrier  of  eoods  consigned  to  one  person  under  one  contract  has  a  lien  upon 
the  whole  for  the  freight  and  charffea  on  every  part,  and  a  deliTerr  of 
part  of  the  goods  to  the  consignee  does  not  discharge  or  waive  that  lien 
upon  the  rest  without  proof  of  an  intention  to  do  so. 

When  the  consignor  delivers  g^ods  to  one  carrier  to  be  carried  over  his  route, 
and  thence  over  the  route  of  another  carrier,  he  makes  the  first  carrier 
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luB  forwarding  agent,  and  the  second  carrier  has  a  lien,  not  only  for  the 
freiffht  over  hia  own  part  of  the  route,  but  alao  for  any  freight  on  the 
goods  paid  by  him  to  the  first  carrier. 
The  carrier's  lien  is  as  good  against  the  consignor  as  against  the  consiffnee, 
and  therefore  where  the  consignor  endeavored  to  exercise  his  ri^t  of 
stoppa^  in  transitu  after  a  part  delivery  of  the  g^ods,  it  was  held  that 
he  was  entitled  to  receive  the  Roods  not  delivered,  only  upon  payment 
of  the  freight  upon  all  the  goods,  including  that  paid  by  the  defendant 
Tailxoad  to  a  water  carrier,  to  whom  the  plaintiff  first  delivered  the  goods 
and  from  whom  the  defendant  immediately  received  them. 

Gbay,  C  J. — A  carrier  of  goods  consigned  to  one  person,  un- 
der one  contract,  has  a  lien  npon  the  whole  for  the  lawful  freight 
and  charges  on  every  part,  and  a  delivery  of  part  of  the  goods  to 
the  consignee  does  not  discharge  or  waive  that  lien  upon  the  rest 
without  proof  of  an  intention  so  to  do.     Sodergreen  v.  Flight,  cited 
in  6  East,  622 ;  Abbott  on  Shipping(7th  ed.),  377;   Lane  v.  Old 
Colony  R.  R,,  14  Gray,  143;   New  Haven  and  Northampton  Co. 
V.  Campbell,  128  Mass.  104.     And  when  the  consignor  delivers 
goods  to  one  carrier  to  be  carried  over  his  route,  and  thence  over 
uie  route  of  another  carrier,  he  makes  the  first  carrier  his  forward- 
ing aeent,  and  the  second  carrier  has  a  lien  not  only  for  the  freight 
over  nis  own  part  of  the  route,  but  also  for  anv  freight  on  the  goods 
paid  by  hrm  to  the  first  carrier.     Briggs  v.  Boston  and  Lowell  R. 
k,  6  Allen,  246,  250. 

The  right  of  stoppage  in  transitu  is  an  equitable  extension,  recog- 
nized by  the  courts  of  common  law,  of  the  seller's  lien  for  the  price 
of  goods  of  which  the  buyer  has  acouired  the  property,  but  not  the 
possession.  Bloxam  v.  Sanders,  6B.  &  C.  941,  948  and  949,  and 
1 B.  &  R  396,  405,  406  ;  Eowley  v.  Bigelow,  12  Pick.  307,  313. 
This  right  is  indeed  paramount  to  any  lien  created  by  usage  or  by 
ap;reement  between  the  carrier  and  the  consignee  for  a  general 
balance  of  account.  Oppenheim  v.  Bussell,  3  IB.  &  P.  42 ;  Jack- 
son V.  Nicholl,  5  Bing.  K  C.  508,  518,  and  7  Scott,  577,  591.  See 
also,  Butler  v.  Woolcott,  2  N.  R.  64;  Sears  v.  Wills,  4  Allen,  212, 
216. 

But  the  conmion  law  lien  of  a  carrier  upon  a  particular  con- 
Bignment  of  goods,  arises  from  the  act  of  the  consignor  himself, 
in  delivering  the  goods  to  be  carried,  and  no  authority  has  been 
cited  and  no  reason  offered  to  support  the  position  that  this  lien 
of  the  carrier  upon  the  whole  of  the  same  consignment  is  not  as 
valid  against  the  consignor  as  against  the  consignee. 
Judgment  for  the  defendant. 

A  carrier  has  a  lien  upon  a  part  of  goods  still  remaining  in  his  possession 
'or  the  freight  charges  upon  the  entire  consi^ment.  Lane  e.  Old  Colony 
K  R  Co.,  14  Gray,  148;  Fuller  «.  Bradley,  25  Pa.  St.  120;  Bemall  v.  Pirn, 
I  Gal.  17;    Boggs  v.  Martin,  18  B.  Mon.  289. 

If  the  goods  are  delivered  unconditionally,  the  lien  for  freight  is  waived 
l>7the  carrier.     Sears  «.  Willis,  4  Allen,  212;  Baily  e.  Quinn,  22  Yt  474; 
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Bigelow  f>.  Heaton,  4  Oenio,  406;  Bags  of  LioBeed,  1  Black,  108;  Foith  t. 
Biinpsoxi,  18  Q.  B.  680. 

But  an  agreement,  either  diatinct  or  implied  by  naage,  that  the  caider 
•till  resenred  his  claim  upon  the  goods  for  freight,  will  sustain  his  lien.  The 
Eddy,  5  Wall.  481 ;  Bags  of  Linseed,  1  Black,  108. 

Where  soods  pass  through  the  hands  of  connecting  carriera,  the  last  csr- 
rier  has  a  Tien  for  his  charges,  and  also  for  amount  of  freight  charsea  adTanoed 
by  him.  Wells  e.  Thomas,  27  Mo.  17;  Lee  e.  Salter,  Lalor's  Supp.  to  Hill 
AOenio,  168;  Ck>oper«.  Kane,  10  Wend.  886;  Galena,  etc,  R  K.  Go.  v. 
Rae,  18  HI.  488;  Briggs  «.  Boston,  etc.,  R  R  Co.,  6  Allen,  246;  Davsoa 
e.  Kittle,  4  Hill,  107;  White  v.  Vann,  6  Humph.  70;  Steamboat  v.  Ersft, 
25  Mo.  76;  Travis  v.  Thompson,  87  Barb.  286. 

The  lien  for  freight  cannot  be  extended  beyond  charges  which  are  strictly 
connected  with  the  transportation.  Steamboat «.  Kraft,  25  Mo.  76;  Lam- 
bert 9.  Robinson. 

The  carrier  cannot  include  in  his  lien,  charges  for  the  keep  of  the  goods, 
unless  he  makes  tender  to  the  consignee.  Somes  v.  Shipping  Co.,  8  H.  L. 
888;  Lambert  v.  Robinson,  1  Bsp.  110;  Steamboat  «.  Kraft,  25  Mia.  76. 
See  Great  Western  Ry.  Co.  e.  Crouch,  8  H.  &  K.  188. 

If  the  owner  or  consignee  fails  or  refuses  to  receive  the  goods,  the  csnier 
can  store  them,  and  the  warehouse  charges  become  a  lien  upon  the  goods. 
The  Eddy,  5  Wall.  481 ;  Brittan  e.  How.  527 ;  Alden  «.  Carver^  18  lows, 
258 ;  Western  Trans.  Co.  «.  Barber,  56  N.  T.  544. 

The  consignee  is  entitled  to  inspect  the  ffoods  before  he  is  bound  to  psj 
the  freight  charges.    Lanata  v.  Gnnnell,  18  La.  Ann.  24. 

If  the  consignee  obtains  the  deliyery  of  goods  by  fraudulent  reprosentatioiif 
the  carrier  does  not  lose  his  lien  for  the  freight.  Bigelow  «.  Heaton,  6  Hill, 
48;  Hays  v.  Riddle,  1  Sandf.  248;  Ash  e.  Putnam,  1  Hill,  802;  161  Tods 
of  Coal,  4  Blatch.  868;  Wallace  «.  Woodgate,  Ryan  &  M.  108;  Bristol  r. 
Wilsmore,  1  B.  &  C.  514. 

The  lien  for  freight  cannot  be  enforced  by  a  sale  of  the  goods.  The  car- 
rier must  institute  the  necessary  proceeding  for  the  amount  of  the  fireigbt 
charges,  and  procure  a  decree  of  sale.  Bnggs  «.  Boston,  etc,  R  R  Co.,  ^ 
Allen,  246;  Rankin  e.  Packet  Co.,  0  Heisk.  564;  Doane  «.  Russell,  8  Gray, 
882;  Hunt  v,  Haskell,  24  Me.  880;  Fox  «.  McGregor,  11  Barb.  41;  Grsyo. 
Palmer,  8  Wheat.  605;  Chander  «.  Belden,  18  Johns.  157;  Jones  «.  Pane, 
1  Strange,  556;  Field  v.  Newport,  etc.,  Ry.  Co.,  8  H.  &  K.  400. 

The  carrier's  lien  takes  precedent  of  any  claims  against  the  ownar  or  oosr 
signee  of  the  goods.     Rucker  «.  Donovan,  18  Kan.  251. 


The  Lake  Shoes  and  MicmoAN  Southsbh  Br. 

Bangs. 

{Adoance  Cam,     Michigan^  January,  1882.) 

Hie  Lake  Shore  and  Michigan  Southern  Ry.  Co.,  ran  a  spedsl  tnin 
from  Clinton  to  Adrian  and  return,  and  the  plaintiff  below,  who  resided 
at  Tecumseh,  an  intermediate  station,  bought  a  ticket  from  the  latter  plsce 
to  Adrian  and  return.  On  the  return  tnp  the  train  reached  Tecomseh 
between  eleven  and  twelve  o'clock  at  niffht,  and  stopped  at  the  crossing 
of  the  principal  street,  about  a  quarter  of  a  mile  before  reachingthe  sta- 
tion, where  most  of  the  Tecumseh  passengers  left  the  cars.  The  trsis 
then  started  on  and  psssed  the  station  without  stopping  snd  without 
notice  to  passengers.    The  plaintiff  supposing  it  would  stop  at  the  sts- 


li.  8.  db  MICHIGAN  8O0THEBN  BY.  V.  BANGS.  437 

Hon  iwent  out  on  the  platfonn  of  the  car,  and  seeing  that  the  train  waa 
not  goin^  to  stop,  jumped  off  on  the  opposite  side  from  the  depots  and  in 
BO  doiiiff  -was  thrown  under  the  train  and  seriously  injured. 

Befdj  that  the  plaintLBTs  conduct  was  heyond  all  question  negligent  and  that 
the  jury  snould  have  heen  so  instructed. 

Thai  his  negli^nt  contribution  to  his  own  injury  was  a  defence  to  an  action 
for  damagea 

The  fact  that  the  place  where  the  plaintiff  jumped  from  the  cars  was  within 
the  limita  of  a  Tillage  where  it  was  a  rule  of  the  company  that  traina 
should  be  run  not  to  exceed  six  miles  an  hour  and  that  plaintiff  supposed 
the  train  'was  not  running  more  rapidly  is  no  excuse  for  the  risk  taken 
by  him. 

Kdtber  does  it  excuse  him  that  other  persons  had  before  jumped  from  the 
same  train  at  the  same  place  without  serious  injury;  and  that  on  the  oc- 
casion in  question  the  (uaintiff  had  family  reasons  for  reaching  his  home 
as  soon  as  possible. 

EsBOB  to  Lenawee  Circuit  Conrt. 

Weaver  &  Weaver,  Oscar  J.  Getzen-Danner,  and  Ashley  Pond, 
for  appellant.  The  material  facts  in  the  case  are  not  in  dispnte. 
The  testimony  as  to  the  six-mile  role,  the  custom  of  the  people  to 

Sit  on  and  oft,  that  others  jumped  off  the  same  train,  that  plaintiff 
ought  he  conld  alight  with  safety,  was  utterly  incompetent.     It 
iras  negligence  in  the  plaintiff  to  leap  from  the  cars  under  tiiie  cir- 
cumstances, and  he  cannot  recover.     The  conrt  shonld  have  taken 
the  case  from  the  jnry.     Siner  v,  G.  W.  Ry.  Co.,  8  Exdi.  150  j 
Pa.  R  R  Co.  V.  Aspell,  23  Pa.  St.  147 ;  Pa.  R.  R.  Co.  v.  Tebe, 
37  Pa.  St.  420 ;  C.  &  A.  R.  Co.  v.  Randolph,  63  111.  510;  C.  B.  & 
Q.  R.  R.  Co.  V.  Hagan,  26  111.  373  ;  HI.  0.  R.  R.  Co.  v.  Able,  59 
lU.  131 ;  Dongherty  v.  C.  B.  &  Q.  R  R.  Co.,  86  111.  467 ;  Dnmont 
V.  N.  O.  R  R  Co.,  9  La.  An.  441 ;  Knight  v.  P.  R  R.  Co.,  23 
La.  462 ;  Hnbner  v.  N.  O.  R  R  Co.,  16  Gray,  501 ;  Warner  v. 
Fitzburgh  R  R  Co.,  8  Allen,  230 ;  Lucas  v.  T.  &  K  B.  R  R 
Co.,  6  Gray,  64 ;  Hickey  v.  B.  &  L.  R  R  Co.,  14  Allen,  429 ;  Todd 
V,  0. 0.  R,  7  Allen,  207 ;  Butterfield  v.  West.  R  R  Corp.,  10  Allen, 
534;  P.  C.  &  St.  L.  Ry.  Co.  v.  Kroose.  30  Ohio  St.  223 ;  Jeffer- 
Bonville  R  R  Co.  v.  Hendricks,  26  Ind.  232 ;  J.  R  R  Co.  v. 
Swift,  26  Ind.  459 ;  E.  &  C.  R  R  Co.  v.  Duncan,  28  Ind.  442 ; 
Penn.  Co.  v.  Sinclair,  62  Ind.  301 ;  Nelson  v.  A.  &  P.  R  R  Co., 
SS  Mo,  593 ;  Doss  v.  M.  K.  &  T.  R  R  Co.,  59  Mo.  37 ;  Fernandes 
V.  Sacramento  City  R  R  Co.,  52  Cal.  45 ;  Heming  v.  W.  P.  R  R 
Co.,  49  Cal.  253 ;  JDeville  v.  S.  P.  R  R  Co.,  50  Cal.  383 ;  Marion 
«.  Erie  Ry.  Co.,  56  N.  T.  302;  Phillips  v.  R  &  S.  R  R  Co.,  49 
N.  Y.  177 ;  Moore  v.  Central  R  R.  Co.,  4  Zab.  824 ;  Ayeriffg  v. 
i^.  Y.  &  E.  R  R  Co.,  1  Vroom,  460 ;  Harper  v.  Erie  R  K.  Co.,  3 
id.  88 ;  Mathews  v.  Pa.  Cen.  R  R.  Co.,  7  id.  531 ;  Toffey  v.  Del, 
W  &  W.  R  R  Co.,  9  id.  525  ;  Bonuell  v.  Del.  Lac.  &  W.  R  R 
Co.,  10  id.  300 ;  Pa.  R  R  Co.  v.  Righter,  42  N.  J.  180 ;  Wilson  v. 
Grand  Tmnk  R  R  Co.  (Conrt  of  Review  at  Montreal),  Railway 
Age,  Feb.  27, 1879 ;  Richmond  &  Danville  R.  R  Co.  v.  Morris^ 
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Va.  Sup.  Ot.  Nov.  1878 ;  Smith  v.  Minn.  &  St  L.  Ry.  Co.,  4  N. 
W.  Rep.  782 ;  Donaldson  v.  M.  &  St  P.  R.  Co.,  31  Minn.  293 ; 
Brown  v.  Minn.  &  St.  P.  Ry.  Co.,  22  Minn.  165 ;  Smith  r.  C.  R 
I.  &  P.  R  Co.,  7  N.  W.  Rep.  398 ;  McAnnish  t;.  M.  &^  R  Co^ 
20  Iowa,  338 ;  Arty  v.  C.  R  L  &  P.  R  Co.,  34  Iowa,  153 ;  Dodge 
V.  C.  R.  I.  &  M.  K.  Co.,  42  id.  276 ;  Lai^  v.  H.  C. R  Co.,  id.  677; 
Murphy  v.  C.  R  L  &  P.  R  Co.,  45  id.  664;  P.  &  R  R  R.  Co.  «. 
Schette,  Cen.  L.  J.  Oct.  1881 ;  Howard  Ex.  Co.  v.  Wile,  14  P.  F. 
S.  201 ;  Hoag  v.  R  R  Co.,  4  Norria,  293;  Pa.  R  R  Co.  v.  Fries, 
6  Norris,  234;  Mansfield  C.  &  C.  Co,  v.  McEnery,  8  Weel^  81; 
Commonwealth  v.  Boston  &  Maine  R.  R  Co.,  Alb.  L.  J.  Feb. 
12,  1881 ;  Harvey  v.  East  R.  R.  Co.,  116  Mass.  269 ;  Lambeth  v. 
N.  C.  R  R  Co.,  794;  C.  &  N.  R.  R  Co.  v.  Scates,  90  IlL  586; 
L.  S.  &  M.  S.  R  R  V.  Hart,  87  111.  529 ;  R  R  Co.  v.  Houston, 
95  U.  S.  697 ;  Steffin  v.  C.  &  N.  W.  R  R  Co.,  46  Wis.  259; 
Goldstein  v.  C.  &  M.  St  P.  R  R  Co,,  46  Wis.  404 ;  L.  S.  &  M. 
I.  R  R  Co.  V.  Miller,  25  Mich.  225 ;  Kelley  v.  Hendrie,  26  MicL 
255 ;  Mich.  Cen.  R.  R.  Co.  v.  Campan,  35  Mich.  468 ;  Mich.  Cen. 
R  R  t;.  Austin,  40  Mich.  247 ;  Mich.  Cen.  R  R  t;.  Coleman,  28 
Mich.  440 ;  Downie  v.  Hendrie  (Mich.),  Oct  Term,  1881. 

C.  A.  Stacy,  Smith  &  Sessions,  for  respondent    Contributoij 
negligence  consists  in  a  want  of  that  reasonable  care  which  would 
be  exercised  by  a  person  of  ordinary  presence  under  all  the  exist- 
iuff  circumstances,  in  view  of  the  probable  danger  of  injury.    D. 
AM.  R.  R  Co.  V.  Van  Steinberg,  17  Mich.  99  ;  id.  118, 119;  35 
Pa.  St.  60 ;  Fletcher  v,  B.  &  M.  K.  R.,  1  Allen,  Mass.  9 ;  Mays  tr. 
B,  &  M.  R.  R.,  104  Mass.  137 ;  C.  N.  R.  R  Co.  v.  Miller,  9  K  W. 
Rep.  841.     One  who  through  the  mismanagement  of  the  train  is 
alarmed  or  surprised,  and  in  nis  sudden  fright  or  anxiety  leaps  from 
the  cars,  is  not  to  be  charged  with  contributory  negligence.    Filer 
^.  N.  Y.  Cen.  R  R  Co.,  49  N.  Y.  47 ;  Buel  v.  N.  Y.  Cen.  R  R 
Co.,  31  id.  314 ;  Twombly  v.  R.  R  Co.,  69  id.  158  ;  Sears  v,  Den- 
nis, 105  Mass.  310  ;  Wharton  on  Neg.,  Sees.  93,  304,  377 ;  111.  C. 
R  R.  V.  Able,  59  111.  131.   Whether  it  is  imprudent  and  careless  to 
leave  the  cars  when  in  motion  depends  on  circumstances ;  and  when  a 
party,  by  the  wrongful  act  of  another,  is  obliged  to  elect  between 
leaving  the  cars  and  submitting  to  an  inconvenience  and  farther 
wrong,  it  is  a  proper  question  for  the  jury  whether  or  not  it  waa 
a  prudent  and  orainarily  careful  act.    Cases  cited  supra.    Railroad 
companies  are  bound  to  run  their  roads  in  the  usual  and  customaij 
manner,  and  are  liable  for  injuries  for  which,  unless  they  had  ran 
contrary  to  their  usual  course,  they  would  not  have  been  liable. 
D.  &  M.  R.  R  Co.  V.  Yan  Steinberg,  17  Mich.  99 ;  id.  pages  119, 
120,  122 ;  Meesel  v.  L.  &  B.  R  R  Co.,  8  Allen,  234 ;  L.  6.  &  M. 
S.  Ry.  Co.  V.  Miller,  25  Mich.  295 ;  Ernst  o.  H.  R.  R  Co.,  39  N. 
Y.  61 ;  Harpell  v.  Curtis,  1  E.  D.  Smith,  78 ;  Brown  v.  Linn,  31 
Pa.  St  510 ;  Fuller  v.  S.  W.  Co.,  12  Cal.  655.    Whfle  it  is  some. 
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thneB  a  question  of  law  whether  plaintiff  is  goilty  of  contrihutorj 
n^Iigenoe,  as  a  general  rale  it  cannot  be  donoted  that  the  question 
of  negligence  is  one  of  fact.    Benwick  v,  N.  Y.  C.  K.  K.,  86  K. 
T.  132 ;  H.  R  K.  v.  Waterbnry,  23  Conn.  101 ;  Ver.  C.  R.  E.  v. 
Trow,  a4  Verm.  497 ;  Vinton  v.  Schwab,  82  Verm.  612 ;  M.  R.  R. 
V.  Davis,  13  Ga.  68  ;  S.  C,  18  Ga.  683  ;  Ernst  v.  H.  R.  R.  R.  Co., 
35  N.  Y.  9 ;  S.  C.,  39  K  T.  61 ;  Carslejr  v.  White,  21  Pick.  256. 
Where  the  question  of  contributory  negh^ence  is  the  essential  fact, 
and  this  depends  upon  the  credibility  of  witnesses,  or  inferences 
about  ^whicn  honest  and  intelligent  men  may  differ,  such  a  case 
should  be  submitted  to  the  jury.     Conely  v.  McDonald,  40  Mich. 
150 ;  Levobada  v.  Ward,  40  id.  424 ;  J.  K.  &  I.  R.  R.  Co.  v.  Mar- 
tin, 41  MicL  667 ;  Eppendorf  v.  B.  &  C.  R.  R.  Co.,  69  N.  Y. 
195 ;  Downs  v.  N.  Y.  Cen.  R.  R.  Co.,  56  N.  Y.  664 ;  Weber  v. 
Cen.  IL  R  Co.,  58  K .  Y.  451 ;  F.  &  P.  M.  R  R  v.  Stark,  38  Mich^ 
719 ;  Tiepel  v.  Hilsengesen,  44  Midi.  461 ;  Ireland  v.  O.  R.  R. 
Co.,  3  Kern.  533 ;  Keller  v.  N.  Y.  Cen.  R  R  Co.,  26  How.  177 ; 
Lane  v.  Atlantic  Works,  111  Mass.  139 ;  McDonald  v.  Snelling,  14 
Allen,  290-295 ;  Powell  v.  Deveny,  3  Cush.  800 ;  Barnes  v.  Chapin, 
4  Allen,  444 ;  Tutim  v.  Harley,  98  Mass.  211. 

Cajcfbell,  J. — Bangs  recoyered  judgment  for  injuries  from  a 
railway  accident  suffered  in  October  1880,  at  Tecumseh.  He  had 
taken  a  ticket  to  Adrian  and  back  on  a  train  which  was  not  a 
regular  one,  but  used  on  that  occasion  for  an  excursion  to  attend 
a  political  meeting.  The  train  left  Clinton  during  the  day,  taking 
on  plaintiff  at  Tecumseh,  and  returned  from  Adrian  between  11 
and  12  o'dock  at  night.  The  train  stopped  at  the  crossing  of  the 
principal  street,  about  a  quarter  of  a  mile  south  from  the  station, 
^here  a  lai^  number  of  passen^rs  got  off.  It  then  started 
again  and  passed  the  station  wiuiout  stopping,  and  without  any 
notice  to  passengers.  Bangs,  supposing  it  wonM  stop,  got  up  and 
Went  upon  the  platform  in  front  of  his  car,  which  was  the  second 
car  counting  from  the  rear  end  of  the  train,  and  discoyered  that 
the  train  was  passing  the  station  and  would  not  stop  there.  He 
got  down  on  tne  lower  step  on  the  side  away  from  the  station,  and 
after  going  on  a  short  distance  jumped  off,  and  was  thrown  down 
80  that  his  rieht  foot  was  crushed,  and  he  was  otherwise  badly  hurt, 
80  as  to  require  the  amputation  of  his  right  leg,  in  addition  to  other 
injuries  of  a  graye  character. 

His  explanation  of  the  transaction  was  that  he  was  confused  by 
disooyering  the  failure  of  the  train  to  stop,  and  that  he  supposed 
the  train  was  not  running  more  than  six  miles  an  hour,  because  that 
was  its  allowed  rate  through  the  yiUage.  He  supposed  he  could 
jump  safely.  The  night  was  not  moonlight  nor  yery  clear,  but  he 
Jmew  the  ground,  and  the  place  where  he  lumped  was  a  leyel  place 
between  two  tracks,  which  were  about  eignt  feet  apart. 

The  chief  defence  was  contributory  negligence,  although  excep- 
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tion  was  taken  to  some  rulings  eonoerning  the  negligence  of  flie 
Tailroad. 

There  is  no  dispute  about  the  cause  of  the  injury.  It  was  caused 
by  Bangs  jumping  from  the  moving  train,  which  was  moving  at 
SIX  miles  or  upwards  per  hour.  Bangs  not  onlj  contribnted  to  it 
but  was  an  active  cause  of  it,  and  the  (Question  is  whether  his  aedon 
was  negligent,  or  whether  it  was  justihable  as  not  negligent. 

If  there  can  be  any  doubt  concerning  the  negligent  charact^ 
of  such  conduct  he  was  entitled  to  go  to  the  jury  upon  it.  He 
claims  that  persons  frequently  with  impunity  ffet  on  and  off  from 
cars  in  that  way  while  under  motion,  and  that  the  failure  to  stop  at 
the  station,  and  his  anxiety  about  the  feelings  of  his  mother  in  case 
of  his  failure  to' reach  home,  disturbed  him  and  led  to  hasty  action. 

We  have  reluctantly  felt  ourselves  compelled  to  hold  that  in  cmr 
judgment  such  conduct  is  beyond  any  question  negligence,  and  that 
the  jury  should  have  been  so  instructed.    The  fact  that  many  per- 
sons take  the  risks  of  leaving  cars  in  motion  does  not  make  them 
any  the  less  risks,  which  they  have  no  right  to  lay  at  the  door  of 
the  railroad  companies.     No  company  can  use  effectively  coercing 
power  to  keep  passengers  from  doing  such  things.     All  persons  of 
sound  mind  must  be  held  responsible  for  knowledge  of  the  usnal 
risks  of  such  travelling.    Every  one  is  supposed  to  know  that  a  fall 
beside  a  moving  train  is  very  likely  to  bring  some  part  of  the  bodj 
or  limbs  in  danger  of  being  crushed. 

Every  one  is  supposed  to  know  that  in  jumping  from  a  vehicle 
running  six  miles  an  hour,  or  much  less,  he  stands  a  good  maoj 
chances  of  falling  or  being  unable  to  fully  control  his  movements; 
and  that  falling  near  a  train  is  always  dangerous.  No  doubt  ever? 
one  who  trios  such  an  experiment  persui^es  himself  that  he  will 
escape,  but  it  is  impossible  to  suppose  any  one  of  common  sense  does 
not  Know  there  is  danger. 

It  is  true  that  there  are  circumstances  where  it  is  not  neriigence 
to  take  a  choice  of  risks,  or  where  an  act  is  done  without  freedom 
of  choice.  But  the  common  sense  of  mankind  teaches  us  that  no 
one  has  a  right  to  risk  life  or  limb  merely  to  avoid  inconvenience. 
Upon  the  facts  in  this  case  no  one  can  doubt  that  the  railway  agents 
were  wrong  in  not  stopping  at  the  station.  If  put  to  any  incon- 
venience by  being  carried  further.  Bangs  had  a  fe^  remedy  for 
it.  No  doubt  the  vexation  and  anxiety  would  lead  to  some  trouble 
of  mind,  but  they  cannot  be  held  sufficient  to  justify  running  into 
bodily  danger. 

If  it  was  negligent  to  do  as  Bangs  did,  the  rule  of  the  law  de- 
prives him  of  any  redress,  because  there  is  here  no  doubt  that  it 
was  the  immediate  occasion  of  the  mischief.  The  case  is  a  very 
hard  one,  and  he  probably  did  what  some  others  might  have  done 
in  his  place.  But  the  courts  cannot  allow  hard  cases  to  change 
the  rules  that  they  are  compelled  to  administer.     And  we  cannot 
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any  poesiblegroxind  for  exempting  this  case  from  the  rale  which 
makee  a  plaintiflrs  negligent  contribution  to  his  own  injury  a  de- 
fence to  an  action  for  damages. 

Tlie   judgment  mnst  be  reyersed  with  coeta  and  a  new  trial 


Gettiii^  on  and  off  a  yehide  in  motion  is  almost  alwajB  fatal  to  a  recoYory 
of  damages  for  any  injury  which  may  be  sustained  thereby,  although  in  part 
attributable  to  the  negligence  of  the  carrier  at  the  time.     Shear  &  Redf. 
Neg.  %  288;  Thomp.  Car.  &  Pas.  207.    Where  a  passenger  jumps  from  the 
cars  in  rapid  motion,  or  leaves  it  under  circumstances  wLich  would  neces- 
sarily, or  probably,  render  such  an  act  perilous,  he  cannot  recover.    It  is  care- 
leaanesB  in  passengers  to  attempt  to  leave  a  train  while  in  motion.     Pa.  R.  R. 
€o.  «.  Aspeli,  28  Pa.  St.  147;  JefL  R  R  Co.  «.  Hendricks,  26  Ind.  232;  111. 
Cent.  R.  R  e.  Able,  59  IlL  181;  O.  <&M.  R  R  e.  Bchiebe,  44  111.  460;  Dough- 
erty «.  C.  B.  &  Q.  R  R  Co.,  86  111.  467;  Dumont  e.  N.  O.  R  R  Co.,  9  La. 
An.  441 ;  Knights  e.  P.  R  R  Co.,  28  La.  462;  Hubner  e.  N.  O.  &  C.  R  R 
Co.,  23  La.  492;  Doss  v.  M.  E.  &  T.  R  R  Co.,  59  Mo.  87;  Nelson  e.  A.  &  P. 
^.  R.  Co.,  68  Mo.  598;  P.  C.  &  St.  L.  R  R  Co.  e.  Eroose,  80  Ohio  St.  228. 
So  alao  where  a  passenger  attempts  to  jump  on  the  cars  when  moving  rapidly. 
Harvey  e.  East.  R  R  Co.,  116  Mass.  269;  C,  &  N.  W.  By.  v,  Chambm,  71 
m.  5aO;  PhilUps  v.  R  &  S.  R.  R.  Co.,  49  N.  Y.  177. 

It  has  been  held  that  if  a  passenger  leaps  from  the  car  on  the  suggestion  of 
the  conductor,  where  thel  atter  only  gives  his  opinion  that  the  passenger  may 
do  so  in  safety,  and  where  the  danger  was  so  apparent  that  a  prudent  man 
shnilarly  situated  would  not  have  made  the  attempt,  the  negligence  of  the 
paasenger  is  such  as  to  preclude  recovery.     C.  &  A.  R.  R.  v,  Randolph,  58 
ni.  510;  C.  B.  &  Q.  R  R  Co.  e.  Ha2ard,  26  HI.  878;  R  &  D.  R.  R  Co.  ©. 
Morris,  Va.  Sup.  Ct.  Nov.  1878;  Lambeth  e.  N.  C.  R  R  Co.,  66  N.  C.  794; 
Columbus  R  R  Co.  e.  Powell,  40  Ind.  87.  Where  a  passenger  leaps  from  the 
indn  under  such  a  show  of  force  from  the  conductor  as  mi^t  reasonably  im- 
press him  with  fear  he  may  recover.    Elene  «.  C.  P.  R  R.  Co.,  87  Cal.  400. 
o«e  alBo,  Ga.  R  R  Co.  e.  McCurly,  45  Ga.  288.     And  if  the  train  has  started 
^hile  the  passenger  is  in  the  act  of  leaving  it,  and  without  giving  him  suffi- 
cient time  to  ali^t,  the  company  would  be  liable.     J.  R  R  Co.  o.  Hendricks, 
26  Ind.  288;  Pa.  R  R  Co.  e.  Eilffore,  82  Pa.  St.  282;  Toledo  R  R  Co.  v. 
Baddeley,  54  111.  19.  And  so  also  if  the  train  is  moving  so  slowly  that  to  step 
^m  it  would  not  seem  dangerous  to  a  num  of  ordinary  prudence.     HI.  Cent. 
^  R.  «.  Able,  59  111.  181.    But  if  a  sufficient  time  has  been  given  to  alight, 
and  the  train  has  resumed  motion,  it  is  otherwise.    Morrison  v.  Erie  R.  R.  Co., 
56  N.  Y.  804;  Phillips  «.  Rand  S.  R  R  Co.,  49  N.  Y.  177;  lU.  Cent.  R  R 
<5o.  9,  Statton,  54  III  188;  Lucas  e.  W.  B.  &  T.  R  RCo.,  6  Allen,  64.     While 
it  is  the  duty  of  the  company  to  stop  a  sufficient  length  of  time,  yet  a  viola- 
tion of  this  duty  does  not  justify  the  plaintiff  in  exposing  himself  to  danger 
l>y  getting  off  when  the  train  is  in  motion.     Gavett  e.  M.  &  L.  R.  R  Co., 
16  Gray,  501;  Burrows  «.  ErieR  R  Co.,  68  N.  Y.  556;  Dougherty  «.  C.  B. 
^  Q.  R.  R  Co.,  supra;  Ginnon  v,  N.  Y.,  etc.,  R.  R  Co.,  8  Robt.  25.     A  pas- 
senger is  not  justified  in  incurring  risks  unnecessarily,  however  rare  the  chances 
that  he  may  suffer.    Todd  v,  O.  C.  R  R.  Co.,  7  Allen,  207 ;  Hickey  v.  B.  &  L. 
R  R.  Co.,  14  Allen,  429.     Nor  does  the  fact  that  the  train  is  running  at  un- 
nsoal  speed  relieve  him  from  contributory  negligence.    Penn.  R  R  Co.  e. 
Sinclair,  62  Ind.  801.     If  the  passenger  jumps  off  oefore  the  train  stops  it  is 
also  inexcusable.     O.  &  C.  R.  K.  Co.  e.  Stratton,  78  III.  88;  Bridges  v.  N.  L. 
R,R.  Co.,  L.  R,  6  Q.  B.   877;  Gonzales  «.  H.  R  R  Co.,  83  N.  Y.  Super. 
57;  Ohio  RR  Co.  «.  Schiebe,  44  111.  460.     When  the  train  did  not  stop  en- 
tirely, but  was  moving  slowly,  and  plaintiff  was  directed  by  a  brakeman  to 
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t  off,  the  question  of  negligence  was  held  to  be  one  of  fact  for  & 
er  f).  N.  y!  Cent.  R  R.  Co.,  49  N.  T.  47;  Mulhado  «.  Brooklyn  C.  &.  K 
Co.,  80  N.  T.  870;  Ernst  «.  H.  R  R  R.  Co.,  85  N.  T.  88.  Bee  also,  Ei^pen- 
dorf  V.  B.  &  N.  R.  R  Co.,  69  N.  Y.  196;  Mclntyre  t>.  N.  Y.  Cent.  R  R  Co., 
27  N.  Y.  287;  Nichols  «.  Sixth  Ave.  R  R  Co.,  88  N.  Y.  131.  See  Downie  «. 
Hendrie  (Mich.),  18  Cent.  L.  J.  871.  A  railroad  company  cannot  shield  itself 
from  the  consequences  of  neffiigence  by  showing  that  a  person  injured  ob^ed 
the  specific  instnietions  of  me  conductor  instead  of  the  general  diiecdoiis 
of  which  he  had  been  infoimed.  Pa.  R  R  Co. «.  McC&skey  28  Pa.  St. 
626. 

Where  a  passenger  is  placed  in  a  perilous  position  he  may  be  justified  in 
leaping  from  the  train,  and  may  recover  damages,  although  he  miffht  hare 
escaped  injury  if  he  had  not  chosen  that  alternative.  Jones  «.  Boyce,  1 
Starkie,  498;  Stokes  e.  Saltonstall,  18  Pet.  181;  Frink«.  Potter,  17111.  406; 
Buel  ».  N.  Y.  R  R  Co.,  81  N.  Y.  814;  S.  W.  R  R.  Co.  e.  Parelk,  24  Ga. 
866;  Pa.  R  R  Co.  e.  Weiner,  89  Pa.  St.  69;  Roll  e.  N.  C.  Ry.  Co.,  16  Hon, 
496;  Schultz  e.  C,  etc.,  Ry.  Co.,  44  Wis.  688.  The  law  has  so  high  a  r^srd 
for  human  life  that  it  will  not  impute  negligence  to  an  effort  to  pceaerro  it 
Bckert  «,  L.  L  R  R  Co.,  48  N.  Y.  721. 

When  the  uncontroverted  facts  of  the  case  show  contributory  negligence  it 
is  proper  for  the  court  as  a  matter  of  law  to  rule  that  the  plaintiff  cannot  re- 
coyer.     L.  S.  &  M.  S.  R  R  Co.  «.  Miller,  26  Mich.  226;  Eelley  e.  Hendrie, 
26  Mich.  266;  M.  C.  R.  Ry.  Co.  «.  Campan,  86  Mich.  468;  M.  C.  R  R  Co.  w. 
Austin,  40  Mich.  247;  M.  C.  R  R  Co.  e.  Coleman,  28  Mich.  440;  Downie «. 
Hendrie,  Mich.  October  Term,  1881 ;  Butterfield  «.  West.  R  R  Co.,  10  Allen, 
684;  Gayett  v.  M.  &  L.  R  R  Co.,  supra;  Warner  e.  Fitzhburgh  R  R  Co., 
8  Allen,  280;  Lucas  e.  T.  &  N.  B.  R  R  Co.,  supra;  Femandes  «.  Sac.  C.  B. 
R.  Co.,  62  Cal.  46;  Fleming  «.  W.  R  R  Co.,  49  Cal.  268;  Morrison  e.  £.  R. 
R  Co.,  66  N.  Y.  802;  Harvey  e.  East.  R  R  Co.,  116  Mass.  269;  C.  A  K.  R 
R  Co.,  90  111.  686;  L.  S.  &  M.  S.  R  R  Co.  v.  Hart,  87  HI.  629;  RR  Gk).  v. 
Houston,  96  U.  S.  697;  Steffin  e.  C.  &  N.  W.  R  R  Co.,  46  Wis.  269;  id.  404; 
BonnoU  «.  D.  L.  &  W.  R  R  Co.,  10  Vroom,  800;  9  id.  626;  Pa.  R  R  Co. «. 
Righter,  42  N.  J.  180;  Donaldson  e.  M.  &  St.  P.  R  R  Co.,  21  Minn.  298; 
Brown  o.  M.  &  St  P.  R  R  Co.,  22  Minn.  166 ;  Smith  e.  M.  ^k  St  L.  R  R 
Co.,  4  N.  W.  Rep.  782;  Howard  Exp.  Co.  «.  Will,  64  Pa.  St  201;  Hosgs. 
R  R  Co.,  88  Pa.  St.  298;  Pa.  R  R  Co.  9.  Fries,  86  Pa.  St  298;  G.  P.  B. 
R  Co.  «.  Walling,  (Penn.)  Week  Jur.  March  24, 1881. 


Fbaitoib  Cabpeztteb 
Grand  Tbunk  Ry.  Oa 

(72  JfiMfM  BtpvrUy  888.    Jum  27,  1881.) 

The  Stat  1871,  c.  228,  which  declares  that  the  holder  of  a  railroad  ticket  shall 
have  the  right  to  stop  over  at  any  of  the  stations  along  the  line  of  the 
road,  and  that  his  ticket  shall  be  good  for  a  passage  for  six  years  from 
the  time  it  is  first  used,  applies  only  to  transport^ion  within  the  terri- 
torial limits  of  this  State ;  the  statute  has  no  force  beyond  the  limita  of 
the  State,  and  consequently  does  not  apply  to  a  ticket  from  Portland  to 
Montreal,  while  the  ticket  is  being  used  beyond  the  limits  of  the  State. 

While  such  a  ticket  is  being  used  in  i^ew  Hampshire,  Vermont,  or  CaDadftf 
the  rights  of  the  passenger  will  be  governed  and  controlled  by  the  kws 
of  those  places  and  not  by  the  laws  of  Maine,  but  in  the  absence  of  proof 
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to  the  contrary,  the  law  of  those  places  will  be  presumed  to  be  the  same 
as  the  common  law  of  Maine,  and  not  the  same  as  the  statute  above 
died. 

On  exceptioDS  and  motion  for  new  trial. 

Case  for  forcibly  ejecting  the  plaintiff  from  the  cars  of  the  de- 
fendant at  Compton  in  Canada  on  the  30th  day  of  March,  1875^ 
while  be  ^was  riding  upon  a  ticket  purchased  of  the  defendant  at 
Portland,  on  the  day  of  its  date,  which  read  as  follows : 

"GRAND   TRUNK   RAILWAY. 


^  py*  Good  only  for  continuous  trip 

^  within  two  days  from  date. 


8 


~  Portland  B 

^  to 

3  Montreal* 

Second-class." 

The  opinion  states  the  case  presented  to  the  law  court 

Greo.  A.  Wilson,  for  the  plaintiff. 

The  only  qnestion  in  this  case  not  settled  by  Dryden  v.  Grand 
Trunk  Ry.  Co.,  60  Maine,  512,  arises  from  the  lact  that  the  ezpol- 
don  from  the  cars  in  this  case  occurred  in  Canada  instead  of  in  this 
State. 

The  contract  was  made  in  Portland,  it  was  valid  and  mnst  be 

f»vemed  by  the  laws  of  this  State  regolating  snch  contracts.  2 
ent  Com.  454,  462.  The  contract  was  made  here  in  accordance 
with  the  laws  of  this  State.  There  was  a  breach  of  this  contract 
on  the  part  of  the  defendant ;  for  this  breach  action  is  brought  to 
the  bar  of  this  court,  and  there  is  no  principle  of  law  or  justice  that 
can  be  invoked  to  exonerate  the  company  from  its  liability  volun- 
tarily incurred. 

J.  and  E.  M.  Eand,  for  the  defendant,  cited :  Paul  v.  Virania, 
8  Wall.  168 ;  Henderson  v.  Mayor,  N.  Y.,  92  U.  S.  259 ;  LeForest 
-».  Tolman,  117  Mass,  109 ;  Milwaukee  K.  Co.  v.  Armes,  91  TJ.  S. 
489. 

TValtok,  J. — ^The  plaintiff  claims  to  recover  damages  for  having 
been,  as  he  sam  wrongfully  ejected  from  the  de&nduits'  cars. 
The  facts,  brieny  stated,  are  these : 

The  plaintiff  purchased  a  ticket  of  the  Grand  Trunk  Ey.  Co.,  of 
Canada,  entitling  him  to  a  passage  from  Portland  to  MontreaL 
The  tidcet  had  meoe  words  printed  upon  it :  "  Good  only  for  con- 
tinuous trip  within  two  days  from  date."     The  ticket  was  dated 
^larch  8, 1875.    It  was  purchased  at  the  company's  office  in  Port-^ 
und.    The  plaintiff  started  on  his  journey,  and  having  stopped, 
over  at  various  places  along  the  route,  reached  Coatacook  in  Canada. 
several  days  before  March  30, 1875.     On  that  day  he  took  the  train, 

8  A.  &  E.  R.  Cos.— 28 
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for  Montreal,  but  the  conductor  refused  to  allow  him  to  ride  on  Ihe 
ticket  of  Mux^  3, 1875,  and  forcibly  ejected  him  from  the  can. 
For  this  act  he  commenced  an  action  against  the  company  in  this 
State,  and  has  obtained  a  verdict  for  two  hundred  dollars  aamages. 
The  defendants  claim  a  new  trial  upon  the  ground  that  the  rulings 
of  the  presiding  judee  were  erroneous. 

A  statute  of  this  State  (Act  1871,  c  228)  declares  that  the  hold^ 
of  a  railroad  ticket  shall  have  the  right  to  stop  over  at  any  of  the 
stations  along  the  line  of  the  road,  and  that  his  ticket  shall  be  good 
for  a  passage  for  six  years  from  the  time  it  is  first  used.     The  pre- 
siding judge  ruled  that  if  the  plaintiff  was  put  off  the  train  for  do 
other  reason  than  because  he  was  travelling  on  the  30th  of  March 
on  a  ticket  dated  on  the  3d  of  the  same  month  (there  being  no  evi- 
deuce  in  the  case  of  any  local  law  or  statute  of  Canada  in  conflict 
with  the  law  of  Maine)  the  defendants  would  be  liable.     The  qnee- 
tion  is  whether  this  ruling  can  be  sustained.    We  think  it  cannot 
The  act  of  1871  applies  only  to  transportation  within  the  territorial 
Umits  of  this  State,  and  cannot  be  applied  to  an  entire  passage  from 
Portland  to  Montreal.    To  hold  otherwise  would  render  the  act  un- 
constitutional.    Hall  V.  DeCuir,  95  U.  S.  485.    In  that  case  the 
courts  of  Louisiana  had  construed  a  statute  of  that  State,  intended 
to  secure  equality  of  rights  to  colored  passengers,  as  applicable  to 
the  entire  voyage  of  a  steamboat  carrying  passengers  from  'Sew 
Orleans,  in  tne  State  of  Louisiana,  to  Vicksburg,  m  the  State  of 
Mississippi ;  and,  because  of  this  construction,  which  gave  an  extra 
territorial  force  to  the  statute,  the  federal  Supreme  Court  held  the 
act  unconstitutional,  as  an  attempt  to  regulate  mter-State  commerce, 
in  violation  of  that  article  of  the  federal  constitution  which  confers 
that  power  upon  congress.     There  is  nothing  in  the  decision  to  in- 
dicate that  tne  constitutionality  of  the  act  would  not  have  been 
sustained,  if  the  State  courts  had  held  diat  it  applied  only  to  trans- 
portation within  the  State  of  Louisiana.    It  is  clear,  therefore, 
that  we  cannot  give  our  statute  extra  territorial  force  without  ren- 
dering it  unconstitutional,  unless  there  is  a  distinction  between  a 
voyage  by  water  upon  the  Mississippi  river,  and  a  passage  by  land 
over  the  Grand  Trunk  R.  R. ;  ana  it  is  the  opinion  of  the  conrt 
that  no  such  distinction  can  be  maintained. 

This  brings  us  to  the  inquiry  whether  the  ruling  at  the  trial  can  be 
sustained  upon  the  grouna  that  there  was  no  evidence  of  what  the 
law  of  Canada  was.  We  think  not.  Undoubtedly  the  case  was  to 
be  tried  in  accordance  with  the  law  of  this  State,  m  the  absence  of 
proof  of  any  other  law.  "  It  is  a  well  settled  rule,"  say  the  court 
of  appeals  of  New  York,  "  founded  on  reason  and  authority,  that 
the  lex  fori,  or,  in  other  words,  the  laws  of  the  country  to  whoee 
courts  a  party  appeab  for  redress,  furnish  in  all  cases,  prima  fade, 
the  rule  of  decision;  and  if  either  partv  wants  the  benefit  of  a 
different  rule  or  law  (as,  for  instance,  the  lex  domicilii,  lex  lodcon- 
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tractufi,  or  lex  loci  rei  sit®),  lie  mufit  aver  and  prove  it ;  the  courts 
of  a  country  are  presumed  to  be  acquainted  with  their  own  laws, 
but  thofie  of  other  countries  are  to  be  averred  and  proved,  like  other 
facte  of   which  courts  do  not  take  ludicial  notice."    Monroe  v. 
Dou^afifl^  5  N.  Y.  447.    And  the  rule  is  similarly  stated  in  a  re- 
cent English  case :  ^^  A  party  who  relies  upon  a  right,  or  an  exemp- 
tion, by  foreign  law,  is  bound  to  bring  sucn  law  properly  before  the 
courts  and  to  establish  it  in  proof ;  otherwiseythe  court  (not  bein^ 
entitled  to  notice  such  law  without  judicial  proof),  must  proceed 
according  to  the  law  of  England."     Lloyd  v.  Guibert,  L.  K.,  1  Q. 
B.  115—129.    It  is  often  said  that  in  the  absence  of  proof  to  the 
contraiy  the  court  will  presume  the  foreign  law  to  be  the  same  as 
the  domestic  law.     But  we  think  the  abDve  is  the  better  way  of 
stating  the  rule.     The  result  is  the  same. 

The  judge  who  presided  at  the  trial  was  therefore  right  in  the 
asBumption  that  the  law  of  Maine  was  to  furnish  the  rule  of  de- 
cision, the  law  of  Canada  not  having  been  proved ;  but  we  think 
he  was  wrong  in  the  assumption  that  it  must  be  the  statute  of  1871 
instead  of  the  common  law  of  the  State.    Holding,  as  we  do,  that 
the  statute  of  1871  is  applicable  only  to  transportation  within  the 
State — ^that  it  abrogates  the  common  law  only  to  that  extent — ^we 
think  a  contract  for  the  sale  of  a  ticket  may  lawfully  be  made  here, 
and  may  lawfully  place  a  limitation  upon  the  time  within  which  it 
shall  be  used,  other  than  that  stated  in  the  statute,  if  it  is  to  be 
used  in  some  other  State  or  country ;  and  that  such  limitation  will 
be,  prima  facie,  binding^upon  the  purchaser ;  and  that  he  can  only 
avoid  the  prima  facie  OTect  of  such  limitation  by  showing  that  the 
law  of  the  place  where  it  was  to  be  used  did  not  permit  it.     In 
other  words,  we  hold  that  the  common  law  is  still  in  force  here 
with  respect  to  such  contracts ;  that  is,  with  respect  to  contracts  or 
tickets  for  transportation  in  other  States  or  countries.     For  instance, 
the  plaintifiPs  ticket  entitled  him  to  a  passage  from  Portland  to 
Montreal      It   had  tiiis    limitation    printed    upon    it :    ^^  Good 
only  for  continuous  trip  within  two  days  from  date."      While 
using  it  within  this  State  the  limitation  would  be  inoperative  by 
force  of  the  statute  of  1871.    Within  this  State  he  could  stop  over 
and  resume  his  journey  at  any  time  within  six  years.     But  while 
using  it  in  New  Hampshire,  v  ermont,  or  Canada,  the  limitation 
would  be,  prima  fade,  valid ;  and  he  could  only  avoid  this  prima 
facie  presumption,  by  showing  that  by  the  law  of  these  places  the 
limitation  was  not  valid.    The  burden  of  proof,  to  show  the  ex- 
istence of  such  a  law  would  be  upon  him,  not  upon  the  railroad 
company  to  show  its  non-existence.    The  fact,  however,  should  not 
be  overlooked  that  by  availng  himself  of  his  right  to  stop  oyer  in 
this  State,  the  holder  of  such  a  ticket  would  break  the  continuity 
of  his  journey,  and  thus,  perhaps,  forfeit  his  right  to  ride  further 
upon  it,  when  he  should  reach  the  line  of  the  State.     But  that  is  a 
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matter  to  be  thought  of  when  purchasiiig  or  aoceptiiig  waSi  & 
ticket. 

By  what  law  a  carrier's  contract  is  to  be  governed,  when  it  stipfa- 
lates  for  transportation  of  freight  or  passengers  through  more  than 
one  State  or  country,  and  the  laws  of  these  States  or  countries  are 
not  the  same,  is  a  problem  not  easily  solved.  The  authorities  are 
confused  and  conflicting.  The  more  recent  decisions  will  be  found 
cited  and  commented  upon  in  the  second  edition  of  Wharton's 
Conflict  of  Laws,  §§  471-481,  inclusive.  We  do  not  find  it  neces- 
sary to  discuss  the  question,  because,  at  the  trial  of  this  cause,  no 
such  conflict  was  shown  to  exists  and  the  question  is  not  properiy 
before  us. 

Exceptions  sustained. 

New  trial  granted. 

Applbtok,  J.  0.,  Barrows,  Danfobth,  ViEGnr,  Fbtebs,  and 
LmBBY,  JJ.,  concurred. 


Thb  Pennsylvania  CioicpAinr 
William  Hoaglanb,  et  ux. 

(Adoofnce  Com.    Indiana,  Jamuary  11,  1882.) 

The  railroad  company's  seivants  announced  that  the  next  stop  of  the  ixaiB 
on  which  the  plaintifTs  wife  was  riding  would  be  at  her  station.  The  tiain 
ran  on  a  side  track  ten  miles  out  from  such  station,  in  the  night  time, 
to  permit  a  freight  train  to  pass,  when  the  plaintiff's  wife,  supposing 
she  had  arrived  at  her  own  station,  no  announcement  having  been  made 
of  the  name  of  the  station  where  the  train  was  then  stopping,  alighted 
with  the  assistance  of  a  brakeman,  who  did  not  inquire  where  she  was 
going,  and  was  left  alone  in  the  dark.  Such  side  track  was  not  a  regular 
stopping  place  for  said  train.  HMy  that  she  was  not  guilty  of  negh- 
gence  and  that  the  company  was  liable  to  her  for  damages  sustained. 

Hawk,  J. — ^This  suit  was  commenced  by  the  appellees  in  the 
Starke  Circuit  Court,  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  the  appellee,  Hattie  E.  Hoagland,  the  wife 
of  her  co-appellee,  from  the  fault  and  negligence  of  the  appellant's 
servants  and  without  fault  on  her  part.  The  appellant  answered 
by  a  general  denial  of  the  complamt ;  and  on  its  apph'cation  the 
venue  of  the  cause  was  changed  to  the  court  below.  The  iesues 
joined  were  there  tried  by  a  jury,  and  a  special  verdict  was  returned 
m  substance  as  follows : 

"We,  the  jury,  having  been  required  to  find  a  special  verdict  in 
this  cause,  do  find  the  facts  therein  to  be  as  follows : 

"  Ist.  The  defendant  is  a  railroad  corporation,  operating  as  a  rail- 
road extending  from  the  city  of  Chicago,  in  the  State  or  Illinoia, 
to  and  beyond  the  city  of  rlymouth,  m  the  State  of  Indiana,  and 
running  through  Starke  County,  Indiana,  conveying  both  freight 
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and  paflflengers,  and  was  operating  said  railroad  on  the  15th  day  of 
December,  1876,  and  for  several  years  prior  thereto ;  that  Grover- 
town  is  a  station  on  said  railroad  between  the  city  of  Chicago  and 
the  city  of  Plymouth,  about  ten  miles  west  of  said  city  (3  Ply- 
month,  in  said  Starke  County :  that  on  the  15th  day  of  December, 
1876,  the  plaintiff,  Hattie  E.  Headland,  purchased  of  defendant's 
agent,  in  said  city  of  Chicago,  a  ticket  entitling  her  to  a  passage 
in  the  defendant's  cars  operated  on  said  railway  from  the  city  of 
Chicago  to  the  city  of  Plymouth ;  that  she  took  passage  on  defend- 
ant's passenger  train,  which  left  Chica^  at  fiye  o'clock  and  fifteen 
minntes,  Chicago  time,  or  five  o'clock  and  thirty-five  minutes, 
Columbns  time,  which  was  the  time  by  which  said  railroad  was 

left 


operated  ;  that  soon  after  said  train  left   Chicago,  Sylvester  Mc- 
Mahon,  the  conductor  in  charge  of  said  train,  took  up  the  ticket  so 
purchased  by  the  plaintiff,  Hattie  E.,  and  gave  her  a  conductor's 
check  with  n^res  thereon  denoting  that  she  had  paid  her  fare  to 
said  city  of  Plymouth ;  that  soon  alter  the  said  train  left  Wanatah, 
a  station  on  the  line  of  said  railroad  thirty  miles  west  of  the  city 
of  Plymouth,  one  of  the  brakemen  entered  the  car  in  which  the 
said  Hattie  £.    was  riding,  and,  in  an  audible  voice,  announced 
that  the  next  station  will  be  Plymouth ;  that  soon  after  the  brake- 
man  had  made  such  announcement,  the  conductor  of  the  train 
came  to  said  Hattie  E.  and  took  up  the  conductor's  check  which 
he  had  given  her  on  taking  up  her  ticket ;  that  she  then  asked  the 
conductor  if  the  next  station  was  Plymouth,  to  which  he  answered, 
*  Tea,  the  next  station  is  Plymouth,  your  stopping-place ;'  that  the 
train  continued  on  its  course  until  it  reached  Grovertown,  when 
it  run  on  the  side  track  and  stopped ;  that  no  notice  was  given  to 
the  passengers  on  said  train  by  the  conductor  or  brakeman  thereof, 
or  by  any  other  person,  that  the  train  had  not  reached  Plymouth ; 
that  the  said  Hattie  E.,  relying  upon  the  announcement  made  by 
the  brakeman  when  the  train  left  Wanatah,  and  upon   the  con- 
ductor's statement  when  he  took  up  her  station  check,  that  the 
next  station  was  Plymouth,  in  good  faith  believed  that  the  train 
had  reached  Plymouth  and  left  the  train ;  that  when  she  alighted 
from  said  train  a  freight  train  was  standing  on  the  main  track,  and 
^as  just  starting  out ;  that  within  one  minute  from  the  time  said 
Hattie  E.  alighted  from  said  passenger  train  it  moved  off  and  she 
vas  left  entirely  alone ;  that  said  train  arrived  at  Grovertown  at 
€ight  o'clock  and  forty-three  minutes  p.  m.  ;    that  the  night  was 
very  cold  with  the  wind  blowing  hard  from  the  north-west ;  that 
€^rovertown  is  a  small  station  on  said  railroad;    that  when  said 
Hattie  E.  alighted  from  said  train  she  was  unable,  on  account  of 
the  darknesss,  to  see  any  house  or  other  building ;  that  there  was 
DO  light  in  sight  except  the  blue  light  at  the  end  of  the  switch  or 
«ide  track  at  Grovertown ;  that  at  the  time  the  said  Hattie  E.  was 
wholly  unacquainted  with  the  country  along  the  line  of  said  rail- 
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road,  and  with  said  Groyertown ;  that  ahe  had  never  been  ofn  or 
passed  over  any  part  of  said  railroad  prior  to  said  day,  and  had 
never  seen  the  towns,  villafi^ee,  and   country  through  which  it 
pafified ;  that,  after  alightin^irom  said  train,  and  after  it  and  said 
freight  train  had  moved  on,  she,  the 'said   Hattie  E.,  started  in 
search  of  some  human  habitation  where  she  could  obtain  shelter; 
that  she  followed  back  the  railroad  track  a  distance  of  near  two 
miles,  and  finding  no  house  she  turned  around  and  retraced  h^ 
steps,  and  after  passing  beyond  the  point  where  she  alighted,  and 
after  having  been  out  and  exposed  to  the  extreme  cold  for  more 
than  one  and  one  fonrth  hours,  she  finally  found  the  house  of  Peter 
Welch,  an  employee  of  the  defendant,  where  she  remained  until 
morning;  that,  by  reason  of  such  exposure  to  the  cold,  the  said 
Hattie  £.    suffered  severely  in  body,  and  was  occasioned  great 
anxiety  of  mind,  and  contracted  a  severe  cold  and  required  ^e 
attendance  of  a  physician ;  that  when  said  train  stopped  at  Grover- 
town,  neither  the  conductor  nor  brakeman  of  said  train  was  in  the 
car  in  which  the  said  Hattie  E.  was  riding ;   that  when  she  was 
about  to  alight  from  said  train,  and  after  she  had  got  outside  of 
the  car  and  on  the  platform,  a  brakeman  stepped  down  from  the 
platform  of  the  car  aud  said  to  her,  ^  I  will  nelp  you  oflE  on  tiis 
side,  as^  a  freight  train  is  standing  on  the  other  side ;'  that  said  brake- 
man  did  assist  the  said  Hattie  K  in  getting  off  the  car,  and  then 
said  to  her,  *  Don't  hurry,  you  have  plenty  of  time ;  stand  still  until 
the  train  passes  bv,  and  you  are  all  right ; '  that  said  brakeman  then 
went  bacK  into  tne  car,  upon  the  platform  of  which  he  was  when 
said  Hattie  E.  first  saw  him ;  that  on  the  following  morning  the 
said  Hattie  E.  went  on  the  local  freight  train  of  the  defendant  at 
Grovertown,  and  was  carried  thereon  to  the  city  of  Plymouth; 
that  Grovertown  was  not  a  regidar  stopping-phu^  for  said  train, 
but  that  it  stopped  there  because  it  had  oeen  signalled  to  stop  by 
the  conductor  of  a  freight  train. 

^'  We  further  find  that,  from  the  failure  of  defendant  and  its 
agents  and  servants  in  charge  of  said  train  in  stopping  the  same 
at  Grovertown  without  having  given  any  notice  to  plaintiff,  Hattie 
E.,  that  the  train  had  not  yet  reached  Jrlymouth,  tne  said  Hattie 
E.  was  induced  to,  and  did  leave  said  train  at  Grovertown,  and 
was  subjected  to  said  exposure,  cold  and  suffering  as  aforesaia. 

^^  If  upon  these  facts  the  law  is  with  the  plaintiffs,  then  we  find 
for  the  plaintifb,  and  assess  their  damages  at  three  hundred  dol- 
lars. And  if  the  law  is  with  the  defendant,  then  we  find  for  the 
defendant." 

Over  the  appellant's  motions  for  a  new  trial  and  for  a  venire  de 
novo,  and  its  exceptions  saved,  the  court  rendered  judgment  for  the 
appellees,  the  plaintiffs  below,  for  the  damages  assessed  in  the  special 
verdict  and  tne  costs  of  the  suit,  and  from  this  judgment  Uiis 
appeal  is  now  here  prosecuted. 
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In  this  court  the  appellant  has  afisigned  as  errors  the  following 
decisions  of  the  circmt  court : 

1.  In  rendering  judgment  for  the  appellees  when  the  same 
fihonld  have  been  rendered  for  the  appellant. 

2.  In  overruling  its  motion  for  a  new  triaL 

3.  In  overruling  its  motion  for  a  venire  de  novo. 

4.  In  permitting  the  appellee,  Hattie  E.  Hoagland,  over  appel- 
lant's objections,  to  be  sworn  and  examined  as  a  witness  on  appel- 
lee's behalf  on  the  trial  of  this  cause,  and 

5.  Because  the  special  verdict  was  not  sustained  as  to  the  facts 
found  hj  the  evidence,  and  foxmd  negligence  as  a  matter  of  fact 
instead  of  leaving  it  to  the  court  as  a  matter  of  law,  and  was  in 
effect  a  general  verdict. 

It  is  earnestly  insisted  on  behalf  of  the  appellant,  that  the  facts 
found  hj  the  jury  in  their  special  verdict  do  not  show  negligence 
on  the  part  of  the  appellant's  servants  or  employees  in  the  carriage 
of  the  appellee,  Hattie  £.  Hoag;land,  on  its  passen^r  train  from 
Chicago,  Illinois,  to  Plymouth,  in  this  State.    Doubtless  it  is  true, 
as  daimed  by  counsel,  that,  unless  the  facts  found  by  the  jury 
show  that  the  appellee,  Hattie  E.,  without  any  contributory  fault  on 
her  part,  was  indnced  to,  and  did  leave  the  appellant's  tram,  before 
its  arrival  at  her  place  of  destination,  by  ana  through  the  fault  of 
appellant's  servants,  the  law  of  the  case  was  with  the  appellant,  and 
the  court  should  have  rendered  judgment  accordingly.  But  it  seems 
to  us  that  the  facts  found  by  the  jury  do  show  that  the  injuries  Com- 
plained of  were  the  direct  result  of  the  fault  or  negligence  of  the 
appellee's  servant,  in  tills,  that  they  failed  to  notify  me  appellee, 
Hattie  E.  Hoaglwd,  when  the  tram  was  stopped  at  Grovertown, 
that  it  had  not  yet  reached  the  city  of  Plymouth.     The  conductor 
and  brakeman  in  charge  of  the  passen^r  train  were  the  agents 
and  representatives  of  the  appellant,  and  the  said  Hattie  E.,  as  a 
passenger  under  their  charge,  had  the  right  to  imply  implicitly 
upon  £eir  statements  to  her  and  in  her  hearing  that  the  next  station 
or  stopping  place  of  the  train  would  be  Plymouth,  her  place  of 
destination.     The  jury  found  in  their  special  verdict  that  when 
the  said  Hattie  E.  asked  the  conductor  of  the  train  if  the  next 
station  was  Plymouth,  his  answer  was  ^'  Yes,  the  next  station  is 
Plymouth,  your  stopping  place." 

It  seems  clear  to  us,  that,  from  the  conductor's  answer  to  her 
question,  she  had  the  right  to  believe,  and  to  act  upon  such  belief, 
without  being  chargeable  with  contributoir  negligence,  that  the 
^ext  stopping  place  of  the  train  would  be  Rymouth,  her  stopping 
place,  it  is  manifest  that  the  object  of  her  question  was  to  learn 
whether  or  not  the  next  stopping  place  of  the  train  would  be  her 
stopping  place ;  and  so  it  would  seem  from  his  answer  to  her  ques- 
tion she  was  understood  by  the  conductor. 
When,  therefore,  by  an  unexpected  signal  the  train  was  stopped 
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at  an  nniistial  station,  ten  miles  west  of  the  city  of  Flymootii,  we 
are  of  the  opinion  that  it  was  the  duty  of  appeuant's  condnctor,  in 
view  of  what  he  had  previonsly  said  to  the  appellee,  Hattie  K 
Hoagland,  to  have  informed  her  promptly  that  tne  train  had  not 
yet  arrived  at  Plymouth.  This  the  ;jnry  fonnd  he  had  whoDy 
omitted  to  do.  In  this  omission  we  thmk  the  condnctor  was  gnilty 
of  negligence,  and  for  the  damages  sustained  by  said  SLattie^.,  in 
consequence  of  this  negligence,  and  without  fault  on  her  part,  the 
appellant  was  properly  hdd  to  be  liable. 

The  appellant's  counsel  also  complain  of  the  dedfiions  of  tbe 
trial  court  in  overruling  their  objections  to  two  certain  questions 
propounded  by  the  appellees  to  a  witness,  and  in  permitting  the  wf^ 
ness  to  answer.  As  to  one  of  these  questions  it  is  sufficient  to  say 
that  the  bill  of  exceptions  shows  that  the  appellant  did  not  point 
out  or  state  to  the  court  the  grounds  of  its  objection  to  the  qnee- 
tion  or  to  the  evidence  sought  to  be  elicited  thereby.  In  such  a 
case  the  rule  is  settled  that  this  court  will  not  consider  the  admisa- 
bility  of  the  evidence,  nor  any  objections  made  here  either  to  the 
question  or  to  the  answer  thereto.  Bosenbaum  v.  Schmidt,  54  lod 
231 ;  McCormick  v.  Mitchell,  67  Ind.  248 ;  Peachee  v.  The  State, 
63  Ind.  399. 

As  to  the  other  question  the  bill  of  exceptions  shows  that  the 
appellant  point  out  a  specified  ^ound  of  objection  thereto.  In  diis 
court,  however,  the  ground  of  objection  below  is  abandoned,  and  the 
appellant's  counsel  here  insist  that  the  decision  below  was  errone- 
ous upon  entirely  different  grounds  of  objection,  which  were 
pointed  out  to  the  trial  court.  These  grounds  of  objection  to  the 
question  this  court  will  not  consider. 

We  have  now  considered  and  decided  all  the  questions  presented 
and  discussed  by  the  appellant's  counsel  in  their  orief  of  tnis  qxqs^ 
and  we  have  found  no  error  in  the  record  before  us,  which,  in  our 
opinion,  would  authorize  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed  at  the  appellant^  costs. 

Woods,  J.,  dissents. 

The  Southern  R.  R.  Co.,  Kendrick  et  uz.,  40  IGss.  874,  was  an  sctioA 
brought  by  the  husband  against  the  company  for  damages  by  her  sustained 
by  reason  of  the  negligence  of  the  conductor  of  the  train  upon  which  she  bad 
taken  passage  from  Meridian  to  Newton,  in  not  stopping  the  tratn  at  that 
station,  for  which  she  had  purchased  a  ticket  as  a  passenger,  and  in  failing 
to  give  her  notice  when  the  train  reached  there ;  in  consequence  of  which  she 
was  carried  about  two  miles  past  that  place,  and  the  conductor,  refosng  to 
take  the  train  back  to  the  station,  put  her  off  at  the  place  where  the  train 
had  stopped,  late  at  night,  and  placed  her  under  the  charge  of  two  strange 
nesro  men  to  conduct  her  back  to  Newton,  she  being  without  a  protector, 
and  was  thereby  compelled  to  walk  back  late  at  night,  over  strange  roads 
and  dangerous  bridges,  in  great  bodily  exposure  and  terror  of  mind.  It  was 
held  that  such  an  action  was  maintainable.  The  court  said :  ''  In  the  case  of 
goods  the  obligation  is  to  carry  and  deliver;  as  to  passengers,  it  is  simniy  to 
carry  and  allow  them  sufficient  time  and  opportunity  to  leave  the  vehicte' 
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In  the  latter  case  it  u  presumed  that  they  are  desirous  and  ready  to  quit  at 
their  point  of  destination,  and  it  is  not  the  duty  of  the  carriers  to  put  them 
off;  because,  as  rational  beings,  it  is  to  be  presumed  that  they  will  do  what 
they  expressly  set  out  to  do.    A  duty,  therefore,  deyolves  on  the  passeneer, 
and  it  is,  to  use  reasonable  care  and  diligence  to  leave  the  yehicle,  and  to 
avail  himself  of  the  opportunity  afforded  him  by  the  carrier  to  do  so.    Tet 
as  passengers  must  often  travel  in  such  conveyances  as  railroads  to  places 
whose  localities  are  entirely  unknown  to  them,  a  duty  devolves  on  the  carrier, 
in  order  to  afford  them  an  opportunity  to  depart  at  their  points  of  destina- 
tion, to  give  notice  of  the  arrival  of  the  train  at  such  places."    Bo  in  Penn- 
sylvania  R  R  Co.  V.  Eilgore,  83  Pa  St.  294,  the  court  says:  <*  We  do  not 
think  it  was  the  duty  of  the  conductor  to  go  through  the  train  and  see  that 
every  person  was  safely  passed  out  of  the  cars.    It  was  his  duty  to  stop  the 
tndn  sufficiently  long  to  enable  them  to  get  out,  without  danger  to  their 
persons  or  lives;  and  if  he  did  not  he  was  derelict  in  his  duty." 

8o  -where  the  company's  agents  save  notice  of  the  arrival  of  the  train  at 
the  station  the  plaintiff  desired  to  alight  at,  and  she  went  out  on  the  platform 
of  the  car,  and  the  train  was  then  started  and  the  plaintiff  thrown  down  and 
injured,  it  was  held  that  she  could  recover,  and  the  fact  that  the  train  had 
stopped  within  a  short  distance  of  the  station  and  then  started  up  in  order  to 
reach  it  was  no  defence.    '*  The  court  would  not  be  warranted  in  saying  that 
it  is  not  negligence  to  give  notice  of  the  approach  to  a  station,  ana  then  to 
stop  the  train  short  of  such  station  in  the  night  time.    Such  a  course  would 
naturally  tend  to  jeopard  passengers,  for  it  would  induce  them  to  believe 
that  they  had  arrived  at  the  station  designated,  and  they  would,  in  the  ordi- 
nary course,  go  to  the  car  platform.  At  night  this  must  be  the  inevitable  result. 
It  is  said,  in  the  brief  of  the  counsel  of  the  defendant,  that  it  was  the  right 
to  give  the  notice  at  a  long  distance  from  the  depot,  so  that  the  passenger 
might  prepare  to  leave  the  cars.    This  may  do  when  the  train  is  not  to  stop 
before  it  reaches  the  station.    When  a  station  is  called  the  passengers  have 
the  right  to  infer  that  the  first  stop  of  the  train  will  be  at  such  station." 
Central  R  R  Co.  v.  Van  Horn,  88  rT.  J.  L.  138.      An  instruction  that  the 
defendant  was  responsible  for  the  action  of  persons  not  its  servants,  in  falsely 
announcing  the  arrival  of  the  train  at  the  station,  whereby  the  plaintiff  in 
attempting  to  disembark  was  injured,  is  incorrect ;  but  where  the  jury  found 
specially  uat  the  announcement,  in  fact,  was  made  by  the  proper  servant  of 
the  defendant,  such  instruction  is  harmless.     This  was  a  case  where  the 
tndn  was  stopped  in  the  night  time,  over  a  culvert,  and  the  plaintiff,  his 
station  having  been  properly  announced,  in  attempting  to  alight,  supposing  it 
to  be  the  station,  and  without  fault  upon  his  part,  was  injured.  The  plaintiff 
was  80  injured  that  he  went  blind  in  one  of  his  eyes,  and  was  confined  to  his 
bed  for  a  long  time.    He  recovered  a  verdict  for  $8000,  which  was  afiirmed, 
on  appeal,  by  the  Supreme  Court.     Columbus  &  Indianapolis  Central  R  R 
Co.  «.  Farrell,  81  Ind.  408.    Possibly  the  wife  is  not  bound  by  her  husband^s 
directions  to  the  conductor  to  put  her  off  at  a  place  other  than  at  the  place 
of  her  destination,  unless  she  knew  of  such  directions  before  alighting  from 
the  train.    In  this  case  the  wife  with  two  little  children  and  her  baggage,  in 
the  middle  of  a  cold  December  night,  was  put  off  three  fourths  of  a  mile  from 
the  station.    She  recovered  a  judgment  for  one  thousand  dollars,  no  special 
damages  having  been  proven.     Baltimore,  Pitts.  &  Chi.  By.  Co.  ^,  Pixle^, 
et  uz.,  61  Ind.  22.    It  appears  that  the  wife  did  not  know  but  what  the  tram 
had  arrived  at  the  station. 

Plaintiff  was  carried  four  hundred  yards  by  his  station,  where  his  trunk 
was  put  off  uninjured.  He  requested  the  conductor  to  back  up  his  train  to 
the  station  platform,  which  he  refused,  and  threatened  to  carry  the  plaintiff 
to  the  next  station  if  he  did  not  ali^^ht.  The  conductor  was  very  rou^h  in 
his  manner  towfurds  the  plaintiff.    Plaintiff  alighted  in  the  mud  and  a  slight 
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rain  and  walked  back  to  the  station.  In  an  action  against  tlie  railroad  eom» 
pany  he  recovered  a  verdict  of  $4500  which  was  allowed  to  stand  on  appeal. 
The  court  endorsed  the  doctrines  of  punitive  damaffes.  N.  O.,  J.  &  G.  K. 
R.  R.  Co.  «.  Hunt,  86  Miss.  660.  The  conductor  is  bound  to  move  the  fraia 
back  to  the  platform  if  requested  by  the  passenger;  and  stopping  it  at  an  tu- 
usual  place  renders  the  company  presumptively  in  the  wrong  to  that  exteat, 
and  the  onus  of  explaining  this  neglect  is  thrown  upon  him.  Memphis,  etc. 
R  R.  Co.  V,  Whitfield,  44  Miss.  466;  Foy  «.  Brighton,  etc.,  R  R.  Co.,  18 
C.  B.  (N.  8.)  225. 

The  train  ran  two  miles  past  plaintiff's  station  to  a  water  tank,  whoi  he 
demanded  of  the  conductor  that  tne  train  return ;  the  conductor  said  he  could 
either  leave  the  train  then  or  ride  to  the  next  station.     The  plaintiff  then  lefl 
the  train.     It  was  held  that  this  was  a  compulsory  choice.     No  insult  having 
been  offered  the  plaintiff  by  the  company's  officers  he  was  entitled  to  recovei 
his  pecuniary  damsja^s,  but  not  punitive  damages.    Thompson  v.  N.  O.,  J.  ^ 
G.  R  R  Co.,  50  mSs.  815.     If  the  plaintiff  was  suffering  with  disease,  testi- 
mony thereof  may  be  given  on  the  trial.     M.  &  O.  R  R  Co.  v.  McArtbor, 
48  Miss.  180.     Where  a  company  has  abandoned  its  old  depot,  and  erected  a 
new  one  at  a  point  half  a  mile  short  of,  or  beyond  its  original  terminus,  one 
purchasing  a  ticket  with  a  knowledge  of  such  fact  has  no  cause  of  action 
against  the  company  for  failing  to  carry  him  to  the  old  depot.     Mortindala 
0.  E.  C. ,  St.  J.  &  C.  B.  R  R  Co.,  60  Mo.  508.  Where  a  train  stops  at  a  statios. 
and  a  passenger  leaves  it  temporarily,  ordinary  warning  of  its  starting  should 
be  given  him.     State  e.  Grand  Trunk  Ry.  Co.,  58  Me.  176.     If  the  psssea- 
ffer  get  on  board  a  train  that  does  not  stop  at  his  station,  even  though  be 
nave  a  ticket,  he  cannot  compel  the  conductor  to  stop  the  train.     Chicago  & 
Alton  Ry.  Co.  e.  Randolph,  57  111.  510. 

It  is  the  duty  of  the  passenger  to  inquire  if  the  train  he  is  about  to  hoard 
will  stop  at  his  station,  even  though  he  hold  a  ticket  for  such  station.  And 
if  he  boards  a  train  which  by  the  rules  and  regulations  of  the  company  does 
not  stop  at  his  station,  the  company  will  not  be  liable  for  not  stopping 
thereat,  unless  he  was  misled  by  the  servants  or  agents  of  the  compaoj. 
Pittsburg,  etc.,  R.  R  Co.  v.  Nuzum,  50  Ind.  141;  Ohio,  etc.,  R  R  Co. «. 
Hotton,  6  Cent.  L.  J.  889;  S.  C,  60  Ind.  12;  Ohio,  etc.,  R  R  Co.  c.  Apple- 
white, 62  Ind.  540;  Pittsburg,  etc.,  e.  Kuzum,  60  Ind.  533;  Johnson  «.  iwi- 
road,  46  N.  H.  218;  Cleveland,  etc.,  R.  R  Co.  «.  Bartrom,  11  Ohio  St  457; 
Boston,  etc.,  R  R  Co.  «.  Proctor,  1  Allen,  267;  Cheney  v.  The  Railroad,  11 
Met.  121 ;  Dietrich  v.  The  Railroad,  71  Pa.  St.  482.  If  by  the  rules  and  reg- 
ulations of  the  company,  which  are  known  to  the  plaintiff,  the  train  doeft 
not  stop  at  his  station,  the  conductor  has  no  authority  to  agree  or  make  a  con* 
tract  to  stop  at  such  station.  Ohio,  etc.,  R  R.  Co.  v.  Supra;  Same  «.  Apple- 
white, supra.  Where  the  usual  place  of  stopping  was  an  inn  yard,  it  was 
held  that  putting  down  the  passenger  outside  the  inn  gate  was  actionable. 
Dudley  v.  Smith,  1  Camp.  167;  Ker  «.  Mountour,  1  Bsp.  27.  That  it 
is  dangerous  to  land  the  passenger  at  his  station  is  no  excuse.  Porter  v. 
Steamboat  New  England,  17  Mo.  290. 

*'  If  a  passenger  is  negligently  carried  beyond  the  station  where  he  intended 
to  stop,  and  where  he  had  a  right  to  be  let  off,  he  can  recover  compensatiott 
for  the  inconvenience,  the  loss  of  time,  and  the  labor  of  travelling  hack,  be- 
cause these  are  the  direct  consequences  of  the  wrong  done  him.  But,  if  he 
is  foolhardy  enough  to  jump  off  without  waitii^  for  the  train  to  stop,  he  does 
it  at  his  own  risk,  and  for  this,  his  own  gross  imprudence,  he  can  blsme  no- 
body but  himself."  R  W.  Co.  v,  Aspell,  28  Pa.  St.  147;  and  this  too  even 
though  he  leap  off  to  prevent  beingcarried  by  his  station.  Damont  v,  N.  0. 
A  C.  Ry.  Co.,  9  La.  Ann.  441;  Illinois  Cent.  R  R  Co.  e.  Able,  59  IlL 
181 ;  Givet  v.  M.  &  L.  R.  R  Co.,  16  Mass.  501 ;  Jeffersonville,  etc,  R  B» 
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Co.  9.  Hendricla,  26  Ind.  228;  Same  «.  Swift,  Id.  459;  CAM.  By.  Go.  «. 
Stratton,  78  111.  88. 

^  Plaintm,  a  female,  was  a  passenger;  on  the  arriTal  of  the  train  at  her  sta- 
tion the  enffine  and  part  of  the  carriage  in  which  she  was  riding  were  driven 
past  the  end  of  the  platform  and  came  to  a  standstill ;  the  door  of  her  com- 
partment beings  beyond  the  end  of  the  platform.     Upon  the  train  stopping 
she  aroae  and  opened  the  door,  and  steppisd  on  the  iron  step ;  she  looked  out 
and  saw^  tlie   station-master,  who  was  the  only  attendant  at  the  station, 
pntting  lu^ffaee  into  a  yan.     She  did  not  see  the  guard  or  any  other  railway 
Eerrant,  and  she  stood  on  the  step  looking  for  some  one  to  help  her  until  she 
became  afraid  of  the  train  movins  away ;  and  no  one  then  coming  she  tried 
to  aligbt  by  setting  on  to  the  f  oou>oard ;  she  had  her  back  to  the  carriage,  and 
the  had  boldof  the  door  with  her  right  hand,  while  her  left  held  sevenu  small 
bundles,  and  got  one  foot  on  to  the  footboard,  and  whilst  endeavoring  to 
get  the  other  foot  on  to  the  board,  she  lost  her  hold  of  the  door,  and  slipped 
and  felly  and  was  injured.     It  was  held  that  the  jury  could  And  that  the  ex- 
pectation of  being  carried  beyond  her  station  was  reasonably  entertained  by 
her,  and  that  the  inconvenience  would  have  been  such  as  not  to  render  it 
prudent  on  her  part  to  expose  herself  to  the  danger  incurred  in  alighting, 
and  that  the  defendants  were  therefore  liable  for  the  injury  which  hi^  been 
caused  by  their  neglect  of  duty.     Bobson  «.  North  Eastern  By.  Co.,  L.  R,  10 
Q.  B.  871. 

In  a  case  like  the  principal  case,  where  the  passenger  left  the  train,  but  was 
not  induced  to  do  so  by  the  action  of  the  defendant's  servants,  it  was  held  that 
he  coald  not  recover.     Frost  v.  Grand  Trunk  B.  R  Co.,  10  Allen,  887. 

It  is  the  duty  of  the  company  to  stop  the  train  so  that  the  passengers  may 
^t  off;  it  is  not  sufficient  that  the  speed  of  the  train  is  slackened.    And 
if,   after   passing  the  station,   the  speed  of  the  car  is  again  slackened, 
that  the  passenger  may  get  off,  and,  under  the  direction  of  the  conductor, 
he  does  get  off,  and  in  so  doing  gets  injured,  the  company  is  liable.     It 
is  not  want  of  ordinary  care  if  a  passenger  prudently  uses  the  means  which 
the  company  a&rds  him  to  get  off  the  tram.    Georgia  B.  B.  Co.  «.  McCurdy, 
45  Geo.  388.    So  where  the  defendant  company  stopped  within  four  feet  of 
the  platform  at  night,  and  the  station  was  announced,  and  the  plaintiff 
alighted  (the  train  not  moving  until  it  started  on  its  journey)  whereby  he 
was  injured,  it  was  held  he  could  recover  Ms  damages;  that  it  was  the  duty 
of  the  compEmy  to  move  its  train  up  to  the  platform  so  that  the  passengers 
could  alight  thereon.     Cockle  v.  I/>ndon  &  South  Eastern  By.  Co.,  L.  B., 
7  0.  P.  821;   8.  C.  L.  B.,  6  C.  P.  457;  Praeger  «.  Bristol  «fc  Exeter  By. 
Co.,  24  L.  T.  (N.  S.)  105.     In  Bridges  v.  North  London  By.   Co.,  L.  R,   ^ 
Q.  B.  877,  the  deceased  was  riding  in  the  last  coach ;  the  train  stopped  at 
his  station,  and  the  guard  announced  it  in  the  car,  but  the  last  coach  was  in 
a  tun^iel  while  the  remainder  of  the  train  was  drawn  up  at  the  platform.   The 
deceased  alighted  (at  night),  fell  upon  the  rails  and  was  killed.    The  court 
held  that  the  mere  calling  out  of  the  name  of  the  station  did  not  necessarily 
entitle  the  deceased  to  set  out,  and  that  under  all  the  circumstaDce<t  of  the 
case  be  was  not  justified  in  doing  so.      Whitaker  «.  Manchester  &  Sheffield 
Ry.  Co.,  L.  B.,  5  C.  P.  464,  note.     Where  the  arrival  of  the  train  was  an- 
nounced by  its  servants,  but  at  the  time  it  had  passed  beyond  the  platform, 
sad  the  plaintiff  who  was  well  acquainted  with  the  station  alighted  at  night 
and  was  injured,  and  the  train,   only  an  interval  of  time  havine  elapsed, 
backed  up  to  the  platform,  it  was  held  that  the  company  was  not  liable  nor 
goilty  of  negligence.    Lewis  «.  London,  etc.,  By.  Co.,  L.  B.,  0  Q.  B.  66.     In 
t  like  case,  where  the  train  was  not  backed  up,  it  was  held  that  there  was  evi- 
dence from  which  the  jury  might  infer  negligence  on  the  part  of  the  company. 
W^les  «.   London,  etc.,  B.  B.  Co.,  L.  B.,  9.  C.  P.  126;  Bridges  e.  North 
London  By.  Co.,  supra;  8.  C.  L.  R,  6  Q.  B.  877;  L.B.,  7  H.  L.  App.  213. 
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Bbowk  Aim  Wjfk 

V. 

OmoAGO,  Milwaukee  Ain>  St.  Paxil  Bt.  Go. 

{Advance  Com,  Wiieonnn. — January  10,  1882.) 

The  complaint  seeks  a  recovery  for  sickness  and  bodily  and  mental  snffehc. 
of  the  plaintiff  wife,  and  for  mental  suffering  and  expense  and  trouble  f : 
the  part  of  the  plaintiff  husband  growing  out  of  the  sickneas  of  the  wiff 
alleged  to  have  been  caused  by  the  negligence  of  defendant's  serrants  t: 
directing  plaintiffs  to  leave  a  train  of  passenser  cars  before  thej  hac 
reached  their  destination ;  and  the  action  is  Keld  to  be  in  tort  for  tti 
negligence,  and  not  upon  the  contract  of  carriage,  notwithstanding  aver 
ments  which  show  a  contract  relation  between  the  parties,  and  that  c^ 
fendant  '*  wholly  disregarded  its  duty  in  the  premises,  and  its  coacsci 
and  obligations  to  and  wiih  the  plaintiffs.^' 

While  the  rule  in  actions  for  breach  of  contract  is  that  the  damages  recoTEr- 
able  are  only  such  as  the  parties  may  reasonably  be  supposed  to  have  om- 
templated  as  likely  to  result  from  such  a  breach,  the  general  rule  is. 
actions  for  torts  is  that  the  wrong-doer  is  liable  for  all  injuries  resdtiE^ 
directly  from  the  wrongful  acts,  whether  they  could  or  could  not  hire 
been  foreseen  by  him. 

The  fact,  therefore,  that  defendant's  servants  did  not  know  the  delicate  atate 
of  health  of  the  plaintiff  wife  at  the  time  of  the  alleged  wrong  does  z-a 
relieve  defendant  from  liability  for  the  actual  direct  consequences  of  sod 
wrong. 

The  direct  or  proximate  consequences  of  a  wrongful  act  are  those  vhidi 
occur  without  any  intervening  independent  cause ;  and  the  fact  that  t^t 
injuries  chiefly  complained  of  were  caused  immediately  by  the  ac;  of 
plaintiffs  in  walking  from  the  place  where  they  left  the  cars  to  the  neit 
station  will  not  relieve  defendant  from  liability  therefor  where  it  appesn 
that  the  plaintiffs'  act  in  so  walking  was  rendered  apparently  necesstn 
by  defenaant's  wrongful  act,  and  was  not  negligent. 

The  evidence  in  this  case  of  subsequent  negligence  on  plaintiffs'  pait  cx- 
tributing  to  the  injury,  is  not  sufficient  to  wairant  this  court  in  reveiCBC 
a  judgment  upon  verdict  in  their  favor. 

Appeal  from  circuit  court  Juneau  county. 

J.  W.  Lusk,  for  respondents.     D.  S.  Wegg,  for  appellant. 

Taylor,  J. — The  cause  of  action  in  this  case  will  be  best  gtaied  i 
by  giving  a  copy  of  the  complaint,  which  sets  forth  fnllj  tie  I 
facts  upon  which  a  recovery  is  sought.  After  stating  the  in- J 
corporation  of  the  defendant,  and  alleging  that  it  was  a  eommoi 
carrier  of  passengers  in  this  State,  it  proceeds  as  follows:  "Tbt 
said  plaintiffs,  on  or  about  the  second  day  of  October,  1879,  desinjJ 
to  go  to  Mauston,  aforesaid,  from  the  said  village  of  Kilboum  Gty, 
ana  for  that  purpose  bought  and  paid  about  ^2.30  for  tickeeaS 
Kilboum  City,  from  the  agent  of  said  defendant,  to  oonTev  di 
plaintiffs  to  Mauston  and  return  to  Kilboum  City,  whereby  it  l<- 
came  the  duty  of  said  defendants,  as  carriers  of  passengers,  to  cany 
the  said  plainti&  from  Kilboum  City  to  Mauston  in  their  paaseD^er 
train,  which  left  Kilboum  City  to  go  to  Mauston  at  aboat  ^  '^'^ 
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of  said  day,  and  to  treat  said  plaintifiEs  in  a  respectful  manner^ 
and  carry  them  to  the  proper  and  usnal  landing  place  at  Mauston^ 
to  wit,  the  depot  of  said  defendant  at  said  place.  That  the  said  de- 
fendant  wholly  disregarded  its  said  duty  in  the  premises,  and  its- 
contract  and  obligations  to  and  with  said  plaintiffs,  and,  when  about 
three  miles  east  of  the  depot  of  the  defendant  at  the  said  village  of 
Mauston,  informed  said  maintifis,  by  its  proper  agents  and  servants, 
that  they  had  arrived  at  Mauston,  aforesaid,  and  stopped  the  ti'ain 
for  them  to  ^et  off.  That  said  plaintifEs,  supposing  and  believing 
they  had  arrived  at  Mauston,  as  they  were  informed  they  had  bv 
the  defendant's  servants,  as  aforesaid,  alighted  from  the  detendant's 
train,  and  the  said  train  passed  on.  That  after  said  train  had  left 
them  thev  perceived  that  they  were  not  at  the  Mauston  depot,  and 
did  not  Know  where  they  were.  That  it  was  quite  dajrk.  That 
they  supposed  and  believed  that  they  were  near  the  Mauston  depot,, 
ana  proceeded  up  the  track  in  the  direction  of  Mauston,  as  they  sup- 
posed, expecting  in  a  few  moments  to  arrive  at  the  Mauston  aepot. 
That,  instead  of  being  near  the  Mauston  depot,  they  found  after- 
wards they  were  not,  but,  on  the  contrary,  had  been  carelessly 
and  negligently  put  off  the  defendant's  train  bv  its  servants  about 
three  miles  east  of  said  depot,  apparently  in  the  country ;  and  the 
plaintiffs  knew  not  otherwise,  but  supposed  and  believed  that  they 
nad  got  to  walk  west  on  the  track  of  tne  defendant  until  they  came 
to  some  station.  After  walking  on  the  track  of  the  de:&ndant 
about  three  miles  they  came  to  the  said  village  of  Mauston ;  the 
said  plaintiff  Mary  A.  Brown  being,  by  reason  of  said  long  walk, 
very  tired  and  exhausted,  sick  and  prostrated,  passing  the  balance  of 
the  night  in  a  veiy  restless,  uneasv,  and  feverish  condition.  That 
previous  to  the  said  second  day  of  October,  1879,  and  leaving  Kil- 
boum  Oitv,  as  aforesaid,  the  said  plaintiff  Mary  A.  Brown  had 
been  a  healthy,  well,  and  robust  person,  and  at  the  time  of  taking 
said  walk  was  pregnant  with  child.  That  in  consequence  of  being 
carelesslv  and  negligently  put  off  the  cars  of  the  defendant,  as 
aforesaid,  and  her  ssud  walk,  she  became  sick,  ailing,  aad  vervmuch 
enfeebled,  and  continued  getting  worse,  although  using  the  best  of 
care  and  medical  attendance,  until  about  December  20,  1879,  when 
she  lost  her  child.  That  for  a  long  time  the  said  plaintiff  Mary  A. 
Brown  was  seriously  and  dangerously  ill,  so  much  so  that  her  life 
was  greatly  endangered  and  despaired  of,  and  she  suffered,  had 
suffered,  continued  to  suffer,  ^eat  pain  in  body  and  mind ;  and  the 
said  plaintiff  Orange  Brown,  her  husband,  suffered  personally  great 
anxiety  of  mind,  and  was  put  to  great  expense  and  trouble  in  care, 
nursing,  help,  and  medical  attendance  ana  medicines." 

The  defendaat's  answer  was  a  general  denial  only.  In  the  court 
below  the  plaintiffs  recovered,  among  other  things,  for  the  alleged 
injury  to  Mrs.  Brown. 

Upon  this  appeal  the  learned  counsel  for  the  railway  company 
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insist  that  the  damages  claimed  for  the  sickness  of  the  wife,  md 
for  her  medical  attendance  and  care,  are  too  remote  to  oonstitntn 
a  cause  of  action,  and  that  it  was  error  on  the  part  of  the  conn  be-j 
low  not  to  take  that  part  of  the  case  from  the  jnrj. 

The  first  position  taken  by  the  learned  counsel  for  the  appeHaoi' 
is  that  the  cause  of  action  set  out  in  the  plaintiffs'  complaint  is  fcrl 
a  breach  of  contract,  and  not  an  action  m  tort.     Upon  this  point 
we  cannot  agree  with  the  appellant.    We  think  the  gravamoi  of 
the  action  is  the  negligence  and  carelessness  of  the  appellancs 
agents  and  employees  in  directing  the  plaintifb  to  leave  tne  tram 
before  they  had  arrived  at  the  end  of  their  loumey.     They  did  not 
leave  at  a  place  short  of  their  destination  knowing  that  fact,  bnt 
through  the  neglect  of  the  appellant's  employees  they  were  induced 
to  leave  the  train  short  of  their  journey's  end,  supposing  that  they 
had  reached  it    It  is  true,  the  plaintiffs  in  their  complaint  state  that 
they  paid  their  fare  and  went  on  board  the  train  as  passengers,  to  be 
•carried  from  one  point  to  another  upon  the  appellant's  road,  and 
that  by  reason  of  such  payment  and  entry  upon  that  train  it  be- 
came the  duty  of  the  appellant  to  carry  them  from  the  point  of 
starting  to  their  destination.     These  facts  are,  perhaps,  sufficient  to 
constitute  a  contract  on  the  part  of  the  appellant  tx»  safely  cany 
them  to  their  destination.   Still,  it  is  necessary  in  all  actions  against  a 
carrier  of  passengers  to  state  facts  which  show  the  right  of  the  partr 
to  be  carried  before  he  can  complain  of  any  breach  of  duty  on  x& 
part  of  the  carrier  in  not  conveying  them  safely,  or  in  not  carryii^ 
them  to  their  destination.  The  complaint  in  this  case  is  not  so  mnea 
that  the  plaintiffs  were  not  carried  to  their  destination,  but  that  on 
the  way  the  appellant's  employees  carelessly  and  negligently  induced 
them  to  quit  the  train  beiore  they  arrivea  at  their  destination,  and 
that  in  consequence  of  such  wrong  on  the  part  of  the  appellants 
they  suffered  damage.     It  is  the  negligence  in  putting  the  piainti& 
off  the  train  before  the  journey  was  completed  which  is  complained 
of,  and  not  a  breach  of  the  contract  for  not  carrying  them  to  the 
end  of  their  journey. 

We  seen  no  reason  for  distinguishing  this  case  from  the  class  of 
cases  which  hold  a  railway  company  liable  in  tort  for  an  injury  done 
to  a  passenger,  while  travelling  on  a  train,  caused  by  collision,  the 
breaking  down  of  a  bridge,  or  from  any  defect  in  the  road  or  cars. 
All  these  matters  are  a  breach  of  the  contract  to  carry  the  passenger 
safely,  yet  the  carrier  is  held  liable,  in  an  action  of  tort,  for  any 
injury  sustained,  based  upon  the  all^ation  that  it  was  incnrred 
through  the  carelessness  and  negligence  of  the  company.  All  the 
cases  hold  that  the  person  injured  through  the  negugence  or  care- 
lessness of  the  carrier  may  proceed  either  upon  contract,  ailing 
the  careless  or  negligent  acts  of  the  defendant  as  a  breach  of  the 
contract,  or  he  may  proceed  in  tort,  making  the  carelessness  and 
negligence  of  the  company  the  ground  of  nis  right  of  recovery; 
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Old  if  lie  proceed  for  the  tort  it  becomes  necesaarj  on  the  part  of 
«he  plaintifi  to  show  that  he  stands  in  the  relation  of  a  passenger  of 
:he  carrier,  in  order  to  show  his  right  to  recover  damages  for  the 
negligence  of  the  carrier  in  not  discharging  his  duty  in  carrying 
hixQ  Baf  elj.  Where  the  relation  of  passenger  and  carrier  exists,  the 
law  fixes  the  duty  of  the  carrier  towards  the  passenger,  and  anj 
violation  of  that  duty  is  a  wrong ;  and  if  injury  occurs  to  the  pas- 
Benger  from  such  wrong,  the  carrier  is  r^onsible  and  must  make 
good  the  damage  resulting  therefrom.     Wood  v.  Ry.  Co.,  32  Wis. 
398  ;  l^alfih  v.Kj.  Co.,  42  Wis.  23 ;  Crocker  v.  Ry.  Co.,  36  Wis. 
657—675,  and  cases  cited.     In  this  case  we  deem  it  material  to  de- 
termine whether  the  action  is  an  action  for  a  tort,  or  an  action  for 
a  breach  of  the  contract  to  carry  the  plaintifls  to  their  destination, 
because  we  think  the  rules  of  damages  in  the  two  actions  are  essen- 
tially different.    We  hold  that  the  action  in  this  case  is  based  upon 
the  tort  of  the  defendant  in  negligently  and  carelessly  directing 
the  plaintiffs  to  leaye  tlie  cars  before  they  reached  their  aestinatiou. 
The  plaintiffs  claim,  and  the  eyidence  shows,  that  they  and  their 
child,  about  seyen  years  old,  were  directed  to  leaye  the  cars,  by  the 
brakeman,  at  a  place  some  three  miles  east  of  Mauston,  being  told 
at  the  time  that  it  was  Mauston,  their  place  of  destination.    When 
they  left  the  cars  it  was  night;  it  was  cloudy,  and  had  rained  the 
day  before ;  that  there  was  a  freight  train  standing  on  a  side  track 
where  they  were  put  off  the  train ;  no  platform,  and  no  lights 
yisible  except  those  on  the  freight  train ;  tnat  plaintiffs  soon  ascer- 
tained that  they  were  not  at  Mauston,  and  did  not  know  where  they 
were.    They  did  not  see  the  station-house,  although  there  was  one, 
but  it  was  hid  from  their  yiew  by  the  freight  train  standing  on  the 
side  tnu^.     They  supposed  they  were  at  a  place  two  miles  east, 
where  the  train  sometimes  stopped,  but  where  there  was  no  station- 
house.    They  started  west  on  the  track  towards  Mauston,  expecting 
to  find  a  house  where  they  might  stop,  but  did  not  find  one  untfl 
they  came  to  the  bridge,  aoout  a  mile  east  of  Mauston,  and  then  they 
thought  it  easier  to  go  on  to  Mauston  than  seek  shelter  at  the  house, 
which  was  a  considerable  distance  from  the  track.    They  went  on  to 
Mauston  and  arriyed  there  late  at  night,  Mrs.  Brown  auite  exhausted 
from  the  walk.     She  was  pregnant  at  the  time.     She  had  seyere 
pains  during  the  night,  ana  the  pains  continued  from  time  to  time, 
and  after  a  few  days  she  commenced  flowing.     The  pains  and  flow- 
ing continued  until  some  time  in  December,  when  a  miscarriage 
took  place,  after  which  inflammation  set  in,  and  for  some  time  she 
"Was  80  sick  that  she  was  in  imminent  danger  of  dying.     Theplain- 
tifEB  claim  that  the  miscarriage  and  subseauent  sicKness  were  all 
<^U6ed  by  the  walk  Mrs.  Brown  was  compelled  to  tsdi^e  to  get  from 
theplace  where  they  were  left  by  the  tram  to  Mauston. 

Tlxe  important  question  in  the  case  is  whether  the  appellant  ia 
liable  for  uie  injury  to  Mrs.  Brown,  admitting  that  it  was  caused 
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bj  lier  walk  to  Mansion.  Whether  the  sickness  of  Mrs.  Brown 
was  caused  by  the  walk  to  Mauston  was  an  issne  in  the  case,  md 
the  jury  have  found  upon  the  evidence  that  it  was  caused  by  the 
wall£  There  is  certainly  some  evidence  to  sustain  this  finding  of 
the  jury,  and  their  finding  is,  therefore,  conclusive  upon  this  point. 
Admitting  that  the  walk  caused  the  miscarriage  and  sickness  of  the 
plaintiff  Mrs.  Brown,  it  is  insisted  by  the  learned  counsel  for  the 
appellant  that  the  appellant  is  not  liable  for  such  injury ;  that  it  is 
too  remote  to  be  the  subject  of  an  action  ;  that  the  neeligence  and 
carelessness  of  the  defendant's  employees  in  putting  the  plaindfis 
oS.  the  cars  at  the  place  they  did  was  not  the  proximate  cause  of 
the  miscarriage  and  sickness,  and  for  that  reason  the  appellant  com- 
pany is  not  hable  therefor. 

To  sustain  this  position  of  the  learned  counsel  for  the  appellant 
reliance  is  placed  upon  the  case  of  Walsh  v.  Ry.  Co.,  43  Wis.  23, 
and  it  is  insisted  that  there  can  be  no  real  distinction  made  between 
that  case  and  this.     Upon  a  careful  examination  of  that  case  it  will 
be  seen,  we  think,  the  court  did  distinguish  between  an  action  which, 
was  purely  an  action  for  a  breach  of  contract  and  one  in  tort  In  thst 
case  the  learned  circuit  judge  charged  the  jury  as  follows:  "K  you 
find  that  the  failure  to  return  to  Madison  on  the  day  in  question, 
at  the  time  agreed  upon  in  the  contract,  was  caus^  directly  by 
orders  from  the  headquarters  and  principal  manager  of  the  railwa/ 
company,  made  with  the  full  knowledge  that  the  plaintiff  and  the 
other  excursionists  were  ready  and  waiting  to  be  carried  home  ac- 
cording to  the  arrangement  made  therefor,  and  made  in  wilful  dis- 
regard of  the  rights  of  the  plaintiff  and  the  other  excursionistB,  sub- 
ordinating their  rights  to  the  convenience  of  the  company,  when 
they  had  the  means  at  hand  readily  to  have  fulfilled  their  duty ;  in 
short,  that  the  conduct  of  the  company  was  wilful  and  oppressive,— 
then  you  may  ffive  full  compensatory,  though  not  punitive,  damages, 
embracing  sudi  loss  of  time,  such  injury  to  healtn,  such  annoyance 
and  vexation  of  mind,  and  such  mental  distress  and  sense  of  wrong 
as  you  find  was  the  immediate  result  of  the  misconduct,  and  mnst 
necessarily  and  reasonably  have  been  expected  to  arise  iheref rm 
to  the  plaintiffs  as  one  of  the  excursionists."     This  instruction  was 
excepted  to,  and  this  court  held  the  instruction  erroneous,  and  re- 
versed the  judgment  for  that  cause. 

The  present  chief  justice,  who  wrote  the  opinion  in  the  case,  takes 
special  pains  to  show  that  the  action  was  based  solely  upon  a  breach 
of  contract,  and  was  in  no  sense  an  action  of  tort,  and  ne  expresly 
declares  that  the  rule  of  damages  is  not  the  same  where  the  action 
is  for  a  breach  of  contract  as  far  for  a  tort.  Upon  this  point  he 
uses  the  following  language :  "  It  will  be  seen  that  the  circuit  court 
was  requested  to  charge  that  the  plaintiff  was  only  entitled  to  re- 
cover such  damages  as  naturally  and  fairly  resulted  from  the  breach 
of  contract,  but  could  not  recover  damages  for  the  disappointment 
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of  mind,  sense  of  wrong,  or  injury  to  his  feelings  by  reason  of  snch 
breach.  This  rule  the  learned  circuit  judge  disaffirmed,  holding 
that  if  the  conduct  of  the  company  was  wilful  and  oppressive,  then 
such  injury  to  health,  annoyance,  and  vexation  ox  mind,  mental 
distress,  and  sense  of  wrong  as  were  the  immediate  result  of  the 
misconduct,  and  must 'reasonably  have  been  expected  to  arise  there- 
from to  the  plaintiff,  were  proper  matters  to  be  considered  in  giving 
compensatory  damages.  This  was  confounding  the  important  dis- 
tinction, so  far  as  uie  rule  of  damages  is  concerned,  between  an 
action  in  tort  and  one  upon  contract.  It  was,  in  fact,  applying  to 
this  case  the  rule  which  was  laid  down  in  Crocker  v.  Ry.  Co.,  36 
Wis.  657,  in  an  action  for  a  tort  committed  by  an  agent  of  the 
company.  In  the  case  of  wrongs  the  jury  are  permitted  to  con- 
sider injury  to  feelings  and  many  other  matters  which  have  no 
place  in  questions  of  damages  for  breach  of  contract." 

The  chief  justice  then  quotes  at  large  from  the  case  of  Hobbs  v. 
Ky.  Co.,  10  Law  Hep.  (Q.  B.)  Ill,  with  approval.  In  that  case  the 
English  court  of  appeals  held  that  when  the  railway  company  had 
neglected  or  refusea  to  carry  the  plaintiffs  to  their  aestination,  and 
they  were  compelled  to  get  out  at  a  station  about  five  miles  from 
it,  late  at  night,  and  being  unable  to  get  a  conveyance  or  accommo- 
dation at  an  inn  they  walked  home  a  distance  of  five  miles  in  the 
rain,  and  the  wife  caught  cold  and  was  sick  as  a  consequence  of  the 
walk  and  exposure,  they  could  not  recover  for  the  injury  to  the 
wife.  It  would  seem,  from  the  opinions  ffiven  by  the  learned 
judges  in  the  Hobb  Case,  that  they  treated  the  action  as  an  action 
upon  contract  and  not  an  action  tor  a  tort.  All  the  judges  speak 
of  it  as  an  action  to  recover  for  the  breach  of  contract  to  carry  the 
plaintiffs  to  their  destination. 

The  rule  as  to  what  damages  may  be  recovered  in  actions  for 
breach  of  contract  is  laid  down  by  this  court  in  the  case  of  Candee 
v.W.  U.  Tel.  Co.,  34  Wis.  479,  cited  from  Hadley  v.  Baxendale,  9 
Exch.  341,  and  approved.  It  is  as  follows :  "  W  here  two  parties 
have  made  a  contract,  which  one  of  them  has  broken,  the  damages 
which  the  otlier  ought  to  receive  in  respect  of  such  breach  of  con- 
tract should  be  either  such  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally — that  is,  according  to  the  usual  course 
of  things — from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  pf  both 
parties,  at  the  time  they  made  the  contract,  as  the  probabl^esult 
of  the  breach  of  it." 

The  latter  part  of  this  rule,  as  above  quoted,  would  seem  to  ebver 
all  cases  of  breach  of  contract ;  for  it  must  be  presumed  th^  the 
parties  would  reasonably  be  supposed  to  have  contemplated  that 
the  party  injured  by  the  breach  of  the  contract  would  sustain  such 
damages  as  would  fairly  and  substantially,  in  the  usual  course  of 
things,  result  from  such  breach.    And  so  it  is  often  said  that,  in 

8  A.  &  K  R.  Cas.— 39 
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an  action  for  a  breach  of  contract,  the  damageB  te  be  reooTeiedare 
Buoh  as  may  reasonably  be  snpposed  to  have  been  in  the  contem- 
plation of  both  parties  ^en  thej  made  it  Under  this  rale  the 
damages  which  msLj  be  recovered  in  an  action  for  the  breach  of  a. 
oontmct  are  sometimes  more  remote  and  far-reaching  than  those 
recoverable  for  a  tort 

In  the  case  of  Eichardson  u  Chjnoweth,  26  Wis.  656,  is  an  ilhi&- 
tration  of  the  mle.  In  that  case  the  conrt  say :  ^'  In  sach  cases^ 
where  the  controlling  party  is  advised  of  the  special  pnrpose  of  the 
thing  to  be  completed,  and  of  the  damage  that  wonla  natnrally 
accrue  from  failure  to  complete  it  at  the  specified  time,  and  in  view 
of  this  expressly  stipulated  to  finish  it  at  a  given  time,  there  is  no 
reason  why  he  should  not  be  responsible  for  such  damage  as  is  the 
direct  natural  result  of  his  failure,  even  diou^h  beyond  the  rnere 
difference  between  the  contract  and  market  pnce."  See  Shephenf 
V.  Milwaukee  Gas-light  Co.,  15  Wis.  318 ;  Flick  v.  Wetherbee,  20 
Wis.  392. 

In  many  cases  of  breach  of  contract  the  courts  have  by  their  de- 
cisions established  a  rule  of  damages  which  is  applicable  to  all  of  a 
class.  In  an  action  for  a  breach  of  contract  to  pay  money  at  a  fixed 
time,  the  damf^es  are  the  lawful  interest  on  tne  money  withheld 
from  the  time  it  was  payable  to  the  date  of  the  judgment,  unless 
the  contract  expressly  stipulates  for  other  damages.  So,  in  actioBS 
for  a  breach  of  a  covenant  of  warranty  of  title,  the  damages  are 
limited,  ordinarily,  to  the  purchase  money  paid  and  interest.  In 
these  and  other  classes  of  cases  the  damages  are  fixed  by  arbitrary 
rules ;  but  still  the  general  rule  above  stated,  that  the  damages  are 
such  as  ^^  would  reasonably  be  supposed  to  have  been  contemplated 
that  the  party  injured  by  the  breach  of  the  contract  would  sustain,*' 
would  apply  to  such  caseb ;  for,  in  contracts  of  the  classes  above 
mentioned,  the  parties  would  enter  into  them  knowing  the  law  fix- 
ing the  damages  for  the  breach,  and  so  they  would  be  supposed  to 
have  contemplated  the  payment  of  such  damages  in  a  case  of  breach 
and  no  other. 

In  the  case  of  Ilobbs  v.  Sy.  Co.,  supra,  the  learned  justices  state 
the  rule  in  case  of  breach  of  contract  in  more  concise  language. 
They  say :  '^  Such  damages  are  recoverable  as  a  man  when  making 
the  contract  would  contemplate  would  flow  from  a  breach  of  it 
Under  this  rule  it  was  held  m  the  Ilobbs  Case,  and  by  this  ooiut 
in  the  Walsh  Case,  that  in  an  action  for  a  breach  of  contract  in 
failing  to  carry  a  passenger  to  liis  destination  damages  could  not  be 
recovered  for  injury  to  the  health,  annoyance,  and  vexation  of  mind 
and  mental  distress,  on  the  ground  that  such  damages  were  not  snch 
as  the  parties  making  the  contract  would  contemplate  as  likelv  to 
result  from  its  breach. 

We  are  not  disposed  now  to  question  the  correctness  of  the  de- 
dsion  made  by  tms  court  in  the  case  .of  Walsh  v.  By.  Co.,  sap^ 
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limited  as  that  case  was  to  an  action  solely  for  a  breach  of  contract. 
In  such  cases  the  wilfnlness  of  the  party  in  refusing  to  f nlfil  the 
contract  does  not  in  any  way  change  the  mle  of  damages.  The 
rale  as  to  the  damages  in  actions  upon  contract  is  the  same  whether 
the  breach  be  by  mistake,  pure  accident,  inability  to  perform  it,  or 
whether  it  be  wilful  and  malicious.  The  motives  of  the  party 
breaking  the  contract  are  not  to  be  inquired  into.  1  Sedgw.  Meas. 
Dam.  439,  et  seq.,  and  cases  cited. 

The  rules  which  limit  the  dama^  in  actions  of  tort,  so  far  as 

any  general  rules  can  be  established,  are  in  many  respects  different 

from  those  in  actions  on  contract.     The  general  rule  is  that  the 

party  who  commits  a  trespass  or  other  wrongful  act  is  liable  for  all 

the  direct  injury  resulting  from  such  act,  luthough  such  resulting 

injury  could  not  have  been  contemplated  as  a  probable  result  of  the 

*act  done.     1  Sedgw.  Meas.  Dam.  130,  note ;   Eten  v.  Luyster,  60 

N.  Y.  252 ;  Hill  v.  Winsor,  118  Mass.  251 ;  Lane  v.  Atlantic  Works, 

111  Mass.  136 ;  Keenan  v.  Oavanaugh,  44  Vt.  268 ;  Little  v.  R.  R. 

Co.,  66  Me.  239 ;  Callard  v,  Ry.  Co.,  7  H.  &  N.  79 ;  Hart  v.  R.  R 

Co.,  13  Mete.  99, 104 ;  Wellington  v,  Dawner  Kerosene  Oil  Co.,  104 

Mass.  64 ;  Metallic  Compression  Casting  Co.  v.'  R.  R.  Co.,  109  Mass. 

277 ;  Salisbury  v.  Hercninroder,  106  Mass.  458 ;  Perley  v.  R.  R. 

Co.,  98  Mass.  414 ;  KelIo^_-t;.  Ry.  Co.,  26  Wis.  223 ;  Patten  v.  Ry. 

Co.,  32  Wis.  524,  and  36  Wis.  413 ;  Williams  v.  Vanderbilt,  28  N. 

Y.  217 ;   Ward  v.  Vanderbilt,  34  How.  Pr.  R.  144 ;  Bowas  v. 

Pioneer  Tow  Line,  2  Sawv.  (U.  S.  C.  C.)  21.     These  cases,  and 

many  more  which  might  be  cited,  clearly  establish  the  doctrino 

that  one  who  commits  a  trespass  or  other  wrong  is  liable  for  all  the 

damage  which  legitimately  flows  directly  from  such  trespass  or 

wrong,  whether  such  damages  might  have  been  foreseen  by  the 

wrong-doer  or  not. 

As  stated  by  Justice  Colt  in  the  case  of  Hill  v.  Winsor,  118  Mass. 
251 :  '^  It  cannot  be  said,  as  a  matter  of  law,  that  the  jury  might 
not  properly  find  it  obviously  probable  that  injury  in  some  form 
would  be  caused  to  those  who  were  at  work  on  the  fender  by  the 
*  act  of  the  defendants  in  running  against  it.  This  constitutes  negli- 
^nce,  and  it  is  not  necessary  that  the  injury,  in  the  precise  form 
m  which  it  in  fact  resulted,  should  have  been  foreseen.  It  is  enough 
that  it  now  appears  to  have  been  a  natural  and  probable  conse- 
quence." 

In  the  case  of  Bowas  v.  Pioneer  Tow  Line,  supra,  Judge  Hoffman^ 
speaking  of  the  rule  in  relation  to  damages  on  a  breach  of  contract, 
as  contrasted  with  the  rule  in  case  of  wrongs,  savs  :  ^^  The  effect  of 
this  mle  is  more  often  to  limit  than  to  extend  the  liability  for  a 
breach  of  contract,  although  sometimes,  when  the  special  circum- 
stances under  which  the  contract  was  made  have  been  communicated, 
damages  consequential  upon  a  breach  made  under  those  circum- 
stances will  be  deemed  to  have  been  contemplated  by  the  parties, 


462  BEOWN  V.  CHICAGO,  MILW.  &  ST.  PAUL  BY.  CO. 

and  may  be  recovered  bj  the  defendant.  But  this  role,  as  Mr. 
Sedgwick  remarks,  has  no  application  to  torts.  He  who  commits 
a  trespass  must  be  held  to  contemplate  all  the  damage  which  mnj 
legitimately  flow  from  his  illegal  act,  whether  he  may  have  fore- 
seen them  or  not ;  and  so  far  as  it  is  plainly  traceable  he  muse 
make  compensation  for  it." 

The  justice  and  propriety  of  this  rule  are  manifest,  when  applied 
to  cases  of  direct  injury  to  the  person.  If  one  man  strike  another, 
with  a  weapon  or  with  his  hand,  he  is  clearly  liable  for  all  the  direct 
injury  the  party  struck  sustains  therefrom.  The  fact  that  the  re- 
sult of  the  blow  is  unexpected  and  unusual  can  make  no  diSerenoe. 
If  the  wrong-doer  should  in  fact  intend  but  slight  injury,  and  deal 
a  blow  which  in  ninety-nine  cases  in  a  hundred  would  result  in  a 
trifling  injury,  and  yet  by  accident  produce  a  very  grave  one  to  the 
person  receiving  it,  owing  either  to  the  state  oi  health  or  other 
accidental  circumstances  of  the  party,  such  fact  would  not  reliere 
the  wrong-doer  from  the  consequences  of  his  act.  The  real  qus- 
tion  in  these  cases  is,  did  the  wrongful  act  produce  the  injury  com- 
plained of?  and  not  whether  the  party  committing  the  act  would 
nave  anticipated  the  result.  The  fact  that  the  act  of  the  party 
giving  the  olow  is  unlawful  renders  him  liable  for  all  its  direct 
evil  consequences. 

This  was  the  substance  of  the  decision  in  the  old  and  often-cited 
squib  case  of  Scott  v.  Shepherd,  2  W.  Bl.  892.  Justice  Nares  there 
says  that  "  the  act  of  throwing  the  squib  being  unlawful,  the  de- 
fendant was  liable  to  answer  lor  the  consequences,  be  the  injury 
mediate  or  immediate  ;"  and  in  this  view  of  the  case  all  the  judges 
speedy  although  they  differed  upon  the  question  as  to  the  form  of 
the  action. 

In  the  case  at  bar  the  question  to  be  determined  is  whether  the 
negligent  act  of  the  defendant's  employees  in  putting  the  plaintiffs 
and  uieir  child  off  the  train  in  the  ni^t  time,  at  the  place  where 
thev  did,  was  the  direct  cause  of  the  injury  complainea  of  by  the 
plaintiffs,  or  whether  it  was  only  a  remote  cause  for  which  no 
action  lies.  We  must  in  considering  this  case  take  it  for  mnted 
that  the  walk  from  the  place  where  they  left  the  cars  to  Jianston 
was  the  immediate  cause  of  the  injury  complained  of,  and  the 
negligence  of  the  defendant  in  putting  them  off  the  cars  was  the 
mediate  cause.  We  think  the  question,  whether  there  was  any 
negligence  on  the  part  of  the  plaintiffs  in  taking  the  walk,  was 
properly  left  to  the  jury,  as  a  question  of  fact,  and  they  foxuid  that 
they  were  guilty  of  no  negligence  on  their  part.  They  found  them- 
selves placed  by  the  wrongful  act  of  the  defendant  where  it  be- 
came necessary  for  their  protection  to  make  the  journey. 

The  fact  that  there  was  a  station-house  near  by,  at  which  they 
might  have  found  shelter  until  another  train  came  by,  is  not  con- 
clusive that  the  plaintiffs  were  negligent  in  the  matter.    They  were 
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landed  at  a  place  where  they  could  not  see  it,  and  the  jory  have 
found  that  under  the  circumstances  they  were  not  guilty  of 
ne&;ligence  in  not  finding  it.  The  defendant  must,  therefore,  be 
held  to  have  caused  the  plaintifb  to  make  the  journey  as  the  most 
prudent  thing  for  them  to  do  under  the  circumstances.  And,  we 
think,  under  the  rules  of  law,  the  defendant  must  be  liable  for  the 
direct  consequence  of  the  journey.  Had  the  defendant  wrongfully 
placed  the  plaintifEs  off  the  train  in  the  open  country,  where  there 
was  no  shelter,  in  a  cold  and  stormy  night,  and,  on  account  of  the 
state  of  health  of  the  parties,  in  their  attempts  to  find  shelter  they 
had  become  exhausted  and  perished,  it  would  seem  quite  clear  that 
the  defendant  ought  to  be  liable.  The  wrongful  act  of  the  de- 
fendant would  be  the  natural  and  direct  cause  of  their  deaths,  and 
it  would  seem  to  be  a  lame  excuse  for  the  defendants,  that  if  the 
plaintiff  had  been  of  more  robust  health  they  would  not  have  per- 
ished or  have  suffered  any  material  injury. 

The  defendant  is  not  excused  because  it  did  not  know  the  state 
of  health  of  Mrs.  Brown,  and  is  equally  responsible  for  the  conse- 
quence of  the  walk  as  though  its  employees  had  full  knowledge  of 
that  fact.  This  court  expressly  so  tela  in  the  case  of  Stewart  v. 
Ripon,  supra,  and  substantially  in  the  case  of  Oliver  v.  Town  of 
La  Valle,  36  Wis.  392. 

Upon  the  findings  of  the  jury  in  this  case  it  appears  that  the  de- 
fendant was  guilty  of  a  wrong  in  putting  the  plaintiffs  off  the  cars 
at  the  place  they  did ;  that  in  order  to  protect  themselves  from  the 
effects  of  such  wrong  they  made  the  walk  to  Mauston ;  that  in 
making  such  walk  they  were  guilty  of  no  negligence,  but  were  com- 
pelled to  msike  it  on  account  of  the  defendant's  wrongful  act ;  and 
that  on  account  of  the  peculiar  state  of  health  of  Mrs.  Brown  at 
the  time  she  was  injured  by  such  walk.  There  was  no  intervening 
independent  cause  of  the  injury  other  than  the  act  of  the  defendant. 
All  tne  acts  done  by  the  plaintiffs,  and  from  which  the  injury  flowed, 
were  rightful  on  their  part,and  compelled  by  the  act  of  the  defendant. 
We  think,  therefore,  it  must  be  held  that  the  injury  to  Mrs.  Brown 
was  the  direct  result  of  the  defendant's  negligence,  and  that  such 
negligence  was  the  proximate  and  not  the  remote  cause  of  the  in- 
jury, within  the  decisions  above  quoted.  We  can  see  no  reason 
why  the  defendant  is  not  equally  liable  for  an  iniury  sustained  by 
a  person  who  is  placed  in  a  dangerous  position,  whetner  the  injury 
is  the  immediate  result  of  a  wrongful  act,  or  results  from  the  act  of 
theparty  in  endeavoring  to  escape  from  the  immediate  danger. 

When  by  the  negligence  of  another  a  person  is  threatened  with 
danger,  and  he  attempts  to  escape  such  threatened  danger  by  an  act 
not  culpable  in  itself  under  the  circumstances,  the  person  guilty  of 
the  negligence  is  liable  for  the  injury  received  in  such  attempt  to 
escape,  even  though  no  injury  would  have  been  sustained  had  there 
been  no  attempt  to  escape  the  threatened  danger.    This  was  ao 
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held,  and  we  think  properly,  in  the  case  of  a  passenger  riding  upon 
a  stage-coach,  who,  supposing  the  coach  would  be  overtumed, 
jumped  therefrom  and  was  injured,  although  the  coach  did  not 
overturn,  and  would  not  have  done  so  had  the  passenger  remained 
in  his  seat.  The  passenger  acted  upon  appearances,  and,  not  hir- 
ing acted  negligently,  it  was  held  he  coula  recover;  it  being  shown 
that  the  coach  was  driven  negligently  at  the  time,  which  negligence 
produce  the  appearance  of  danger.  Jones  v,  Bover,  1  Stark.  498. 
The  ground  of  the  decisions  is  veiy  aptly  and  briefly  stated  bv 
Lord  Ellenborouffh  in  the  case  as  follows:  "If  I  place  a  mania 
such  a  situation  tnat  he  must  adopt  a  perilous  alternative,  I  am  re- 
sponsible for  the  consequences." 

So  in  the  case  at  bar  the  defendant,  by  its  negligence,  placed  the 
plaintiflEs  in  a  position  where  it  was  necessary  for  them  to  act  to 
avoid  the  consequences  of  the  wrongful  act  of  the  defendant  and, 
acting  with  ordinary  prudence  and  care  to  get  themselves  out  of 
the  difficulty  in  which  they  had  been  placed,  they  sustained  injuir. 
Such  injury  can  be,  and  is,  traced  directly  to  the  defendant's  n^li- 
gence  as  its  cause,  and  it  is  its  proximate  cause,  within  the  rales  of 
law  upon  that  subject.     The  true  meaning  of  the  maxim,  causa 

t)roxima  non  remota  spectatur,  is  probably  as  well  defined  by  the 
ate  Chief  Justice  Dixon  in  the  case  of  Kellogg  v.  Ry.  Co.,  supra, 
as  by  any  other  judge  of  court.  He  states  it  as  follows:  "An 
efficient  adequate  cause  being  found,  must  be  considered  the  true 
cause,  unless  some  other  cause  not  incident  to  it,  but  independent 
of  it,  is  shown  to  have  intervened  between  it  and  the  result. 

In  the  case  of  Ry.  Co.  v.  Kellogg,  94  U.  S.  175,  the  court  say: 
"  We  do  not  say  that  even  the  natural  and  probable  consequences 
of  a  wrongful  act  or  omission  are  in  all  cases  to  be  chargeable  to 
the  misfeasance  or  nonfeasance.     They  are  not  when  there  is  a 
sufficient  and  independent  cause  operating  between  the  wrong  and 
injury.     In  such  a  case  the  resort  of  the  sufferer  must  be  to  the 
originator  of  the  intermediate  cause.     But  when  there  is  no  inter- 
mediate efficient  cause  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate,  to  it.     The  inquiry  must 
therefore,  always  be  whether  there  was  any  intermediate  cause  dis- 
connected from  the  primary  fault,  and  self-operating,  which  pro- 
duced the  injury.     *     *    *    In  the  nature  of  things  there  is  ili 
every  transaction  a  succession  of  events,  more  or  less  dependent 
upon  those  preceding,  and  it  is  the  province  of  a  jury  to  look  at 
this  succession  of  events  or  facts  and  ascertain  whether  they  are 
naturally  and  probably  connected  with  each  other  by  a  continuous 
sequence,  or  are  dissevered  by  new  and  independent  agencies,  and 
this  must  be  determined  in  view  of  the  circumstances  existing  at 
the  time." 

Within  this  definition  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  to  Mrs.  Brown,  as  th^«  was  no  other 
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<»ii8e  not  incident  to  snch  negligence  which  intervened  to  canse  the 
fiame. 

There  is,  I  think,  but  one  case  cited  by  the  learned  counsel  for 
the  appellant  which  appears  to  be  in  direct  conflict  with  this  view 
of  the  case,  except  those  which  relate  to  breaches  of  contract,  and 
that  is  the  Palace  Car  Co.  v.  Barker,  4  Col.*  344.     This  case  is,  we 
think,  unsuscained  by  authority,  and  is  in  direct  conflict  with  the 
decisions  of  this  court  in  the  cases  of  Stwart  -w/Ripon  and  Oliver 
V.  Town   of  La  Valle,  supra.      This  decision  is,  it  seems  to  me, 
neither  supported  by  the  principles  of  law  nor  humanity.     It  in 
effect  says  tnat  if  an  individual  unlawfully  compels  a  sick  and  en- 
feebled person  to  expose  himself  to  the  cold  and  storm  to  escape 
worse    consequences  from  his  wrongful  act,  he  cannot  recover 
damages  from  the  wrong-doer  because  it  was  his  sick  and  enfeebled 
condition  which  i^ndered  his  exposure  injurious.     Certainly  such 
a  doctrine  does  not  commend  itself  to  those  kinder  feelings  which 
are  common  to  humanity,  and  I  know  of  no  other  case  which 
sustains  its  conclusions. 

In  the  case  of  Sharp  v.  Powell,  Law  Rep.  7  Com.  P.  253,  the 
defendant  was  not  held  liable  in  an  action  of  tort  under  the  follow- 
ing circumstances :  He  unlawfully  washed  a  van  in  the  street,  and 
the  water  ran  down  the  gutter  towards  a  grating  leading  to  the 
sewer.     In  consequence  oi  the  extreme  cola  weatlier  the  grating 
was  obstructed  with  ice,  so  that  the  water  could  not  escape,  and  so 
spread  out  and  froze  over  the  causeway,  which  was  badly  paved 
and  rough,  and  there  froze.     The  plaintiffs  horse,  while  being  led 
past  the  spot,  slipped  upon  the  ice  and  was  lamed.     The  action  was 
brought  to  recover  for  the  injury  to  the  horse,  and  because  it  was 
shown  that  the  defendant  did  not  know  that  the  grate  was  stopped 
so  that  the  water  could  not  escape,  he  was  held  not  liable.     This 
case  comes  within  the  rule  above  stated  ;  there  was  an  intervening 
and  independent  agency  which  caused  the  forming  of  the  ice  in 
the  street,  and  the  consequent  injury,  viz.,  the  frozen  condition  of 
the  grate,  of  which  he  was  ignorant,  and  for  which  he  was  in  no 
way  responsible. 

The  cases  of  Ry.  Co.  v.  Bimey,  Yl  Til.  391,  and  Francis  v.  St. 
Tiouis  Transfer  Co.,  8  Mo.  App.  7,  were  both  cases  similiar  to  the 
one  at  bar,  but  both  cases  were  decided  in  favor  of  the  defendants, 
because  it  was  held  by  the  court  that  the  plaintiffs,  after  being 
''nx)ngfully  left  by  the  defendants  short  of  their  journey's  end, 
'Were  guilty  of  gross  negligence  in  their  manner  of  attempting  to 
complete  die  journey,  and  so  were  not  entitled  to  recover.  I  should 
«ay,  from  the  reasoning  of  the  judges  in  both  these  cases,  that  the 
judgment  would  have  been  for  the  plaintiffs  had  there  been  no 
fault  on  their  part,  and  an  injury  had  occurred  to  them  in  prose- 
eating  the  journey  not  arising  from  their  fault,  or  the  fault  of  a 
third  person. 
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In  the  case  of  Phillips  v.  Dickerson,  85  HI.  Ill,  the  defendamt 
was  doing  no  wrone  to  the  plaintiff,  and,  so  far  as  the  ease  shows^ 
was  unconseious  of  her  existence  at  the  time.  It  was  an  exceptional 
case. 

It  wonld  extend  this  opinion  to  too  great  length  to  undertake  any 
review  of  the  almost  inmiite  number  of  cases  in  which  the  qnesdon 
of  remote  or  proximate  causes  is  discussed.  No  general  and  fixed 
mle  can  be  laid  down  to  govern  all  cases.  It  is  said  by  the  supreme 
court  of  the  United  States  in  By.  Co.  v.  Kellogg,  supra :  "  The 
true  mle  is  that  what  is  the  proximate  cause  of  an  injury  is  OTdi- 
narily  a  question  for  the  jury.  It  is  not  a  question  of  science  or 
legal  knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of  tiie 
circumstances  of  fact  attending  it."  And  similar  language  was 
used  by  this  court  in  the  case  of  x^atten  v,  Ry.  Co.,  32  Wis.  524-535. 
In  that  case  the  present  chief  justice  says :  "  At  aU  events,  we  think 
the  question  was  properly  submitted  to  the  jury  to  determine 
whether  under  all  tbe  circumstances  the  failure  of  the  company  to 
have  a  light  at  the  depot  on  the  arrival  of  the  train  was  tbe  direct 
and  proximate  cause  of  the  accident." 

We  think  that  all  the  objections  made  by  the  learned  counsel  for 
the  appellant  to  the  right  of  the  plaintiffs  to  recover  for  the  injury 
to  the  health  of  Mrs.  Brown  were  overruled  by  this  court  in  the 
cases  of  Oliver  v.  Town  of  La  Valle  and  Stewart  v.  Kipon.  In  tlie 
Oliver  Case  the  injury  complained  of  was  like  that  in  the  case  at 
bar.  The  only  dinerence  m  the  two  cases  is  that  in  the  Oliver 
Case  the  evidence  connecting  the  injury  with  the  negligence  of 
the  defendant  was  more  satisractory  tnan  in  the  case  at  bar.  But 
the  question  of  the  conclusiveness  of  the  evidence  is  one  for  the 

J'ury,  and  they  have  settled  that  question  in  favor  of  the  plaintife. 
n  -the  Oliver  Case  the  negligence  of  the  town  caused  the  de- 
fendant's horses  to  fall  through  and  get  entangled  in  a  bridge  in 
the  highway,-  which  rendered  it  necessary  that  tne  plaintiff  shonld 
make  exertions  to  free  the  horses  from  their  difficulty,  and  such  ex- 
ertions caused  the  injury  complained  of.  It  is  the  same  in  the 
case  at  bar,  only  not  as  plain  in  its  circumstances.  The  negligence 
of  the  defendant  put  the  plaintiffs  in  a  situation  which  rendered  it 
necessary  for  them  to  make  an  exertion  to  get  out  of  such  diffi- 
culty, and  in  doing  so  the  plaintiff  Mrs.  Brown  was  injured,  the 
same  as  Mrs.  Oliver  in  the  other  case. 

The  case  of  Stewart  v.  Bipon  settles  the  other  question,  that  the 
peculiar  condition  of  Mrs.  Brown  at  the  time  is  no  defence  to  her 
claim  for  damages. 

The  objection  made  that  the  verdict  should  be  set  aside  because 
the  evidence  shows  a  want  of  care  on  the  part  of  the  defendants, 
and  that  the  injury  resulted  from  such  want  of  care  after  the  walk 
to  Mauston,  was  clearly  a  question  of  fact  for  the  jury.  It  does 
not  appear  from  the  record  that  any  instruction  upon  this  poi^t 
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was  asked  for  by  either  party  on  the  trial.  There  is,  therefore,  no 
error  upon  this  point  on  the  instruction.  The  evidence  is  not  so 
dear  that  the  damage  was  caused  by  the  subsequent  neglect  of  the 
plaintdfi  to  procure  proper  medical  attendance  as  would  justify  this 
court  in  setting  aside  the  verdict  as  against  the  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 

Cole,  C.  J.,  and  Lyon,  J.,  dissent. 


The  PmsBUBG,  CmcncNATi  and  St.  Louis  E.  R.  Co, 

V. 

Williams. 

(74  Indiana  Beports,  462.— May  T&rniy  1881.) 

Where,  .in  an  action  against  a  railroad  company  for  damages  for  a  personal 

injury  caused  by  the  alleged  negligence  of  such  company,  the  fact  has 

been  established  that  the  plaintiS,  while  a  passenger  in  the  railroad  car 

of  the  defendant,  was  injured,  without  his  fault,  by  the  car  in  which  he 

was  riding  being  thrown  from  the  track  and  upset,  the  law  will  presume 

negligence  on  the  part  of  such  company,  unless  the  contrary  is  shown 

by  the  evidence. 

In  such  case,  it  is  not  sufficient  for  the  defendant  to  show  that  the  car  was- 

thrown  from  the  track  by  reason  of  the  breaking  of  a  rail,  sufficient  in 

size  and  free  from  all  defects,  but  it  must  also  show  that  such  broken 

rail  had  been  properly  laid  down  and  spiked  on  sound  and  sufficient 

cross-ties. 

It  is  not  error  to  refuse  to  instruct  the  jury  in  such  case,  that  the  company 

has  performed  its  full  duty  as  a  common  carrier  of  passengers,  when  it 

has  furnished  for  their  carriage  a  car  or  caboose  which  will  run  with 

safety  while  upon  its  road,  but  will  be  unable  to  resist  the  crash  when 

thrown  from  its  track. 

It  was  not  error  to  instruct  the  jury  in  such  case  that  proof  of  defects  at  oth- 
er points  in  the  road  would  not  make  a  case  of  negligence  at  the  place 
of  the  accident,  nor  render  the  defendant  liable  for  the  injury  to  the 
plaintiff,  unless  it  was  further  shown  that  such  defective  condition 
caused  or  materially  contributed  to  the  accident. 

Where  the  jury  were  unable,  from  the  evidence,  to  give  the  ''hour  and  min-^ 
ute"  at  which  the  accident  occurred,  but  returned  in  answer  to  a  ques- 
tion as  to  such  fact  submitted  to  them,  that,  *'From  the  nature  of  the 
question,  we  cannot  so  positively  answer,"  the  court  did  right  in  ac- 
cepting such  answer,  and  discharging  the  jury  from  the  further  consid- 
eration  of  such  question. 

Brror  which  is  not  pointed  out  or  discussed  in  the  brief  of  the  party  assign- 
ing it  will  be  regarded  as  waived  by  the  Supreme  Court. 

Questions  arising  under  reasons  assigned  for  a  new  trial,  not  discussed  by 
counsel  in  the  Supreme  Court,  will  be  regarded  as  waived. 

Feom  the  Morgan  Circuit  Court. 

8.  Claypool,  H.  C.  Newcomb,  W.  A.  Ketcham,  G.  W.  Grubbs^ 
M,  H.  Parks  and  F.  P.  A.  Phelps,  for  appellant. 
B.  Harrison,  C.  C.  Hines  and  W.  H.  H.  Miller,  for  appellee. 

HowK,  C  J. — ^In  this  action  the  appellee  sued  the  appellant  to 
recover  damages  for  personal  injuries,  which  he  alleged  that  he 
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had  sustained,  without  fault  on  his  part,  while  being  carried  as  a 
passenger  in  the  cars  and  on  the  railroad  of  the  appellant,  by  and 
throu^  the  carelessness  and  negli^nce  of  its  servants  and  agents. 

The  case  having  been  put  at  issue  was  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee,  assessing  his  damages  in  the 
«um  of  seven  tliousand  five  hundred  dollars ;  and  the  appellant^s 
motion  for  a  new  trial  having  been  overruled,  and  its  exception 
saved  to  this  ruling,  judgment  was  rendered  on  the  verdict,  from 
which  said  judgment  this  appeal  is  now  here  proscK^uted. 

All  the  questions  presented  for  the  decision  of  this  court,  in  this 
•case,  arise  under  the  alleged  error  of  the  circuit  court,  in  overrul- 
ing the  appellant's  motion  for  a  new  trial.     In  this  motion,  thirtv- 
two  alleged  causes  {or  such  new  trial,  consisting  chiefly  of  sup- 
posed errors  of  law,  occurring  at  the  trial  and  excepted  to,  were 
assigned  by  the  appellant ;  but  as  many  of  these  causes  have  not 
been  even  alludea  to  by  its  counsel  in  argument,  we  deem  it  un- 
necessary and  unprofitable  for  us  to  set  them  out  in  this  opinion. 
We  will  consider  and  decide  such  questions  only  as  the  appellant^ 
<;ounsel  have  presented  and  discussed  in  their  able  and  exhaustive 
brief  of  this  cause,  and  as  have  been  properly  saved  in  and  by  the 
record  before  us,  in  the  order  adopted  by  counsel.    It  is  insisted  by 
the  appellant's  attorneys,  in  argument,  that  the  court  erred  in  its 
^ixth  mstmction  to  the  jury  trying  the  cause,  which  instruction 
reads  as  follows : 

"  6.  When  the  fact  has  been  established  that  a  passenger  in  a 
railroad  car  has  been  injured,  without  his  fault,  by  the  car  in  which 
he  was  riding  being  thrown  from  the  track  and  upset,  the  law  will 
presume  negligence  on  the  part  of  the  railroad  company,  unless  the 
•evidence  shows  there  was  not." 

It  is  claimed  by  the  appellant's  counsel  that  the  doctrine  of  this 
instruction  is  now  exploded,  but  we  fail  to  see  the  matter  in  the 
light  in  which  counsel  have  sought  to  present  it.  Indeed,  it  seems 
to  us  that  the  doctrine  of  the  instruction  is  good  law,  and,  as 
fiuch,  it  has  been  approved  and  sanctioned  by  this  court  in  several 
of  its  decisions,  xhjis,  in  the  case  of  The  Jeffersonville  R  K.  Co. 
V.  Hendricks'  Adm'r,  26  Ind.  228,  in  speaking  of  the  ruling  some- 
times declared,  that  the  fact  that  injury  is  suffered  by  a  passen^r 
while  upon  the  company's  train  is  prima  facie  evidence  of  the 
-company's  liability,  it  was  said  by  this  court  that,  "Ordinarily 
such  facts  should  be  regarded,  at  least,  as  prima  facie  evidence  oi 
negligence  on  the  part  of  the  company."  This  is  substantially  the 
doctnne  of  the  instruction  complamed  of,  and,  so  far  as  we  are  ad- 
vised, its  correctness  has  never  oeen  doubted  or  questioned  by  this 
court.  Sherlock  v.  Ailing,  44  Ind.  184.  In  some  respects  the 
case  at  bar  is  similar  to  the  case  of  Edgerton  v.  The  New  York, 
etc.,  E.  R.  Co.,  39  N.  Y.  227,  decided  by  the  Court  of  ApnealB  of 
^ew  York,  in  1868,    In  the  case  cited,  the  court  said :  "The  en- 
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dence  showed  that  the  car  in  which  the  plaintiff  was  riding  in 
part   ran  off  the  track,  and  was  broken,  by  means  of  which  the 
plaintiff  was  injured.     This  was  prima  facie  evidence  of  negli- 
gence of  the  defendant.    The  latter  not  only  had  the  entire  control 
of  the  Tehide,  but  also  of  the  track  upon  which  it  was  run,  and  it 
owed  a  dnty  to  the  plaintiflE  to  keep  both  in  a  perfect  and  safe  con- 
dition for  the  transportation  of  passengers  with  entire  safety,  so 
far  as  human  prudence  can  accomplish  these  results.     Experience 
proves  that,  when  the  track  and  machinery  are  in  this  condition, 
and  prudently  operated,  the  trains  will  keep  upon  the  track,  and 
run  thereon  witn  entire  safety  to  those  on  board.    Whenever  a  car 
OT  train  leaves  the  track,  it  proves,  that  either  the  track  or  machin- 
ery, or  some  other  portion  thereof,  is  not  in  a  proper  condition, 
or  that  the  machinery  is  not  properly  operated,  and  presumptively 
proves,  that  the  defendant,  whose  duty  it  is  to  keep  the  track  and 
machinery  in  the  proper  condition,  and  to  operate  it  with  the 
necessaiy  prudence  and  care,  has,  in  some  respect,  violated  this 
duty,     it  is  true  that  a  bad  state  of  the  track  or  machinery  may 
have  resulted  from  the  wronrful  act  of  persons  for  whose  conduct 
the  defendant  is  not  responsible,  and  the  injury  to  the  passenger 
may  have  resulted  therefrom,  and,  in  such  a  case,  the  company  is 
not  responsible,  but  such  cases  are  extraordinary,  and  those  guilty 
of  perpetrating  such  acts  are  highly  criminal ;  and,  therefore,  there 
is  no  presumption  of  the  perpetration  of  such  acts  by  others,  and 
the  company,  if  excusable  upon  this  ground,  must  prove  the  facts 
establishing  such  excuse." 

The  doctrine  of  the  instruction  under  consideration  has  been  ap- 
proved by  the  courts  of  last  resort  in  divers  other  States,  and  by 
the  Supreme  Court  of  the  United  States.  Pittsburg,  etc.,  R.  W. 
Co.  V,  Thompson,  56  111.  138 ;  Sullivan  v.  Philadelphia,  etc.,  E.  E. 
Co.,  30  Pa.  St.  234;  Baltimore,  etc.,  E.  E.  Co.  v.  Worthington,  21 
Md.  275 ;  Yonge  v.  Kinney,  28  Ga.  1 ;  Zemp  v.  W.  &  M.  E.  E.  Co., 
^  Rich.  84;  Isew  Orleans,  etc.,  E.  E.  Co.  v.  AUbritton,  38  Miss. 
242;  Higgins  v,  Hannibal,  etc.,  E.  E.  Co.,  36  Mo.  418;  Stokes  v. 
Saltonstali,  13  Peters,  181.  We  are  of  the  opinion  that  the  court 
did  not  err  in  its  sixth  instruction  to  the  jury  trying  the  cause. 

The  appellant's  counsel  claim  that  the  court  eiTed  in  its  refusal 
to  give  the  jury  the  third  instruction  asked  by  the  appellant,  which 
reads  as  follows : 

*^3.  The  plaintiff  having  shown  that  the  car  was  thrown  from 
the  track  and  road,  and  that  he  received  an  injury  therefrom,  this 
makes  a  prima  facie  case  in  favor  of  the  plaintiff ;  but  if  the  de- 
fendant has  shown  that  the  car  was  thrown  off  by  reason  of  the 
breaking  of  a  rail,  sufficient  in  size  and  free  from  all  defects,  then 
the  plaintiff  cannot  recover  without  showing,  by  the  preponder- 
ance of  the  evidence,  that  the  break  resulted  from  some  defect  in 
the  construction  and  repair  of  the  road  or  the  machinery,  or  from 
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negligence  in  operating  the  train,  or  from  one  or  more  or  all  of 
these  canses.^' 

In  discussing  this  supposed  error,  it  is  conceded  by  the  apipel- 
lant's  counsel,  ^Hhat  the  main  controversy  between  the  parties  was 
as  to  the  cause  of  the  breaking  of  the  rail.     The  plaintiff  claimed 
that  the  rail  broke  for  want  of  sufficient  support,  the  ties  under 
the  rail  being  rotten,  and  the  rails  not  bein^  well  spiked  down^ 
etc.    On  the  other  hand,  the  defendant  claimed  that  the  ties  under 
the  rail  were  good,  and  the  rail  properly  spiked,  and  the  like,  and 
the  break  was  caused  b^  the  action  of  the  frost  alone.    .... 
To  say  the  least,  on  this  issue  there  was  a  strong  conflict  of  evi- 
evidence."     Under  this  view  of  the  state  of  the  evidence,  which  is 
certainly  as  favorable  for  the  appellant  as  its  learned  counsel  could 
make  it,  we  are  of  the  opinion  that  the  Court  committed  no  error 
in  its  refusal  to  give  the  third  instruction,  above  quoted,  at  the  ap- 
pellant's request.     In  the  case  as  stated  in  said  instruction,  it  was 
not  sufficient,  we  think,  for  the  appellant  to  show  that  the  broken 
rail  was  "  sufficient  in  size  and  free  from  all  defects ;"  but,  in  order 
to  relieve  itself  of  the  burthen  of  the  issue  in  the  case  as  stated,  it 
was  necessary  that  the  appellant  should  have  gone  further,  and 
have  shown  that  such  broken  rail  had  been  properly  laid  down  and 
spiked,  on  sound  and  sufficient  cross-ties. 

The  next  point  made  by  the  appellant's  counsel  in  argument  is, 
that  the  court  erred  in  refusing  to  give  the  first  and  sixth  instruc- 
tions asked  by  the  appellant.  These  two  instructions  were  as  fol- 
lows : 

"  1.  If  the  caboose  in  question  was  good  and  sufficient  for  run- 
ning with  safety  while  upon  the  road  of  the  defendant,  the  fact 
that  it  was  unable  to  resist  the  crash  when  thrown  from  the  track 
and  road  does  not  constitute  a  case  of  negligence  against  the  de- 
fendant, for  not  providing  a  good  and  sufficient  car  or  caboose  for 
carrying  passengers." 

"  6.  If  the  road  of  the  defendant  was  good  and  sufficient  for  safety, 
and  if  the  car  was  thrown  from  the  road,  without  any  carelessness 
or  neglect  of  the  defendant,  by  the  breaking  of  a  rail,  or  from  some 
hidden  or  unavoidable  cause,  and  if  the  car  in  which  the  plaintiff 
was  riding  was  sufficient  and  safe  for  running  while  it  remained  on 
the  road,  you  cannot  find  against  the  defendant  on  the  ground 
that  if  the  car  had  been  stronger  the  injury  might  not  have  oc- 
curred, or  not  been  so  severe." 

The  court  did  not  err,  we  think,  in  its  refusal  to  give  these  two 
instructions,  or  either  of  them,  to  the  jury  trying  the  cause.  It 
will  not  do  to  say,  as  a  matter  of  law,  that  a  railroad  company  has 
performed  its  full  duty  as  a  common  earner  of  passengers,  wlien  it 
has  furnished  for  their  carriage  a  car  or  caboose,  which  will  ran 
with  safety  while  upon  its  road,  but  will  be  unable  to  resist  the 
crash  when  thrown  from  its  track.    Yet  this  is  substantially  what 
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the  court  was  asked  to  tell  the  jury  in  each  of  the  two  instmctions 
above  quoted.  The  instructions  do  not  state  the  law  correctly,  and 
the  ooort  very  properly  refused  to  give  them. 

The  appellant's  counsel  next  complain  of  the  action  of  the  court 
in  amending  and  modifying  the  latter  part  of  the  seventh  instruc- 
tion, asked  by  the  appellant,  and  in  giving  the  instruction  as 
amended  and  modified.  We  set  out  the  part  of  said  instruction  to 
which  the  complaint  of  counsel  applies,  as  follows : 

"  For  instance,  if  there  were  rotten  and  defective  ties,  defective 
chairs  and  loose  spikes,  at  other  points  in  the  road,  such  facts,^  if 
proven,  would  not  make  a  case  of  negligence  at  the  point  of  the 
accident,  nor  render  the  defendant  liable  for  the  injury,  unless 
[such  defective  condition  was  shown  at  the  point  of  the  accident, 
and]  it  was  further  shown  that  such  defective  condition  caused  or 
rruUeriaUy  contributed  to  the  accident." 

The  amendment  and  modification  of  the  foreming  part  of  th^ 
seventh  instruction  by  the  court  consisted  in  striking  out  therefrom 
the  words  which  we  have  enclosed  within  brackets,  and  in  insert- 
ing therein  the  words  which  we  have  italicized,  at  the  place  where 
they  now  appear.     In  their  brief  of  this  cause  the  appellant's 
counsel  say  that  the  plain  and  obvious  meaning  of  the  seventh  in- 
struction, as  asked,  was  this :  "  That  the  jury  had  no  right  to  infer 
a  defective  condition  of  the  road  at  the  place  of  the  accident,  from 
proof  of  a  defective  condition  at  other  points.     The  instruction  as 
^ven  said  to  the  jury,  in  effect,  simply  this :  that  proof  of  defects 
m  the  road  at  other  points  would  render  the  defendant  liable,  if 
such  defects  caused  or  contributed  to  the  accident.     This  was  cor- 
rect, but  it  did  not  cover  the  point  asked."    We  agree  with  coun- 
sel that  the  instruction,  as  amended,  modified  and  given,  was  cor- 
rect; and  we  are  of  the  opinion  that  the  court  did  not  err,  either  in 
refusing  to  give  the  instruction  as  asked,  or  in  amending  and  modi- 
fying tne  same  in  the  manner  indicated,  and  as  it  was  given. 

Appellant's  counsel  say,  in  their  brief,  that  the  court  erred  in 
refusing  to  give  the  second  instruction  asked  by  the  defendant; 
but  they  have  failed  to  point  out  the  supposed  error  therein,  or 
to  discuss  any  question  thereby  presented.  Under  the  settled 
practice  of  this  court,  this  alleged  error  must,  therefore,  be  re- 
garded as  waived. 

The  court,  at  the  appellant's  request,  submitted  to  the  jury 
trying  the  cause,  the  following  Question  of  fact: 

"  5.  At  what  time  (giving  the  nour  and  minute)  did  the  wreck 
occur,  on  the  23d  oi  March,  1877,  on  the  road  of  the  defend- 
ant?" 

The  jury  first  answered  this  question  as  follows :  "  From  the 
evidence  adduced,  we  cannot  so  accurately  answer."  But  this  an- 
swer having  been  objected  to,  the  jury  retired  under  the  direction 
of  the  court,  and  afterward  returned  this  answer  to  the  question : 
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'^  From  the  nature  of  the  question,  we  cannot  bo  positively  an-  I 
Bwer."  Over  the  appellant's  objection,  the  second  answer  was  ac- 
cepted by  the  court,  and  the  jury  were  discharsed  from  the  furtlier 
consideration  of  the  question.  It  is  claimed  by  the  appellant's 
counsel  that  this  action  of  the  court  was  erroneous,  but  we  cannot 
so  regard  it.  On  this  point  counsel  say :  "  Two  witneeseB  at  least 
testihed  that  the  wreck  occurred  between  11.40  and  11.45  jl.m.-' 
It  is  certain,  we  think,  that  the  jury  could  not,  from  the  evidence 
of  these  two  witnesses,  give  ^'  the  nour  and  minute''  at  whicb  the 
wreck  occurred ;  and  it  was  the  precise  time  to  a  minute,  and  not 
an  approximation  of  the  time,  which  the  question  required  the  jury 
to  give  in  their  answer  thereto.  It  seems  to  us  that  each  of  the 
answers  of  the  jury  was  a  sufficient  answer  to  the  question  sub- 
mitted to  them,  under  the  evidence  as  stated  by  the  appellant^s 
counsel.  The  question  was  so  framed  that  it  might  well  have  been 
understood  by  an  accurate  and  liberal  minded  jury  to  require  from 
them  a  direct  and  positive  answer  to  a  minute,  or  none  at  all ;  and 
as  they  could  not,  under  the  evidence  as  stated  by  counsel,  answer 
to  a  minute,  their  answers  were  that  they  could  not  answer  so  ac- 
curately or  so  positively  as  the  question  seemed  to  require  them 
to  answer.  "We  have  no  doubt  that  the  jury  answerea  the  ques- 
tion conscientiously ;  and  the  action  of  the  court,  in  dischar^ng 
them  from  the  further  consideration  of  the  question,  was  right 
and  proper,  as  it  seems  to  us. 

The  onlv  other  matter  complained  of  bv  the  appellant's  counsel  is 
mentioned  in  their  brief  in  the  following  language : 

"  We  further  submit  that  a  new  triS  should  have  been  granted 
for  each  of  the  28tih,  29th,  30th  and  32d  reasons  assigned'  for  a 
new  trial.  But  as  this  brief  is  already  too  long,  we  must  content 
ourselves  with  simply  calling  the  attention  of  tlie  court  to  these 
reasons."  This  is  aJl  that  counsel  have  said  on  the  question  pre- 
sented. Under  the  practice  of  this  court,  and  with  all  proper  re- 
spect for  the  learned  counsel,  we  think  that  we  must  content  our- 
selves with  simply  saying  tliat  the  questions  arising  under  these 
reasons  for  a  new  trial,  if  there  were  any  such  questions  properly 
saved,  must  be  regarded  as  waived. 

We  find  no  error  in  the  record  of  this  cause  for  which  the 
judgment  below  can  or  ought  to  be  reversed. 

Tne  judgment  is  afl^rmed  at  .the  appellant's  oosts. 

Petition  for  a  rdiearing  overruled. 

See  Cleveland,  etc.,  R.  R.  Co.  «.  Newell,  peat,  488. 
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Stephen  D.  Kolax,  Bespondent, 

V. 

Thk  Ssooklyn  City  and  Newtown  E.  R.  Co.,  Appellant. 

(Aduxnce  Com,  JV^  Torl^    Ifoffember  22, 1881.) 

Plantiff  took  passage  on  a  street  car  of  defendants  and  rode  on  the  front 

platform,  as  the  defendant  allowed  smoking  only  there  and  he  was  smok> 

in^.      The  conductor  took  fare  from  him  and  allowed  him  to  remain 

witliout  objection.    Tliere  was  abundance  of  room  on  the  seats  insido 

the  car.    By  a  jolt  of  the  car  he  was  thrown  off  and  injured.    The: 

statute  of  New  York  relieves  railroad  companies  from  liability  where  they 

post  on  their  cars  warning  against  riding  on  the  platform  and  furnish 

seats  to  the  passengers  within  the  car.    Defendants  had  posted  this- 

notice  only:  "  Passengers  are  forbidden  to  get  on  or  off  the  car  while  in 

motion,  or  on  or  off  the  front  platform,  or  on  or  off  the  side  except 

nearest  the  sidewidk.''    Sstd^  in  an  action  by  plaintiff  for  the  injury, 

that  the  notice  of  defendant  not  forbidding  passengers  to  ride  on  the 

platform,  the  statute  did  not  relieve  defendant  from  liability.     Ssldf 

further,  that  independent  of  the  mandate  of  the  statute  it  is  not,  even  in 

the  case  of  steam  cars,  negligence  per  se  for  a  passenger  to  stand  on  the 

front  platform  of  a  moving  car. 

Charles  B.  Alexander,  for  appellant 
Frederick  A.  "Ward,  for  respondent. 

Finch  J. — This  is  one  of  those  cases  where  the  real  quarrel  i* 
with  the  verdict  of  the  jury,  and  the  struggle  on  appeal  is  to  avoid 
their  solution  of  the  question  of  fact.  Whether  that  can  be  sue- 
cesBfully  done,  within  the  limits  of  our  power  of  review,  is  the 
question  to  be  considered. 

The  plaintiff  at  a  late  hour  of  the  evening  took  passage  upon 
one  of  the  street  cars  of  the  defendant  company.  There  were 
but  two  or  three  other  passengers,  and  abunaance  of  room  and 
vacant  seats  inside.  Nevertheless,  the  plaintiff,  who  was  smoking,, 
rode  upon  the  front  platform.  He  did  so,  he  says,  because  it  was. 
the  custom  of  the  line  to  permit  no  smoking  elsewhere,  but  to 
permit  it  there.  While  thus  riding  on  the  platform  he  claims  to 
have  been  thrown  off  and  injured  by  the  negligence  of  the  driver. 
His  presence  upon  this  platform,  it  is  now  insisted,  was  per  se  neg- 
ligence, and  bars  his  rignt  of  recovery.  No  decisive  authority  for 
tliis  proposition  has  been  cited  to  us.  The  printed  rules  of  the 
company  in  connection  with  the  general  railroad  act  are  first 
^Ued  upn.  (Laws  of  1850,  p.  211,  §  46.)  That  act  relieves  the 
compames  from  liability,  where  they  post  in  their  cars  a  warning 
^^dnst  riding  on  the  platform  and  furnish  a  seat  to  the  passenger 
within  the  car.  Such  a  notice  was  claimed  to  have  been  given  in 
this  case,  and  the  rule  posted  in  the  car  was  produced.  That  rule 
ifi  in  these  words,  viz. :  "  Passengers  are  forbidden  to  get  on  or  off 


464  NOLAN  V.  THE  BROOKLYN  CITY  A  NEWTOWN  R.  R.  CO. 

the  car  while  in  motion ;  or  on  or  off  the  front  platform ;  or  on  or 
off  the  side,  except  nearest  the  sidewalk."  This  rale  does  not  at 
all  forbid  riding  on  the  front  platform.  -  It  is  the  getting  on  or 

fetting  off  from  that  part  of  the  car  which  is  forbidden ;  evidently 
ecause  a  misstep  or  an  accidental  fall  would  there  be  more  dan- 
gerous than  at  the  rear  platform.  But  once  on,  not  a  word  of 
warning  is  uttered  against  remaining  and  riding  there.  The  efficacy 
of  the  statute  failing,  it  is  next  argued  that  the  authorities  deter- 
mine the  front  platform  to  be  a  place  of  danger,  and  the  passenger 
who  without  necessity  rides  there  takes  upon  himself  the  risk  of 
accident.  ^  We  do  not  so  understand  the  decisions  to  which  our  at- 
tention is  called.  In  Phillips  v.  Rensselaer  <&  S.  R.  B.  Co.,  49 
N.  Y.  177,  the  passenger  undertook  to  get  upon  the  car  while  in 
motion,  and  was  plainly  guilty  of  contributory  negligence.  In 
Clark  V.  Eighth  Ave.  E.  R.  Co.  (36  N.  Y.  135),  the  passenger  was 
riding  on  the  steps  of  the  car,  a  position  palpably  more  dangerous 
than  riding  on  the  platfonn.  In  Ward  v.  Central  Park  R.  R.  Co. 
{11  Abb.  N.  S.  411),  it  appeared  that  the  track  was  in  bad  condi- 
tion from  accumulations  of  snow  and  ice,  of  which  the  passenger 
was  fully  cognizant,  and  which  the  court  say  was  suggestive  of  the 
'''extreme  probability"  of  a  jar  or  jolt.  In  Solomon  v.  Central 
Park,  etc.  (1  Sweeney,  298),  the  boy  was  sitting  on  the  step  of  the 
front  platform  and  was  tlirown  off  by  a  jolt.  In  all  these  cases 
there  was  some  element  warranting  an  inference  of  negligence  be- 
yond and  outside  of  riding  on  the  front  platform.  These  authori- 
ties do  not  establish  the  doctrine  asserted  ;  on  the  contrary  the  rule 
is  settled  that,  independent  of  the  mandate  of  the  statute,  which 
we  have  seen  has  no  application  here,  it  is  not,  even  in  the  case  of 
steam  cars,  negligence  per  se  for  a  passenger  to  stand  on  the  front 
platform  of  a  moving  car.  (Willis  v.  Long  Island  R.  R.  Co.,  34 
N.  Y.  670 ;  Hardencamp  v.  2d  Ave.  R.  R.  Co.,  1  Sweeney,  490 ; 
Ginna  v.  2d  Ave.  R.  R.  Co.,  67  N.  Y.  596.)  The  question  is 
one  of  fact  for  the  jury,  taking  into  view  all  the  circumstances  of 
the  case.  (Morrison  v.  Erie  R.  R.  Co.,  56  N.  Y.  307 ;  Maguire  v. 
Middlessex  R.  R.  Co.,  115  Mass,  239;  "Westchester  &  Phil.  R.  R. 
Co.  V.  McElwell,  17  P.  F.  S.  311 ;  Meesel  v.  L.  &  B.  R.  R.  Co., 
8  Allen,  234 ;  Wharton  on  Negligence,  §  366.)  That  must  neces- 
sarily be  the  rule  in  a  case  like  the  present.  Not  only  was  no 
notice,  such  as  required  by  the  statute,  given  to  the  passenger,  for- 
bidding him  from  riding  on  the  front  platform,  but  he  was  ex- 
pressly  permitted  so  to  do  by  the  act  of  the  conductor  in  taking 
his  fare  while  in  that  position,  and  the  proven  custom  of  the  com- 
pany to  require  passengers  who  were  smoking  to  ride  on  that  plat- 
Torm.  If  there  has  been  any  doubt  about  this  question  it  may 
now  be  deemed  settled,  that  where  the  notice  required  by  the 
statute  is  not  given,  it  is  not  per  se  negligence  for  a  passenger  to 
ride  on  the  front  platform  of  a  street  car. 
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It  is  farther  claimed  that  no  negligence  of  the  defendant  was 
^own.    It  must  be  freely  confeesea  that  the  evidence,  taken  alto- 

f  ether,  is  very  unsatisfactory :  but  that  is  not  the  question  here, 
t  comes  up  in  the  form  of  a  motion  for  a  nonsuit,  which  was 
^denied,  and  that  ruling  must  be  sustained  where  the  evidence  is 
-conflicting  and  the  inferences  to  be  drawn  are  doubtful.  (Beton  v. 
Baxter,  58  N.  Y.  415 ;  Cook  v.  N.  T.  Central,  3  Kevee,  476 ; 
Odisenbein  v.  Shapley,  85  N.  Y.  214.^  On  behalf  of  the  plain- 
tiff it  was  shown  that  the  driver  suddenly  whipped  one  of  his 
horses,  that  the  animal  planned  terribly  under  the  blow,  first,  for- 
ward, and  then  to  one  side ;  that  a  jar  occurred  which,  coming  with- 
out warning,  threw  the  plaintiff  off ;  that  the  driver  attempted  to  stop 
the  car  by  applying  the  brake,  but  failed  because  the  brake  chains 
were  twisted  up,  and  the  brake  kicked  out  of  his  hand,  and  before 
he  could  stop  the  car  the  plaintiff  was  run  over  and  injured.  As- 
suming these  facts  to  be  true  there  was  enough  to  put  tne  company 
upon  its  defence  and  carry  the  case  to  the  jury.  Inferences  of 
negligence  from  the  conduct  of  the  driver  in  managing  his  team 
4Uid  tne  condition  of  the  brake  chains  were  possible.  These  facts 
were  very  strongly  contradicted,  but  we  have  no  warrant  to  decide 
^e  question  of  fact. 

An  exception  was  taken  to  the  ruling  of  the  court,  permitting  a 
witness  to  be  asked  on  his  cross-examination  if  he  had  been  ex- 
pelled from  tihe  Fire  Department.  The  question  was  improper, 
because  the  fact  sought  to  be  proved  was  neither  pertinent  to  the 
issue,  nor  did  it  relate  to  any  specific  fact  which  tended  to  discredit 
the  witness,  or  impeach  his  moral  character.  (People  v.  Oyer  & 
Ter.  Co.  of  JST.  X.,  83  JST.  Y.  460.)  If  the  witness  had  simply 
answered  in  the  a£Srmative,  the  error  might  have  been  harmful  as 
leading  the  jury  to  suspect  something  neither  true  nor  proved. 
But  he  answered  that  he  was  expelled  for  being  absent  without 
leave,  and  on  that  charge  alone.  Of  course  no  unfavorable  in- 
ferences could  be  drawn,  and  we  do  not  see  how  any  harm  could 
possibly  have  resulted  from  the  ruling. 

We  think  the  judgment  must  be  affirmed  with  costs. 
All  concur. 

See  Germantown  PMsenger  By.  Co.  v.  Welling,  8  Am.  ft  Bng.  B.  B.  Cee. 
1MI,  and  note. 


N^HVILLE  AND  ChATTANOOOA  B.  ^  Oo. 

V. 

Ebwixt. 

(AdvaiMe  (km^  Tmnenee,    Jamuurytikj  1882.) 

IL  eod  a  friend  trrlTed  at  the  station  immediately  after  the  departure  of  the 
tndn.    An  employee  of  the  company  who  had  charge  of  the  traina,  train 

8  A.  ft  E.  R  Cas.— 80. 
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men,  and  rolling  stock  inTited  them  to  get  on  an  enslne  whkli  was  wt 
the  station,  and  informed  them  that  the  engine  would  OTertake  thetnis 
at  the  bridge,  a  short  distance  from  the  station,  where  they  could  catch 
the  train.  The  engine  overtook  the  train,  but,  as  a  collision  with  the  rear 
car  was  imminent,  £.  jumped  from  the  engine  to  escape  the  dianger. 
Eeldj  that  the  act  of  the  employee  was  that  of  the  company,  and  that  E. 
and  his  friend  were  not  guilty  of  negligence,  and  were  properij  izpoo 
tiie  engine. 

EaBt  &  Fo^ff  for  R.  B. 
Bate  &  Williams  for  Erwin. 
Circuit  Ooart,  Dayidson  Co. 

Deaderiok,  C.  J. — ^Erwin  recovered  a  judgment  against  the 
R  B,  Co.  for  $1000,  for  injuries  received  in  jumping  from  an  en- 
rine  which  was  about  to  run  into  a  passenger  train  on  the  North* 
Western  Boad. 

The  Court  refused  a  new  trial  and  the  company  has  appealed. 

It  appears  from  the  record  that  in  July,  1875,  about  8  or  9  o'clock 
at  night,  Erwin  and  a  friend  went  to  uie  depot  at  Nashville,  to 
take  passa^  upon  the  regular  passenger  train  to  McKenzie.    The 
train  liad  lust  left  when  tnev  reached  the  depot.    They  inquired  if 
the  train  had  left  at  the  office  of  the  company,  when  Wrenne,  the 
station  agent,  who  has  charge  of  the  trains,  train  men  and  rolling- 
stock,  to^  up  his  lantern  and  requested  them  to  follow  Imn.  They 
did  so,  and  in  answer  to  his  signal  an  engine  came  up  which  he 
said  would  take  them  to  the  train,  as  it  had  just  startea  and  would 
stop  after  crossing  the  trestle.     Three  or  four  of  the  employees  of 
the  company  were  upon  the  engine,  and  Erwin  and  his  friend,  at 
Wrenne  s  request,  also  got  upon  it. 

The  passenger  train  had  not  stopped,  and  the  engine  which  wa^ 
following  it  continued  the  pursuit,  until  by  repeated  blowing  of 
the  whistle  and  other  signals  it  stopped  about  two  or  three  miles 
from  Nashville.  The  engine  ran  into  it.  But  a  short  time  before 
the  collision  the  engineer  and  other  hands  on  the  engine  and  Er- 
win jumped  off  the  train.  Pratt,  the  fellow-passenger  of  Erwin, 
remained  on  the  engine,  bracing  himself  to  receive  the  shock,  and 
was  not  injured.  They  were  placed  on  ihe  passenger  train,  and 
pursued  their  journey. 

The  train  was  seen  by  those  on  the  engine  to  have  stopped  seT- 
eral  hundred  yards  before  it  was  reached.  Erwin  and  his  friend 
upon  bein^  transferred  to  the  passenger  train  paid  their  fare,  prob- 
ably from  Nashville  to  their  destination. 

For  plaintiff  in  error  it  is  insisted  that  Wrenne  had  no  authoritjr 
to  take  the  passengers  on  the  engine,  and  that  the  companv  were 
not  liable  for  any  mjury  resulting  from  the  carelessness  of  those 
in  charge  of  it,  and  that  the  court  erred  in  refusing  to  chaige  the 
jury  that  if  the  conductor  charged  fares  only  from  the  point  at 
which  he  was  overtaken  this  would  not  amount  to  a  ratification  of 
Wrenne's  act 
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Some  cases  are  cited  as  holding  that  a  plaintiff  conld  not  recover 
for  injuries  received  while  riding  on  an  engine,  but  we  have  had 
access  to  them. 

It  would  seem  to  be  within  the  scope  of  Wrenne's  authority  to 
dispatch  a  train  or  engine,  and  if  so  it  is  difficult  to  perceive  why 
the  company  should  not  be  held  liable  for  the  negligence  of  its 
subordinates  in  one  case  as  well  as  another.  He  seemed  to  be  and 
was  in  control  of  the  rolling-stock  at  and  about  the  depot,  issued 
his  orders,  which  were  promptly  obeyed,  and  undertook  to  trans- 
port safely  the  two  passengers  to  overtake  the  train,  and  the  liabil- 
ity of  the  company  was  just  the  same  as  if  a  passenger  car  had 
been  provided  and  the  passengers  placed  in  it  Nor  do  we  per- 
ceive now  it  is  of  any  consequence  whether  the  payment  of  full 
fare  from  Nashville  to  McKenzie  is  regarded  as  a  ratification  of 
Wrenne's  acts. 

There  is  no  error  in  the  charge  which  could  prejudice  the  de- 
fendant below,  and  the  judgment  will  be  affirmed. 


Ihdianapolis  and  St.  Louis  B.  B.  Go. 

V, 

Kennedy. 

(Adtanee  Oaee,  Indiana,     January  2,  1882.) 

•^  regulation  of  the  railroad  company  permitted  passengers  to  travel  upon 
the  freiffht  trains  at  a  reduced  rate  of  fare.  It  also  required  that  tickets 
should  De  procured  before  entering  the  cars,  and  forbade  the  conductors 
to  receive  money  in  payment  of  fare  at  such  reduced  rate.  The  plaintiff 
went  to  the  window  of  the  ticket  office,  and  not  finding  the  agent  there 
made  no  effort  to  see  if  he  was  within  the  office,  and  made  no  attempt 
to  attract  his  notice.  The  plaintiff  immediately  left  the  station,  and 
entered  the  cars.  IMd,  that  he  had  made  no  effort  to  procure  a  ticket, 
and  that  he  was  properly  expelled  from  the  train.  Eeld,  further,  that 
the  complaint  did  not  state  a  cause  of  action. 

Gbooms  &  Bkown,  for  appellant. 

Matson  &  Mathas,  for  appellee  (all  of  Greencastle,  Ind.). 

Appeal  from  the  Putnam  Circuit  Court. 

HowK,  J. — This  was  a  suit  by  the  appellee  to  recover  dama^ 
for  personal  injuries  alleged  to  have  been  sustained  by  him,  with- 
out fault  on  his  part  from  the  wron^ul  acts  of  the  appellant's  ser- 
vants and  employees.  The  cause  having  been  put  at  issue  was 
tried  by  a  jury  and  a  verdict  was  returnea  for  the  appellee,  assess- 
ing his  damages  in  the  sum  of  two  hundred  dollars.  Over  the 
appellee's  motion  for  a  new  trial,  and  its  exceptions  saved,  judg- 
ment was  rendered  on  the  verdict. 
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In  this  court,  the  appellant  has  assigned  as  erroTs  the  following' 
decisions  of  the  Circuit  Court. 

1.  In  overruling  its  demurrer  to  appellee's  complaint; 

2.  In  striking  out  the  first  paragrapn  of  its  answer ;  and 

3.  In  oyerruun^  its  motion  for  a  new  trial 

1.  In  this  complaint,  the  appellee  alleged  in  substance,  that  the 
appellant  was  a  corporation,  organized  under  the  laws  of  this  State, 
and  operating  a  line  of  railway  extending  from  Indianapolis  to 
Terre  Haute,  Indiana,  and  in  pursuit  of  its  business  was  mnnin^ 
divers  passenger  and  freight  trains  over  and  along  its  said  line  of 
railway ;  that  before  the  time  of  the  commission  of  the  grieTances 
complained  of,  the  appellant  had  advertised  to  the  pubfic^  that  it 
would  upon  a  certain  freight  train  carry  passengers,  upon  a  certain 
stipulatea  condition  to  be  complied  witn  by  said  passengers,  to  wit : 
That  said  passen^rs  should  apply  at  the  appellant's  local  office, 
where  freight-tram  tickets  were  kept  for  sale,  before  taking  pass- 
age upon  said  trains ;  that,  on  December  12,  1877,  being  desirous 
of   taking  passage  upon  said  freight  train,  from  Greencastle   to 
Fern,  Indiana,  both  stations  upon  said  road,  appellee  went  to  the 
appellant's  office  at  Greencastle,  and  there  sought  to  obtain  a  freight- 
train  ticket,  thus  complying  with  the  appellant's  r^;ulation8  in  the 
premises ;  iJiat,  at  the  time  the  appellee  so  sought  to  obtain  a  ticket 
as  aforesaid,  the  said  freight  train  was  standing  upon  the  appellant's 
track,  and  no  person  was  then  at  the  appellant's  office,  nor  at  its 
depot  where  said  office  was  situate,  to  sell  tickets,  and  the  appellee 
waited  at  said  office  until  said  freight  train  was  about  to  depart 
from  said  station,  and  thereupon  he  got  on  said  freight  train,  and 
after  it  had  started,  and  when  it  had  run  nearly  a  mile  from  said 
station,  the  appellant's  conductor  and  other  employees  on  said  train 
demanded  a  ticket  of  the  appellee,  and  although  he  explained  to 
said  conductor,  or  other  employee,  the  fact  of  his  seeking  to  buy  a 
ticket  at  said  station  at   Grreencastle,  and  that  he  had  waited  at 
appellant's  office  for  that  purpose  until  said  train  was  about  to 
staii;,  and  although  he  tendered  to  the  appellant's  conductor  or 
other  employee  the  full  fare,  and  offered  to  pay  twice  the  regu- 
lar fare  from  said  station  of  Greencastle  to  said  station  of  Fein,  yet 
the  appellant,  by  its  employees,  disregarding  the  appellee's  ngBts. 
refused  to  carry  him,  and  compelled  nim  to  leave  said  train  at  t 
point  one  mile  from  the  station  of  Greencastle,  where  he  had  sot 
on  said  train ;  that  tlie  appellee's  health  at  the  time  was  such  toit 
he  was  barely  able  to  be  about,  and  had  with  great  effort  ^oe  to 
appellant's  depot  to  take  said  train,  and  he  so  informed  said  con- 
ductor, or  other  employee,  that  he  was  then  under  the  care  and 
treatment  of  a  physician ;  that  appellee  was  compelled  to  will 
from  the  point  where  he  was  put  off  of  said  train  back  to  Green- 
castle, and  by  reason  thereof,  and  of  the  over-exertion  caused  bjr 
appellant's  wrongful  act  in  so  putting  him  off  its  train,  was  made 
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vcTy  sick,  and  Buffered  a  relapse,  and  was  confined  to  his  bed  for 
six  weeks,  and  the  appellee  averred  that  he  would  not  have  suffered 
Buch  relapse  but  for  said  wrongful  acts  of  the  appellant's  servants, 
without  any  fault  or  negligence  on  the  part  of  the  appellee ;  where- 
fore, etc. 

We  are  of  the  opinion  that  the  facts  stated  in  appellee's  com- 
plaint were  not  sufficient  to  constitute  a  cause  of  action  in  his  favor, 
and  against  the  appellant.     It  will  be  observed  that  the  complaint 
shows  upon  its  face  that  the  appellee  rests  his  right  to  a  recovery 
in  this  action,  not  upon  any  breach  by  its  common-law  duty  as  a 
common  carrier  of  passengers  for  hire,  but  upon  its  non-compliance 
with  the  terms  of  an  alleged  special  and  conditional  contract  for  his 
carriage  as  a  passenger.     In  such  a  case  the  partv  plaintiff  must 
show  a  strict  and  literal  compliance  or  attempted,  compliance  on 
his  part  with  the  conditions  imposed  by  the  railroad  company,  or 
otherwise  his  complaint  will  wnoUy  fail  to  state  a  cause  of  action 
against  said  company.     The  appellant  was  not  bound  by  any  law, 
statutory  or  otherwise,  to  carry  passengers  on  its  trains  for   the 
transportation  of  freight ;  and  if,  as  alleged,  it  had  advertised  that, 
upon  a  certain  freight  train,  it  would  carry  passengers  upon  the 
stipulated  condition  to  be  complied  with  by  such  passengers,  that 
they  should  applv  at  its  local  office,  where  its  freight-train  tickets 
were  kept  for  sale,  for  such  a  ticket  before  taking  passage  upon 
such  freight  train,  then,  clearly,  it  was  incumbent  on  the  appellee 
to  allege  in  his  complaint  and  prove  upon  the  trial  that  lie  had 
used  reasonable  efforts  to  comply  with  the  stipulated  condition, 
and  had  been  prevented  from  such  compliance  by  the  fault   or 
negligence  of  the  appellant's  servants. 

it  seems  to  us  that  the  appellee's  complaint  in  this  case  was 
radically  defective  and  insufficient  in  this,  that  it  failed  to  show 
any  reasonable  effort  on  his  part  to  comply  with  the  condition  im- 
posed by  the  appellant  upon  its  carriage  of  passengers  on  its  freight 
trains.  The  complaint  snows  that  at  some  time  on  the  12th  day 
of  December,  1877,  he  went  to  appellant's  depot  and  sought  to 
obtain  a  freight-train  ticket ;  that  at  that  time  no  person  was  at  its 
office  to  sell  such  ticket,  and  that  he  waited  at  said  office  until  the 
train  was  about  to  depart,  and  then  got  on  board  of  said  train. 
For  aught  that  appears  in  his  complaint,  the  appellee  went  to  the 
depot  long  before  train  time,  or  before  he  might  reasonably  expect 
that  any  one  would  be  there  to  sell  such  tickets ;  and,  dthougn  it 
was  stated  that  Le  waited  at  the  office  until  the  train  was  about  to 
depart,  yet  it  was  not  alleged  either  that  no  one  came  to  sell  such 
ticket,  or  that  he  had  afterwards  sought  to  obtain  a  tids:et  before 
the  departure  of  the  train.  In  our  opinion,  therefore,  the  court 
erred  m  overruling  the  demurrer  to  appellee's  complaint. 

The  Pittsbure,  etc.,  Ry.  Co.  v.  Nevzum,  60   Ind.  141 ;  The^ 
Ohio,  etc.,  Ry.  C&.  v  Applewhite,  52  Ind.  540 ;  The  Ohio,  etc.,  Ry: 
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Co.  V.  Hatton,  60  Ind.  12 ;  The  Ohio,  etc.,  Ry.  Co.  v.  Swarthoat, 
67  Ind.  567.  Passing  this  question,  however,  we  will  briefly  oon- 
sider  and  decide  some  of  the  points  made  by  the  appellant's  coun- 
sel arising  under  the  alleged  error  of  the  Circuit  Court  in  over- 
ruling the  motion  for  a  new  trial. 

Counsel  earnestly  insist  that  the  verdict  of  the  jury  was  not  shj*- 
tained  by  sufficient  evidence,  and  was  contrary  to  law.     It  seems  to 
us,  from  our  examination  of  the  evidence,  that  this  position  is  well 
taken.     It  was  admitted  on  the  trial,  that  on  December  12, 187T« 
defendant  had  in  force  a  regulation  permitting  passengerB  to  be 
carried  on  its  freight  trains,  only  on  freight-tram  orders,  to  be  ob- 
tained from  the  station  a^nts,  1000  mile  tickets,  or  on  passes  r^;ii- 
larly  issued,  and  prohibiting  conductors  from  accepting  from  pas- 
senfi^ers  on  freight  trains  any  money,  except  such  tickets.    On  the 
trial  of  the  cause,  the  appellee  was  a  witness  in  his  own  behalf, 
and  testified  to  the  following  among  other  facts,  to  wit:    "I  knew 
the  rule  was  for  a  person  to  get  a  ticket  or  order  to  ride  on  freight 
trains.     .     .     .  Applied  at  the  office  for  ticket  at  window.  The  win- 
dow of  ticket-office  is  near  the  north  door  of  gentlemen's  room. 
There  was  no  one  inside  of  office  that  I  could  see ;  did  not  call  or 
make  any  alarm ;  did  not  ask  for  ticket.     I  made  no  efi[ort  to  fi;et  a 
ticket,  except  to  look  in  at  the  window.     .     .     .     Did  not  lool  for 
any  one,  or  wait  to  see  if  anv  one  could  be  foxmd,  but  went  over  to 
Tim  Murphy's  saloon,  which  was  across  the  track  from  the  depot. 
Stayed  there  a  short  time,  bought  some  coal-oil,  and  then  went  to 
the  caboose  and  got  in  it.     In  five  minutes  the   train  started. 
.     .     .     I  got  off  tlie  train  near  the  west  end  of  the  switch,  and  it 
came  to  a  rail  stop  for  me  to  get  off." 

These  were  the  statements  of  the  appellee,  made  under  the  sanc- 
tion of  his  oath,  and  they  show  very  cleariy,  as  it  seems  to  us,  that 
while  he  had  full  knowledge  of  the  appellant's  regulation  or  rule, 
which  imposed  a  reasonable  condition  upon  his  ri^t  to  carriage  as 
a  passenger  in  its  frieght  trains,  and  utterly  forbade  its  officers  in 
charge  oi  such  trains  to  carry  passengers  thereon  upon  any  other 
terms  than  those  prescribed  in  said  rule,  yet  he  inade  no  effort 
whatever  to  procure  a  freiffht-train  ticket  or  order  from  the  appel- 
lant in  compliance  with  sucn  rule.  Indeed  the  appellee's  own  testi- 
mony as  we  have  quoted  it,  shows  beyond  all  room  for  reasonable 
doubt  that  he  had  no  wish  or  desire  to  procure  for  himself  the 
requisite  ticket  or  order,  in  compliance  with  the  known  rule  of  the 
appellant ;  for  while  he  testified  that  he  made  no  effort  to  get  a 
ticket,  except  to  look  in  at  the  office  window,  yet  he  said  immedi- 
ately afterwards  that  he  did  not  look  for  any  one,  and  did  not  wait 
to  see  if  any  one  could  be  found  to  sell  him  a  ticket. 

Upon  the  appellee's  own  evidence,  and  upon  the  law  applicable 
to  the  facts  thereby  established,  we  are  cleany  of  the  opinion  that 
the  appellee  has  failed  to  show  any  cause  of  action  in  his  behalf 
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acainst  the  appellant  by  reason  of  the  matters  alleged  in  his  com- 
plaint. As  we  have  already  said,  the  complaint  was  bad  on  the 
demorrer  thereto  for  the  want  of  facts;  but  the  appellee's  evidence 
utterly  failed,  we  think,  to  make  as  good  a  case  in  nis  behalf  as  did 
the  allegations  of  his  complaint. 

In  our  consideration  of  the  questions  arising  under  the  alleged 
error  of  the  court  in  overruling  the  motion  for  a  new  trial,  we 
have  rested  the  case  wholly  upon  the  appellee's  own  evidence. 
That  farf orth  it  is  a  case,  not  of  conflicting  evidence,  but  of  an 
utter  failure  of  evidence  to  sustain  the  material  allegations  of  the 
<x>mplaint.  On  account  of  such  failure  of  evidence  it  seems  to  us 
that  the  csourt  clearly  erred  in  overruling  the  appellant's  motion 
for  a  new  trial  The  judgment  is  revei'sed  at  appellee's  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  demurrer  to 
the  complaint,  and  for  further  proceedings  in  accordance  with  this 
opinion. 


Ths  Cleveland  and  MAHONmo  B.  R.  Oa 

V. 

The  Himbod  Furnace  Go. 

{Advance  CtuCy  Ohio.    NovenAer  16,  1881.) 

The  board  of  diTectors  of  a  railroad  company,  who  are  authorised  by  the  act 
of  incorporation  to  conBtmct,  maintain  and  operate  a  railroad,  and,  for 
that  purpose,  are  empowered  to  make  contracts  and  *'to  do  all  acts 
needful  to  carry  into  effect  the  objects  for  which  it  was  created,"  in- 
cluding the  right  to  demand  and  receive  for  the  transportation  of  pas- 
sengers and  property  a  compensation  not  exceeding  a  maximum  rate, 
may,  within  that  limit,  make  contracts  for  transportation  for  a  fixed 
future  period.  Such  a  contract,  if  otherwise  valid,  is  not  ultra  vires 
and  void,  for  the  reason  that  it  binds  the  corporation  for  a  fixed  period 
of  time. 

Erbob — Eeserved  in  the  District  Court  of  Cuyahoga  County. 

The  action  below  was  brought  by  Himrod  Furnace  Co.,  to  re- 
cover damages  for  the  breach,  by  tne  Cleveland  and  Mahoning 
R.  R  Co.,  of  an  alleged  contract,  to  receive  and  dock  at  Cleve- 
land, and  to  transport  from  thence  over  its  road  to  plaintiffs  fur- 
naces at  Younsstown,  all  the  Lake  Superior  iron  ore  which  the 
plaintiff  shoula  require  in  the  manufacture  of  pig  iron  at  its  fur- 
naces. 

As  alleged  in  the  petition,  and  as  proved  to  the  satisfaction  of 
the  jury,  on  issue  joined,  which  required  such  proof,  the  railroad 
"Was  bound  for  ten  years  from  February  15, 1860,  to  receive,  dock 
and  transport  said  ore,  at  the  rate  not  exceeding  $1.00  per  ton  for 
five  years,  and  for  a  further  term  of  five  years  at  a  rate  not  exceed- 
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in^  $1.20  per  ton,  and  not  exceeding  the  lowest  freight  charged  to 
others  dnnnff  the  whole  period  of  ten  years. 

The  breadn  alleged  was,  that  although  the  railroad  oompanr 
had  fully  performed  said  contract,  by  carrying  pkintifPs  ores  at 
the  a^'eed  rate  down  to  1864,  yet  on  the  Ist  of  l^ovember  of  that 
year,  it  refused  longer  to  recognize  or  be  bound  by  said  contract^ 
and  thereafter  refused  to  carry  unless  at  a  much  greater  rate,  which 
the  plaintiff  was  compelled  to  pay  and  did  pay  under  prote^  there 
being  no  other  mode  of  supplymg  said  furnaces. 

The  action  was  commenced  April  11,  1868.  The  existence  as 
well  as  the  validity  of  said  contract  was  put  in  issue.  The  trial 
resulted  in  a  verdict  in  favor  of  plaintifiE,  including,  by  way  of 
damages,  all  overcharges  exacted  and  paid  the  railroad  company 
for  receiving,  docking,  handling  and  transporting  ores,  from  the 
time  when  the  company  refused  longer  to  observe  the  contract  to 
the  commencement  of  the  action,  and  also  including  expenses  paid 
to  others  than  the  railroad  company  for  docks  at  Cleveland,  and 
for  handling  the  ore  at  that  point. 

On  a  motion  for  a  new  trial,  as  well  as  in  the  petition  in  error, 
numerous  reasons  are  assigned  why  this  judgment  should  be  re- 
versed. None  of  these  have  been  sustained,  except  as  to  die 
amount  paid  other  parties  at  Cleveland  for  dockage,  etc  As  to 
that  item  a  remittitur  has  been  entered,  and  the  judgment  less  that 
amount  has  been  affirmed.  Only  one  of  these  questions  has  been 
reserved  for  report,  and  the  facts  specially  relating  to  it  will  be 
stated  in  the  opinion. 

Johnson,  J. — A  former  judgment  in  favor  of  the  plaintiff  in  er- 
ror was  reversed  and  reported  in  Himrod  Furnace  Co.  v.  The  C. 
and  M.  R  R  Co.,  22  O.  State,  451.  For  a  full  statement  of  the 
pleadings  and  of  the  points  then  decided  we  refer  to  that  repoit  I 
It  is  sufficient  for  our  present  purpose  to  say,  that  it  was  uiere 
held,  that  certain  evidence  was  admissible  to  prove  the  alleged  eon- 
tract,  and  that  said  contract,  if  proved,  was  not  void  for  want  of 
mutuality  of  obli^tion  between  the  parties,  nor  for  want  of  a  ^' 
ficient  consideration. 

On  the  last  trial,  this  contract  was  proved  as  alleged,  and  a  Te^ 
diet  and  judgment  resulted,  which  it  is  sought  to  reverse. 

This  judj^ent  as  to  all  overcharges  paid  by  the  plaintiff  belof^ 
to  the  plaintiff  here,  has,  after  a  careful  consideration  of  all  the 

Eoints  made,  been  affirmed.     Among  the  errors  assigned  is  one  we 
ave  reserved  for  report. 

It  is  now  claimea  that  this  contract  for  transportation,  thon^ 
not  void  for  want  of  mutuality,  nor  for  want  of  a  sufficient  oomi- 
eration  to  support  it,  is  so  for  want  of  a  capacity  of  the  corporatioo 
to  make  it.  It  is  insisted  with  earnestness  and  marked  abilitj* 
that  the  laws  of  Ohio  do  not  confer  upon  the  directors  of  a  rail' 
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way  Gorporation  the  power  to  make  each  a  contract  for  a  term  of 
years,  wiiich  will  bina  that,  or  any  future  board  of  directore.    The 
daixn  is  that,  ^^  The  franchise  conferred  ujpon  railway  corporations 
as  the  agents  of  tiie  State,  for  the  operation  of  a  public  nighway, 
to  transport  persons  and  property  and  to  receive  a  reasonable  com- 
pensation for  it,  was  given  to  be  used  for  the  equal  benefit  of  those 
to  whom  it  equally  belonged,  and  not  to  be  abused ;  to  be  preserved 
in  all  its  integrity,  for  use  from  time  to  time,  as  the  exigencies  of 
the  corporation  and  the  public  good  mi^ht  require,  and  not  to  be 
frittered  away  by  alienation  or  contract  m  favor  of  individuals  or 

classes,  or  to  build  up  monopolies  or  other  interests To 

hold  that  this  judgment  and  discretion  of  the  directors  in  perform- 
ing their  duties,  under  the  authority  of  this  franchise,  might  be 
suspended  for  periods  of  ten  years  in  succession,  would  certainly 
be  attended  witn  strange  if  not  disastrous  consequences."  (Judge 
Ranney's  Brief.) 

The  substance  of  this  claim  is,  "  that  a  board  of  directors  of  a  rail- 
way corporation  have  no  authority  to  bind  the  corporation  for  a 
term  of  years,  or  for  any  future  time,  however  short,  which  in  any 
manner   abridges  or  suspends  the  discretion  of  the  same  or  any 
future  board  to  fix  rates  such  as  the  exigencies  of  the  corporation 
and  the  public  good  might  require,"  in  short,  that  such  a  contract 
r-     is  ultra  vires,  notwithstanding  the  contract,  when  made,  is  based 
-  :     upon  a  sufficient  and  valuable  consideration  received  by  the  corpo- 
i;      ration,  and  was  in  all  respects  fair  and  reasonable. 

In  the  discussion  of  this  proposition^  it  is  of  the  first  importance 
that  it  should  be  carefully  distinguished  from  other  questions  of 
^^-^    somewhat  kindred  nature,  which  the  learned  counsel  have  blended 
/       with  it  in  the  argument. 

tic  1st.  It  is  distinguishable  from  that  class  of  contracts  sometimes 
^,.-^  made  by  common  carriers,  which  are  held  to  be  void  because  they 
^-^'  unjustly  discriminate  in  favor  of  one  shipper  over  another.  The 
.;_  invalidity  of  such  contracts  arises  from  the  fact  that  it  is  against 
public  policy  to  allow  any  common  carrier,  whether  an  individual 
^1-;:     or  a  corporation,  to  give  an  illegal  preference  to  one  shipper  over 

another,  for  the  same  kind  and  amount  of  service. 
,,^:  When  such  is  the  nature  of  the  contract  for  transportation,  its 
'^^^  validity  or  invalidity  does  not  depend  upon  the  individual  or  cor- 
]:^  porate  character  of  the  carrier,  but  upon  the  provisions  of  the  con- 
;4:  '^  !''^^  itself,  unless  the  terms  of  the  charter  of  the  corporation  limits 
J^^:     its  Dower  to  contract  in  this  respect. 

"^^  These  contracts  are  not  enforceable  because  they  are  against  pub- 

vti:'  Jicpoh'cy,  and  not  because  they  are  ultra  vires.  An  act  of  a  corpo- 
"^i,,  ration  is  ultra  vires  when  it  is  beyond  the  chartered  powers  of  the 
''^^,..  corpoi-ation,  and  is  therefore  said  to  be  void.  It  may  also  be  void 
^.^.  because  it  is  against  public  policy  as  declared  by  statute,  or  the 
inndamental  law,  or  tor  any  reason  tliat  would  make  a  like  con- 


Ci^' 
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tract  of  an  individnal,  void.  In  the  case  before  ns,  the  conit 
-charged  the  jury  as  to  what  constituted  an  invalid  contract  on  ac- 
<x)unt  of  discrimination.  That  charge  was  not  prejudicial  to  the 
plaintiff  in  error.  The  jury  found  as  a  fact  that  this  contract  vas 
not  obnoxious  to  this  objection.  A  careful  review  of  the  evidence 
■satisfies  ns  that  the  jury  were  warranted  in  so  finding.  This 
•eliminates  from  the  problem  the  question  of  the  invalidity  of  this 
<M)ntract  on  the  ground  of  discrimination. 

2d.  That  such  a  contract  is  not  void  for  want  of  a  sufficient  con- 
^deration  to  support  the  promise  of  the  railroad  company,  nor  for 
want  of  mutuahty  of  obligation  between  the  parties,  was  settled  in 
this  case  when  it  was  here  before. 

The  Himrod  Funiace  Co.  v.  The  C.  and  M.  R  R  Co.,  22  0.  St. 
451.    We  see  no  reason  to  disturb  this  decision. 

3d.  This  is  not  a  question  of  the  abuse,  by  the  board  of  directors, 
of  the  judgment  and  discretion  vested  in  tnem  by  law,  to  contract 
for  transportation.  Keither  the  stockholders  nor  the  public 
authorities  are  here  complaining. 

It  is  not  even  insistea  that  the  rates  fixed  bv  the  contract  are 
not  reasonable  and  advantageous  to  the  railroad  company,  nor 
that  the  board  of  directors  did  not  act  in  perfect  sood  faitL 

In  view  of  the  evidence  and  the  verdict,  we  have  the  right  to 
assume  that  the  contract  was  to  the  mutual  advantage  of  bo£  par- 
ties ;  that  it  was  made  in  good  faith,  and  that  its  performance  for 
the  whole  term  would  not  have  been  injurious  to  the  interest  of 
the  stockholders,  or  in  any  way  suspend  or  abridge  the  powers  con- 
ferred to  dischar^  the  duties  the  corporation  owed  to  the  public 
as  a  common  carrier,  to  carry  for  all  on  equal  terms. 

4th.  Neither  does  the  length  of  time  the  contract  has  to  ran 
affect  the  question  of  power.  A  contract  for  a  less  time  than  ten 
years,  or  indeed  for  any  time,  is  invalid  if  there  is  no  corporate 
power  to  make  time  contracts  for  transportation. 

If  the  power  exists  to  make  a  time  contract  for  transportation 
the  discretion  thus  vested  may  be  abused  to  the  prejudice  of  the 
■corporation  and  its  stockholders.  For  such  abuse  of  vested  powers 
the  law  furnishes  a  remedy  in  proper  cases  as  in  other  cases  of  a  oreach 
of  trust  by  boards  of  directors  of  corporations.  So  it  might,  by  such 
a  contract,  grant  a  monopoly  to  one  shipper,  and  thus  render  it  inca- 
pable of  carrying  for  others.  It  is  not  claimed  that  the  existence  of 
this  contract  impairs  the  capacity  of  the  company  to  carry  for 
others,  as  its  public  duty  requires.  "We  are  thus  brought  to  tiie 
question,  whether  the  board  of  directors  had  the  power  or  capacity 
to  make  a  contract  to  transport  property  for  a  fixed  time.  This 
•depends  upon  its  chartered  powers. 

The  Cleveland  and  Malioning  R  E.  Co.  was  chartered 
February  22,  1848,  with  authority  to  construct  a  railroad  from 
Cleveland  to  "Warren,  Trumbull  County,  with  the  right  to  extend 
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it  east  to  the  State  line.  The  company  was  to  have  "  all  the  powers 
and  be  subject  to  all  the  restrictions  and  provisions  of  the  '  Act 
reflating  railroad  companies,'  passed  February  11th,  1848."  1 
Ohio  Hanway  Rop.  S45. 

By  the  Act  of  Feb.  11, 1848,  this  corporation  was  endowed  with 
a  corporate  capacity,  '^  to  sue  and  be  sued,  plead  and  be  impleaded, 
defend  and  be  defended,  contract  and  be  contracted  with,  acquire 
and  convey  at  pleasure  all  such  real  and  oersonal  estate  as  may  be 
necessary  and  convenient  to  carry  into  enect  the  objects  of  the  in- 
corporation ;  .  .  .  .  and  do  all  needful  acts  to  carry  into  effect  the 
object  for  which  it  was  created ;  and  such  company  shall  possess 
all  the  powers  and  be  subject  to  all  the  rules  and  restrictions  provided 
by  this  act,  except  so  far  as  modified  by  the  special  act  incorporat- 
ing the  same. 

Dj  sec.  7  the  directors  are  vested  with  the  exercise  of  these  corpo- 
rate powers,  and  are  to  ^^  transact  all  business  of  the  corporation." 
By  sec  12  "  such  corporation  may  demand  and  receive  for  the 
transportation  of  passengers  on  said  road,  not  exceeding  three  and 
one  half  cents  per  nule,  and  for  the  transportation  of  property  not 
exceeding  five  cents  per  ton  per  mile  when  the  same  is  to  be  trans- 
ported a  distance  of  thirty  miles  or  more,  and  in  case  the  same  is 
transported  for  a  less  distance  than  thirty  miles  such  reasonable 
rate  as  may  be  from  time  to  time  fixed  by  said  company."  1  Ohio 
Hailway  Keport,  14-17. 

In  this  act  the  power  "  to  contract  and  be  contracted  with,  .... 
and  to  do  all  needful  acts  to  carry  into  effect  the  objects  for  which 
it  was  created,"  clearly  embraces  the  power  to  transport  persons 
and  property,  as  a  common  carrier  for  nire. 

This  obviously  includes  the  right  to  charge  and  collect  compen- 
sation, at  a  rate  not  exceeding  the  maximum  fixed  by  sec.  12  of 
the  statute. 

Substantially  the  same  provisions  are  found  in  the  general  act  of 
1852  relating  to  railroads.  The  object  for  which  the  charter  was 
^nted  was  to  construct,  maintain  and  operate  a  railroad  for  the 
mdividual  benefit  of  the  stockholders,  as  well  as  for  the  public 
benefit.  Here,  then,  is  an  express  power  to  make  contracts  for 
transportation,  and  to  agree  with  the  shipper  upon  rates.  The 
only  limitation  which  the  statute  imposes  is  that  the  rates  shall  not 
exceed  the  maximum  by  sec.  12  of  tne  act. 

Every  undertaking  to  carry  persons  or  property  rests  upon  con- 
tract express  or  impued.  It  may  be  the  result  oi  an  express  con- 
tract, agreed  upon  oy  the  parties,  or  it  may  arise  by  implication  of 
law.  In  either  case  it  is  a  contract,  which  gives  the  company  the 
right  to  demand  and  receive  compensation. 

The  power  that  exists  to  make  a  contract  for  a  single  shipment 
will  authorize  a  contract  for  a  series  of  shipments,  or  for  a  period 
of  time. 
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Whether  the  rates  be  fixed  by  a  schedule  aud  posted  up,  or  br 
separate  contract  in  each  case,  is  not  material.  In  either  way  it  iB 
a  lawful  exercise  of  the  power  to  contract  with  the  shipper  for  a 
compensation. 

We  fully  agree  that  this  corporation  is  the  creature  of  the  law, 
and  that  being  such  '^  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence ;"  Dartmouth  College  v.  Woodward,  4: 
Wheat.  518,  636 ;  and  that  grants  of  power  to  individuals  to  con- 
struct, maintain  and  operate  a  railroad,  as  a  body  corporate,  which 
are  primarily  designed  for  the  profit  of  its  stodmolders,  should  re- 
ceive a  strict  construction.  "  The  exercise  of  the  corporate  fran- 
chise, bein^  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation."  Beaty 
V.  Knowles,  4  Peters,  162.  This  does  not  excluae  the  right  to  use 
any  appropriate  means  to  carry  into  effect  the  powers  expressly 
granted  or  necessarily  implied.  There  is  a  clear  line  of  distinction 
between  cases  involving  the  mode  of  exercising  granted  powers 
and  those  where  the  power  to  do  the  act  is  wanting.  If  the  power 
to  do  an  act  is  clearly  conferred,  either  by  express  grant  or  by 
necessary  implication,  the  corporation  may  adopt  any  appropriate 
means,  not  expressly  forbidden.  The  moae  or  manner  m  which 
the  act  shall  be  done,  is,  in  the  absence  of  limitations  imposed  by 
the  charter,  left  to  the  sound  discretion  of  the  corporate  authority. 

In  this  case  the  power  to  make  contracts  for  transportation  can- 
not be  questioned. 

Whether  such  contracts  shall  be  made  by  a  published  tariff  of  rates, 
or,  as  expressed  in  the  bill  of  lading  which  accompanies  each  ship- 
ment, or  by  a  general  contract  with  each  shipper  for  a  longer  or 
shorter  term,  rests,  we  think,  in  the  sound  discretion  of  the  board 
of  directors.  If  either  method  is  resorted  to  it  is  but  the  exercise 
of  a  power  expressly  granted,  which  is  necessary  and  essential  to 
carry  out  one  ot  the  leading  objects  of  the  corporation,  namely,  to 
earn  money  for  the  proprietors.  If  this  were  not  so  railroad  cor- 
porations would  possess  immunities  that  no  individual  has. 

A  contract  maae  to-day  might  be  repudiated  to-riiorix)w,  or  even 
while  goods  are  in  transit  under  agreed  rates,  under  the  plea  that 
the  exigencies  of  the  corporation  requires  it.  If  such  a  principle 
be  sound,  no  reason  exists  why  it  should  not  apply  to  all  executory 
contracts  which  the  corporation  is  authorized  to  make,  as  well  as  to 
contracts  for  transportation. 

In  this  holding,  we  do  not  controvert  the  principle  that  the 
company  cannot  sQienate  its  franchise  or  property  which  are  essen- 
tial to  tne  performance  of  any  duty  it  owes  to  the  public. 

This  corporation  is  clothed  with  powers  and  franchises  of  both  a 

Sublic  and  private  nature.     It  could  not,  without  express  authority, 
ivest  itself  of  its  power  to  perform  all  obligations  it  owed  to  tne 
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public  or  to  the  State.    It  could  not  do  this  either  bj  misiiser, 
nonnser,  or  by  contract  without  liability  to  the  State,  or  to  those 
having  the  right  to  demand  their  performance.    As  a  private  cor- 
poration  it  also  possessed  powers  and  franchises,  such  as  the  power 
to  oontract  and  be  contracted  with,  and  generally  to  do  all  acts 
needful  to  carry  out  the  objects  of  the  incorporation.     Inclnded  in 
this  dafis  of  powers  is  that  of  demanding  and  receiving  compensa- 
tion for  transportation.    Its  power  to  contract  in  this  respect  is 
limited  by  the  maximnm  rate  fixed  by  statnte,  also  by  the  role 
above  stated,  that  it  cannot  impair  its  ability  to  perform  its  public 
duties.  To  make  a  contract  for  transportation  binding  for  a  greater 
time  than  a  single  shipment  is  within  the  scope  of  its  authority,  if 
it  is  otherwise  valid,  and  if  the  power  to  perform  all  the  duties  it 
owes  to  the  public  are  not  impaijndd  or  abridged. 

Thus,  in  Thomas  v.  West  Jersey  R.  Co.,  101  W.  S.  71,  it  was 

held  that  a  lease  by  a  railroad  company  of  all  its  road,  rolling  stock 

and  franchises,  for  which  no  authority  is  given  in  the  charter,  is 

ultra  vires  and  void,  that  the  general  power  to  contract  with  other 

companies  for  the  mutual  transfer  of  goods  and  passengers  did  not 

include  the  power  to  lease.    It  was  further  held  that  any  contract 

by  which  the  company  renders  itself  incapable  of  performing  its 

duties  to  the  public,  or  which  attempts  to  absolve  itself  from  its 

obligation  without  the  consent  of  the  State,  violates  its  charter 

and  is  forbidden  by  public  policy. 

I^  this  we  concur,  but  cannot  see  its  application  to  the  case  at 
bar.  It  is  not  even  pretended  that  this  railroad  has,  by  this  con- 
tract, rendered  itself  incapable  of  performins^  its  duties  to  the  pub- 
lic, or  that  it  has  attempted  to  absolve  itself  from  any  obligation  to 
the  State,  or  to  the  public  as  a  public  carrier,  under  the  act  of  in- 
corporation. 

The  State  v.  Consolidation  Coal  Co.,  46  Md.  1,  was  decided  on 
the  same  principle,  where  it  was  held,  that  the  power  to  sell  and 
convey  all  its  property  and  franchises,  and  thus  escape  its  obliga- 
tions to  the  public,  could  only  be  conferred  by  express  legislation. 
To  the  same  effect  are :  Beach  v.  The  Delaware  and  Baritan  Canal 
Co.,  24  N.  J.  465 ;  S.  C.  22  N.  J.  Eq.  E.  130 ;  Middlesex  R.  R. 
Co.  V.  Boston  and  Chelsea  R.  R.  Co.,  115  Mass.  347;  Richardson  v. 
Sibley,  11  Allen,  65. 

These,  and  other  cases  that  might  be  cited^  rest  upon  the  princi- 
ple that  the  corporation  owes  duties  to  the  public,  that  the  fran- 
chises granted  to  it  impose  a  trust,  and  that  without  express 
authority  it  cannot  disable  itself  from  the  performance  of  these 
duties,  or  the  faithful  execution  of  the  trust. 

For  aught  that  appears,  or  is  even  suggested,  the  plaintiff  in  er- 
ror has  performed  all  its  corporate  duties  to  the  public,  and  has 
faithfully  discharged  the  trust  reposed  in  it  by  the  grant  of  its 
franchises,  to  the  satisfaction  of  Uie  State  and  of  the  public    The 
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existence  of  this  ten-jear  contract  has  not^  ao  far  as'we  are  adTiaed, 
incapacitated  the  corporation  from  the  performance  of  all  of  sod. 
datiea  and  tmsta. 

Neither  the  State,  nor  the  public  who  are  benefitted  bj  this  pub- 
lic highway,  nor  the  Btockholders  are  complaining.  Whj  should  the 
corporation  be  allowed  to  absolve  itseli  from  a  contract,  iaiiiy 
made,  of  mntnal  obligation  and  advantages  when  made,  sapport^ 
by  a  valuable  consideration  received  in  great  part,  and  free  from 
any  discrimination,  simply  because  it  may  prove  less  profitable  thaa 
was  anticipated. 

What  eSect  such  a  contract  would  have  on  the  rights  of  other 
shippers  we  have  not  considered,  as  they  are  not  here  complaining. 

We  hold  that  the  making  of  this  contract  was  in  the  exereiae  of 
the  sound  discretion  of  the  board  of  directors,  granted  to  them  in. 
the  charter  of  the  company,  and  is  not  ultra  vires  and  void. 

Judgment  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


PxmrsTLVAinA  Go. 


JOHK   WkNTZ. 

(AdMmcB  CoM^  Ohio,) 

The  power  of  a  railroad  compaay  to  make  and  enforce  a  regnlataoa  tbat 
one  or  more  designated  passenger  trains  on  its  road  shall  not  stop  at  spe- 
cified stations  or  places,  is  subject  to  legrislative  control;  and  by  the  act 
of  1852,  S  26,  as  amended  in  1867  (S.  &  8.  114;  Rev.  SUts.  $  3320),  such 
power  is  taken  away  as  to  municipal  corporations  containing  three  thou- 
sand inhabitants. 

Where  one  travelling  on  a  passenger  train  of  a  railroad  company  presents 
to  the  conductor  a  ticket  issued  by  such  company,  authorizing  him  to  ride 
from  one  to  another  designated  station,  '^only  on  such  trains  as  stop 
regularly  at  both  stations,*'  and  is  ejected  from  the  cars  by  such  conduc- 
tor between  such  stations,  it  will  be  no  defence  to  the  passenger's  action 
against  the  company  for  damages,  that  by  the  r^ulations  of  the  com- 
pany the  train  on  which  ha  was  travelling  did  not  stop  at  the  latter  sta- 
tion, if  the  ticket  was  issued  since  the  passage  of  the  act  of  1867,  and 
such  station  was  in  a  municipal  corporation  which,  at  the  time  the  ticket 
was  issued,  had  a  population  of  three  thousand  inhabitants,  and  the  pss- 
senger  believed  when  he  took  passage  on  the  train  that  it  stopped  st 
both  stations. 

Ebror  to  the  District  Court  of  Crawford  County. 

In  1876,  John  Wentz  commenced  an  action  in  the  Court  of 
Common  Pleas  of  Crawford  County,  against  the  Pennsylvania 
Co.,  operating  the  Pittsburg,  Fort  W  ayne  and  Chicago  R  B. 
to  recover  damages  sustained  by  being  ejected  from  a  train 
of  cars  of  the  Pennsylvania  Co.  in  which  he  was  riding  as  t 
passenger.     The  facts  are  as  follows:   Wentz   has  resided  siooe 
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1859  on  liis  fann  one  and  a  half  miles  from  Bucyrus,  a  mtmicipal 
oorporation,  oontaining  in  1870,  and  ever  since,  more  than  three  thou- 
sand  inhabitants,  and  being  the  county  seat  of  Crawford  County. 
He  desired  to  attend  the  Centennial  Exhibition  at  Philadelphia^ 
and    seeing    that    the    Pennsylvania    Co.   was    selling    rai&oad 
tickets    to  and  from  Philadelphia  at  reduced  rates,  he  applied  at 
the  office  of  the  company,  in  Bucyrus,  for  a  ticket  to  Philaaelphia. 
He  ^was  informed,  however,  that  he  could  not  obtain  such  ticket  tnere^ 
bnt  Goold  obtain  it  at  Crestline,  twelve  miles  further  east  on  the 
oompanVs  road.    He  then  bought  a  ticket  from  Bucyrus  to  Crest- 
line and  return.    That  ticket  contained  these  words :  ^^  In  consid- 
eration  of  the  reduced  rate  at  wlucli  this  ticket  is  sold,  the  pur- 
chaser agrees  to  use  it  only  on  such  trains  as  stop  i*egularly  at  both 
Etations  named  rBucvms  and  Crestline),  and  for  a  continuous  trip 
each  way  only.'^     He  went  to  Crestline  on  August  11,  1876,  pre- 
senting nis  ticket,  which  was  a  sufficient  voucher  for  his  fare  to 
that  place,  and  retaining  such  ticket  as  a  voucher  that  his  fare  was 
paid  for  his  return  from  Crestline  to  Bucyrus.     At  Crestline  he 
purchased  of  the  company  a  ticket  to  Philadelphia.     He  remained 
at  Philadelphia  until  August  21,  187^,  when  he  purchased  of  the 
company  a  ticket  from  I%iladelphia  to  Crestline,  and  took  passage 
to  tne  latter  place.    At  Pittsburg  he  and  the  other  passengers. 
were  required  to  change  cars,  and  were  placed  in  what  was  called 
the  limited  mail,  a  passenger  train  of  the  company  running  from 
New  York  through  Pittsburg,  through  Crestline,  tnence  throuffh 
Bucyrus,  and  on  to  Chicago.     Arriving  at  Crestline,  where  the 
train  was  stopped  for  a  few  minutes,  he  retained  his  seat,  and  when 
the   cars  had  reached  a  point  about  four  miles  from  Crestline, 
and  within  eight  miles  of  Bucyrus,  the  conductor  came  to  him  for 
his  fare.     He  presented  the  ticket  he  had  purchased  at  Bucyrus^ 
but  the  conductor  informed  him  that  the  limited  mail,  on  which 
he  was  then  riding,  did  not  stop  at  that  place,  and  that  he  would 
be  carried  to  Forest,  which  is  twenty-eight  and  one  half  miles  west 
of  Bucyms,  on  payment  of  eighty-five  cents.     He  said  he  was  will- 
ing to  pay  eighty-five  cents,  but  not  willing  to  go  to  Forest,  and  he 
insisted  on  stopping  at  Bucyms.     The  conductor  then  stopped  the 
ti-ain  and  told  mm  he  must  get  off  or  be  put  off,  and  thereupon  he 
left  the  train.     This  was  about  one  o'clock  at  night.     He  walked 
home,  arriving  there  at  five  o'clock  in  the  morning.     Soon  after- 
ward he  brought  suit  against  the  company  and  obtained  a  verdict 
and  judgment  for  eighty-seven  dollars  and  fifty  cents.     That  judg- 
ment having  been  dfirmed  in  the  District  Court,  this  petition  m 
error  was  filed  to  reverse  both  judgments. 

By  the  printed  rules  and  regulations  of  the  company,  the  limited 
mail  did  not  stop  at  Bucyrus. 

By  the  26th  section  of  the  act  relating  to  incorporated  com- 
panies, as  amended  in  1867  (S.  &  S.  114 ;  Kev.  Stats.  §  3320),  it 
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waB  provided  as  follows :  ^'  Sec.  26.     That  eveiy  railioad  oompanj 
in  tula  State  shall  cause  all  its  trains  of  caiiB  for  passengers  to  en- 
tirely stop  upon  each  arrival  at  any  station,  at  an^  town  or  village 
having  a  population  of  three  thousand,  and  aU  trains  advertiaed  by 
such  company  to  stop  at  any  station  for  the  receiving  of  pasa^igeEs 
shall  stop  the  same  at  such  station  for  a  time  sufficient  to  receive 
and  let  off  passengers ;  and  everv  company,  and  eveiy  person  in  the 
employment  of  such  company,  tnat  shall  violate,  or  cause,  or  permit 
to  be  violated  the  provisions  of  this  section,  shall  forfeit  and  pay  for 
each  offence  not  more  than  one  hundred  nor  less  than  twentyrfive 
dollars,  to  be  recovered  in  a  civil  action,  on  complaint  of  any  per- 
son before  any  justice  of  the  peace  of  the  county  in  which  the  vio- 
lation shall  occur,  and  in  all  cases  of  violation  of  the  provisions  of 
this  section  the  company  whose  agents  shall  cause  or  permit  such 
violation  shall  be  liable  for  the  amount  of  such  forfeiture,  and  in 
all  cases  the  conductor  upon  such  train  shall  be  held  prima  facie 
to  have  caused  the  violation  of  this  section,  which  may  occur  by 
the  train  in  his  charge,  and  said  forfeiture  to  be  recovered  in  the 
name  of  the  State  of  Ohio  for  the  use  of  conunon  schools." 

J.  T.  Brooks,  for  plaintiff  in  error. 

S.  H.  Harris,  for  defendant  in  error. 

Oket,  C.  J. — The  claim  is  urged  that  when  Wentz  purchased  the 
ticket  at  Bucyrus,  and  also  when  he  retained  his  seat  m  the  limited 
mail  at  Crestline,  he  knew  that  train  did  not  stop  at  Bucyros ;  and 
hence,  that  in  making  the  agreement  the  parties  were  in  pari  delic- 
to, and  that  in  retaining  his  seat  at  Crestline,  Wentz  was  goiltj  of 
negligence,  either  of  which  facts  should  defeat  a  recovery.  But 
we  need  not  determine  how  far  such  knowledge  should  affect  a  re- 
covery. It  is  sufficient  to  say  the  court  charged  the  jury  that  such 
knowledge,  if  he  had  it,  would  defeat  Went^s  action,  and  that  the 
jury  found  in  his  favor.  This,  therefore,  was  in  effect  a  finding  of 
the  jury  that  he  did  not  have  sudi  knowledge ;  and,  after  a  careful 
examination  of  the  evidence,  we  cannot  say  such  finding  was  deailj 
wrong. 

A  further  claim  is  made,  that  there  was  a  special  contract  be- 
tween Wentx  and  the  company.  Ho  doubt  a  special  agreement 
between  the  parties  that  Wentz  should  only  use  tne  ticket  he  pur- 
chased at  Bucyms  upon  a  particular  train  would  have  been  valid, 
whether  made  before  or  after  the  passage  of  the  act  of  1867.  Bat 
no  such  agreement  was  proved.  KobMy  testified  to  anything  of 
the  sort  Indeed,  there  was  no  evidence  whatever  that  any  con- 
versation concerning  any  special  agreement  between  the  parties 
was  ever  held.  The  only  facts  to  show  such  agreement  were  the 
words  on  the  ticket,  the  printed  time-table  posted  in  the  offices  of 
the  company,  showing  that  the  limited  mail  did  not  stop  at  Bvej- 
ru8,  and  the  residence  of  Wentz  in  the  neighborhood  of  Bucyros 
for  several  years.    But  it  is  perfectly  well  settled  that  these  tacti 
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do  not  prove  any  special  agreement.  Bailroad  Co.  v,  Campbell, 
36  Oliio  St  647.  Lideed,  tnere  is  no  evidence  that  the  attention 
-of  Wentz  was  ever  directed  to  the  words  on  the  ticket  or  the  time- 
table, or  that  he  ever  saw  such  table. 

Conoedin^,  however,  the  claim  of  the  company  that  when  Wentz 
purduused  me  ticket  at  Bacyrus,  he  consented  to  the  conditions 
appearing  thereon,  the  qnestion  remains  whether,  even  then,  his 
Tight  of  action  is  defeated,  the  jury  having  found,  as  already 
stated,  that  he  did  not  know,  when  he  presented  the  ticket,  that 
the  limited  mail  did  not  stop  at  Bucyrus.     The  place  at  which  he 
was  ejected  was  not  at  a  station,  nor  at  any  habitation,  but  in  or 
near  ^v^oodland,  and  the  time  was  one  o'clock  at  night.     The  sole 
ground  for  ejection  was  that  he  could  not  consent  to  be  carried 
twenty-eight    miles  beyond   the  station   named    on  the  ticket 
Even  laying  out  of  view  the  statute,  it  would  be  difficult  to  main- 
tain the  proposition  that  such  ejection  was  justifiable.  Thompson's 
Car.  of  Pas.  340. 

Bnt  the  right  to  recover  may  be  placed  on  broader  ground.   The 
stipulation  on  the  ticket  was,  as  we  have  seen,  that  the  holder 
would  not    use  it   on   trains   which  did   not  regularly  stop  at 
Bucyrus.    In  the  absence  of  statutorv  provision  to  the  contrary,  a 
railroad  company  may  adopt  a  regulation  that  a  certain  train  or 
trains  of  passenger  cars  running  regularly  on  its  road  shall  not  stop 
at  designated  stations  or  places,  and  one  travelling  as  passen^r  on 
£uch  road  is  bound  to  inquire  whether  the  train  upon  which  he 
takes  passage  stops  at  the  station  or  place  to  which  he  is  going. 
Pittsburg,  etc.,  R.  Co.  v.  Nuzum,  60  Ind.  141 ;  Ohio,  etc.,  K.  Co. 
t?.  Applewhite,  52  Ind.  540 ;  Ohio,  etc.,  R.  Co.  v.  Swarthout,  67 
Ind  567 ;  Chicago,  etc.,  R.  Co.  v.  Randolph,  53  Ind.  510.    And, 
in  the  absence  of  any  statutory  provision,  where  the  conductor  of 
a  road  which  has  made  such  regulation  finds,  after  the  train  has 
started,  a  passenger  who  holds  a  ticket  for  a  station  at  which  such 
train  does  not  stop,  he  may,  in  a  proper  manner,  be  removed  from 
such  train.   Thompson's  Car.  of  Pas.  375.   But  the  power  of  a  rail- 
road company  to  adopt  or  enforce  such  regulation,  is  subject  to 
l^islative  control.    Com.  v.  Eastern  R.  Co.,  103  Mass.  254;  Shields 
u  The  State,  26  Ohio  St.  86 ;  S.  C.  95  U.  S.  319 ;  The  State  v. 
New  Haven,  etc.,  Co.,  43  Conn.  351 ;  New  Haven,  etc.,  Co.  v.  The 
State,  44  Conn.  376 ;  Pierce  on  Rail.  (ed.  of  1881),  450. 

The  act  of  1867,  set  forth  in  the  statement  of  this  case,  is  such 
legislative  control.  While  it  is  clear  that  this  action  was  not  pros- 
ecuted under  this  section,  it  is  equally  clear  that  the  alleged  con* 
tract,  whereby  Wentz  purchased  a  ticket  from  Bucyrus  to  Crest- 
line and  return,  must  be  construed  with  reference  to  such  section. 
Lindemann  v.  Ingham,  36  Ohio  St.  1,  10.  This  is  an  action  for  the 
alleged  wrong  done  to  Wentz,  and  it  is  not  material  whether  it 
should  be  regarded  as  in  tort  or  on  contract,  for  in  either  case  the 
8A.&B.  R  Cas.— 81 
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qaettion  is  whether  he  had  a  ri^ht  to  retain  hia  seat  on  prodnetioii 
of  his  tidcet    Sometimea  it  la  difficult  to  determine  whether  a 


matter  is  so  far  ill^al  that  it  cannot  be  the  subject  of  an  agrefflnent 
But  m  this  case  the  provision  is  express,  that  all  passenger  traiiif 
shall  stop  on  arrival  at  a  munidpal  corporation  having  a  population 
of  three  thousand ;  this  is  a  statutory  regulation  for  the  benefit  of 
the  public ;  and  moreover,  a  penalty  is  provided  for  a  failure  to 
comply  with  the  requirement  An  agreement — assuming  that  one 
was  made — ^recognizing  the  validity  of  a  regulation  to  disregard 
such  statutory  provision,  is,  according  to  the  authorities,  deary'  il- 
legal. Spuigeon  V.  McElwain,  6  Ohio,  412 ;  The  State  v.  Fin^y, 
10  Ohio,  51 ;  Bloom  t'.  Richards,  2  Ohio  St.  2S7;  Hnber  v.  Ger. 
Con.,  16  Ohio  St  371 ;  Dekware  Co.  v.  Andrews,  18  Ohio  St  49; 
Hooker  v.  De  Palos,  28  Ohio  St  251 ;  Leake  on  Con.  723. 

The  purchase  of  the  ticket,  authorizing  Wentz  to  travel  on  pas- 
senger trains  of  the  company  from  Bucyrus  to  Crestline  and  retom, 
was  manifestlv  lawful,  and  that  purchase  was  fully  executed  when 
Wentz  paid  the  money  and  received  the  ticket  as  his  voucher  that 
such  fare  was  paid.  It  is  true  that  the  ticket  contained  a  stipula- 
tion that  the  purchaser  thereof  ^^  agrees  to  use  it  only  on  such  trains 
as  regularly  stop  at  both  stations  named,"  that  is,  Bucyms  and 
Crestune.  But  as  the  law  required  all  passen^r  trains  to  stop  at 
Bucyrus,  and  as  the  train  upon  which  he  was  riding  was  a  passenger 
train,  he  might  well  and  properly  assume  that  uxe  law  would  be 
obeyed.  Such  limitation  on  the  use  of  the  ticket,  being  in  viola- 
tion of  the  statute,  should  be  disregarded,  while  the  payment  of 
fare  for  a  passage  from  Bucyrus  to  Crestline  and  return  should  be 
held  to  create  an  obligation  on  the  part  of  the  company  to  perfonn 
such  service  for  Wentz  on  any  passenger  train  of  the  company. 
This  is  in  accordance  with  Pigot's  case,  11  Coke,  27  b,  in  which  it 
was  resolved,  ^^  that  if  some  oi  the  covenants  of  an  indenture,  or  of 
the  conditions  indorsed  upon  a  bond,  are  against  law,  and  some 
good  and  lawful ;  that  in  this  case  ike  covenants  or  conditions 
which  are  against  law  are  void  ab  initio,  and  the  others  stand  good.^' 
This  prindple  has  been  reasserted  in  many  cases.  The  whole  sab 
ject  is  ably  considered  in  Wald's  PoUodc  on  Con.  ch.  VI. 

If  there  was  any  error  in  the  rulings  in  the  court  of  common 
pleas,  it  was  not  to  the  preiudice  of  the  plaintifi  in  error.  In  any 
view  that  can  be  taken  of  tne  case,  the  judgment  below  is  right 

Judgment  affirmed. 

Bee  New  Haven,  etc,  Go.  e.  Hamenley,  2  Am.  and  Bag.  R.  B»  Gm.  418; 
Lake  Shore,  etc.,  R  R  Co.  e.  Pierce,  ante,  p.  S40. 
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CuEVXLAND,  Columbus,  Cincinnati  and  Indianapolis  S.  R.  Co. 

V. 

Newell. 

{Adwtnee  Com,  Indiana^  Jfav.  28,  1881.) 

Bait  for  injuries  Bustained while  bein^ carried  on  a  passenger  train  of  appellant. 
The  only  question  is  as  to  the  instructions  given.     The  latter  clause  of 
the  8th  was  as  follows:  ''In  determining  whether  the  rate  [of  speed]  was 
unsafe  on  the  occasion  in  question,  you  should  consider  whether  the 
Telocity  was  greater  than  that  which  had  been  practised  before  with  the 
tacit  consent  of  the  community  and  without  accident.''    This  is  not  the 
law.    The  fact  that  trains  have  been  run  over  a  railroad  at  a  high  and 
dangerous  speed  without  injury  is  not  conclusive  that  it  will  continue 
to  be  so  and  thereby  relieve  tlie  company  from  liability  on  account  there- 
of.    The  tacit  acquiescence  in,  and  toleration  of  a  wrong  for  the  time 
being,  by  the  community,  does  not  justify  a  repetition  and  a  perpetuation 
of  the  wrong. 
The  1 1th  was  as  follows :  ' '  It  appears  that  the  west  bound  express,  passing  over 
the  rail  a  short  while  before  the  east  bound  train,  in  which  Mr.  Kewell 
was  being  carried,  was  thrown  from  the  track.     There  is  no  presumption 
that  the  rail  was  broken  before  this  train  reached  it,  and  if  the  plaintiff 
claim  that  it  was,  the  burden  of  proof  is  upon  him."    It  is  well  settled 
that  where  a  passenger  is  injured  by  a  train  running  off  the  track  the  law 
raises,  prima  facie,  a  presumption  of  negligence  on  the  part  of  the  rail- 
road company.     In  this  case  there  was  specific  facts  tending  to  constitute 
negligence  on  the  part  of  the  company,  and  to  say  that  the  company  must 
defeat  the  general  presumption  of  negligence  by  proof,  and  at  the  same 
time  the  injured  party  must  establish  the  facts  constituting  negligence 
by  proof,  without  the  general  presumption  being  removea,  would  be 
strange  logic,  and  would  tend  to  confuse  and  mislead  the  jury.    The 
court  erred  in  its  instruction. 

'     Fbom  the  Marion  Superior  Court. 

H.  H.  Poppleton,  J.  T.  Dye,  and  A.  C.  Harris,  for  appellant. 
B.  Harrison,  C.  C.  Hines,  and  W.  H.  H.  Miller,  for  appellee. 

Fbanklin,  C. — Appellee  sued  appellant  for  injuries  received 
while  being  carried  on  a  passenger  train  by  appellant ;  issue  by  a 
'denial ;  trial  by  jury ;  verdict  for  appellant;  motion  for  a  new  trial 
overruled,  and  jucfgment  for  appellant;  appeal  to  general  term, 
and  judgment  of  special  term  reversed  ;  appeal  to  this  court,  and 
the  error  assigned  here  is  the  reversal  by  the  general  term  of  the 
judgment  of  the  special  term ;  and  this  brings  in  review  the  error 
asBigned  in  the  general  term,  which  was  the  overruling  of  the 
motion  for  a  new  trial. 

The  only  questions  presented  to  the  court  in  general  term,  and 
that  are  insisted  upon  m  this  court,  arise  upon  the  instructions  to 
the  jury.  The  instructions,  six,  eight,  ten,  eleven  and  thirteen, 
given  by  the  court,  were  excepted  to  by  appellee's  counsel,  and 
upon  them  the  court  below  in  general  term  reversed  the  judgment 
in  special  term.     Questions  as  to  instructions  five,  six,  seven 
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and  ciglit,  asked  by  appellee's  counsel,  and  refused,  were  also 
reserved.  But  as  these  instructions,  which  were  refusal  were  sab- 
stantially  contained  in  those  ^iven  by  the  court,  and  equally  as 
favorable  as  the  appellee  asked,  their  refusal  was  harmless.  Cran- 
dall  V.  The  First  iJational  Bank,  etc.,  61  Ind.  349 ;  Steeple  w. 
Downing,  60  Ind.  478 ;  The  Oiiio,  etc.,  R  W.  Co.  v.  Dickenson, 
59  Ind-  317 ;  The  City  of  Indianapolis  v.  Gaston,  58  Ind.  234.^ 

Vie  see  no  error  in  the  sixth,  tenth  and  thirteenth  instructioiis 
given.    The  latter  clause  of  the  eightli  instruction  reads  as  follows : 
^^  Whether  the  rate  of  speed  adopted  in  this  instance  was  unsafe,  is 
for  you  to  determine  as  a  question  of  fact.     The  law  does  not  fix 
the  rate  of  speed  at  which  cars  may  be  run  upon  a  ndlroad,  except 
to  require  that  it  shall  not  be  excessive  or  dangerous.     Whether  it 
is  so  or  not  will  depend,  to  some  extent,  upon  tne  safeguards  which 
are  adopted  to  prevent  accidents ;  and,  in  determining  whether  the 
rate  was  unsafe,  on  the  occasion  in  question,  you  should  consider 
whether  the  velocity  was  greater  than  that  which  had  been  prae- 
tised  before,  with  tne  tacit  consent  of  the  community,  and  with- 
out accident." 

This  clause  in  the  instruction  well  says  that  the  law  requires  that 
the  cars  shall  not  be  run  at  an  excessive  or  dangerous  speed ;  but 
how  is  the  question  of  excessive  or  dan^rous  speed  to  be  settled  f 
Certainly  not  by  proving  the  tacit  acqmescence  of  a  community  in 
a  certain  rate  oi  speed,  but  by  proving  the  fact  as  to  what  rate  of 
speed  would  be  reasonably  safe  in  the  case  in  controversy.  No 
rate  could  be  established,  consistent  with  the  idea  of  railroad  travel, 
that  would  be  absolutely  safe,  though  it  should  be  as  near  so  as 
human  wisdom  and  skill  can  reasonably  make  it.  A  safe  rate  of 
speed  on  one  railroad  line  is  not  a  definite  criterion  for  another, 
unless  the  latter  is  in  a  similar  condition  to  the  former.  What 
would  be  a  safe  speed  on  one  railroad  line  might  be  a  very  dangeraus 
speed  on  some  others.  The  alignment  and  grades  of  a  road,  as  well 
as  the  road-bed,  superstructure  and  rolling  stock,  are  all  to  be  con- 
sidered with  reference  to  their  perfectness  in  establishing  that 
highest  speed  with  which  it  would  be  safe  to  run  cars  over  the 
road.  The  railroad  companies  have  exclusive  control  of  all  these 
considerations,  and  each  one  establishes  its  own  speed  at  its  own 
risk,  and  if  it  establishes  a  dangerously  high  speed,  it  is  liable  for 
any  injury  resulting  on  account  thereof,  and  cannot  shield  itself 
from  resj>onsibility  under  the  patronage  and  acquiescence  of  the 
community. 

The  fact  that  trains  have  been  run  over  a  railroad  line  at  a  high 
and  dangerous  rate  of  speed,  without  injury,  is  by  no  means  con- 
clusive that  it  will  continue  to  be  so,  and  thereby  relieve  the  com- 
pany from  liability  on  account  thereof.  The  tacit  acquiescence  in, 
and  toleration  of,  a  wrong  for  the  time  being,  by  the  communitj, 
does  not  justify  a  repetition  and  perpetuation  of  the  wrong. 
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The  only  authoritj  referred  to  by  counsel,  in  support  of  this  part 
of  the  eighth  chaise,  is  the  case  of  Wilds  v.  The  Hudson  River 
R.  R.  Co.,  29  N.  17315,  from  which,  by  the  similarity  of  the  Ian- 
age,  tikis  clause  of  the  instruction  appears  to  have  oeen  drawn. 
at  the  learned  judge,  in  making  this  extract  from  Judge  Denio's 
opinion   in  that  case,  omitted  a  very  important  part  thereof,  and 
that  is,  that  ^'  If  it  be  clearly  shown,  that  on  the  occasion  in  ques- 
tion the  velocity  was  not  greater  than  that  which  had  been  usually 
practised  for  a  considerable  period."    With  this  qualification,  the 
usual  practice  for  a  considerable  period  would  tend  to  prove  the 
reasonable  safety  of  the  speed.     Without  this  qualification,  any 
rate  of  speed  that  had  been  accomplished  without  accident  would 
be  a  license  to  continue  the  same  velocity,  which  certainly  is  not 
the  lainr.     The  opinion  of  this  distinguished  judge,  in  Wilds  v.  The 
Hudson  Eiver  K.  R.  Co.,  supra,  goes  to  the  very  verge  of,  if  not 
beyond,  the  right  point  upon  this  question.     The  community  may, 
for  a   considerable  length  of  time,   uncomplainingly   tolerate  a 
wrong,  which  they  are  remediless  to  correct,  without  that  tolera- 
tion amounting  to  a  tacit  consent  to  its  continuance.     But  it  may 
be  qnestionable  whether  that  case  can  be  considered  as  authority 
in  the  case  under  consideration.     In  that  case  the  injury  occurred 
to  an  outsider  at  a  street  crossing,  where  there  was  no  contract  for 
safety  existing  between  the  railroad  company  and  the  injured  party. 
In  this  case  the  injured  party  was  travelling  in  the  company's  cars, 
under  a  contract  with  the  railroad  company  for  safe  transit.     In 
that  case  there  was  no  presumption  of  negligence  on  the  part  of  the 
company  arising  out  oi  the  fact  of  the  injury.     In  this  case  there 
was  such  presumption ;  hence  the  more  strict  proof  in  this  case  on 
the  part  of  the  company  to  rebut  such  presumption. 

Tnis  clause  in  the  instruction  is  limited  to  the  means  of  deter- 
mining what  rate  of  speed  would  be  excessive  or  dangerous,  and 
does  not  embrace  the  questions  as  to  what  was  the  rate  of  speed, 
or  whether  it  was  excessive  or  dangerous  We,  therefore,  do  not 
decide  upon  either  of  these  questions. 

The  eleventh  instruction  reads  as  foUovrs :  ^^  It  appears  that  the 
west-bound  express  passed  over  the  rail  a  short  whue  before  the 
east-bound  tram,  in  which  Mr.  Newell  was  being  carried,  was 
thrown  from  the  track.  There  is  no  presumption  tnat  the  rail  was 
broken  before  this  train  (on  which  Mr.  Newell  was  riding)  reached 
it,  and,  if  the  plaintiff  claims  that  it  was,  the  burden  of  proof  is 
upon  him." 

In  order  to  understand  the  application  of  this  instruction  it  is 
necessary  to  refer  to  the  facts  as  established  by  the  evidence.  The 
injury  complained  of  occurred  by  the  car  in  which  appellee  was 
riding  leaving  the  track,  caused  by  a  broken,  or  the  breaking  of,  a 
rail.  The  injury  occurred  about  9  o'clock  a.m.  The  watchman  / 
passed  over  the  track  early  that  morning,  and  caused  this  rail  to  be  ^ 
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pnt  in  place  of  another  broken  rail.  The  eastern  express  train  had 
passed  over  the  rail  between  the  time  of  its  being  put  in  and  the 
passage  of  the  train  in  which  appellee  was  riding. 

Counsel  for  appellee  insist  that  the  rail  maj  liave  been  cracked 
or  broken  by  the  passage  of  the  eastern  express,  and  that  the  ap- 
pellant was  ^uiltj  of  negligence  in  not  having  it  examined,  and 
repaired  if  injured,  before  the  passage  of  the  train  in  which  appellee 
was  riding. 

This  theory  of  counsel  may  be  too  strong  against  the  railroad 
company.  Tjo  require  it  to  examine  its  track  between  the  passing 
of  its  trains,  would  be  wholly  impracticable,  and  a  failure  to  do  so 
would  not  be  per  se  negligence.  This  instruction,  however,  does 
not  fully  come  up  to  this  proposition.  This  instruction  is  objec- 
tionable for  assuming  a  state  of  facts  to  exist,  without  leaving  them 
for  the  jury  to  determine  from  the  evidence. 

The  law  is  well  settled,  that,  where  a  passenger  is  injured  in 
consequence  of  a  train  running  off  of  the  track,  the  law  raises  pnnu 
facie  a  presumption  of  negligence  against  the  railroad  companj. 
Curtis  V.  The  Kochester,  etc.,  E.  R.  Co.,  18  N.  Y.  534 ;  Edgertou 
r.  The  New  York,  etc.,  K.  R.  Co.,  39  N.  Y,  227 ;  Feital  v.  Mid- 
dlesex R.  R.  Co.,  109  Mass.  398  ;  Sherlock  v.  Ailing,  44  Ind.  1S4; 
The  Pittsburg,  etc.,  R  R.  Co.  v.  Williams,  74  Ind.  462. 

This  injury  occurred  by  the  breaking  of  a  rail  on  the  railroad 
track,  and,  by  proof  of  the  fact  that  the  injury  occurred  on  account 
of  some  deiect  in  the  road,  its  machinery  or  management,  tht; 
general  presumption  of  negligence  would  attach  to  the  compn/. 
and  it  would  be  required  to  rebut  that  presumption  by  explaining 
and  proving  that  there  was  no  negligence  on  its  part.  Now,  tosav 
that  no  presumption  existed  in  relation  to  specific  facts  tending  tM 
constitute  negligence,  and  that  the  onus  of  those  facts  was  cbangeti 
to  the  injured  party,  would  be  to  rebut  and  destroy  the  general  pre- 
sumption, without  any  explanation  or  proof  whatever.  The  com- 
pany must  rebut  the  general  presumption  of  negligence,  by  pnx)i 
and  to  say  the  injured  party  must  establish  the  facts,  by  proo^* 
which  constitute  the  negligence,  without  the  general  presumption 
being  removed,  would  be  strange  logic,  and  certainly  crroneoct 
reasoning,  and  would  tend  to  confuse  and  mislead  the  jury. 

We  think  the  court  in  special  term  erred  in  its  instruction  to  the 
jury,  for  which  a  new  trial  ought  to  have  been  granted. 

rer  Cubiam. — It  is  thereiore  ordered,  upon  the  iorespm? 
opinion,  that  the  judraient  below,  at  general  term,  be,  and  it  i» 
hereby,  in  all  things  amrmed  with  costs. 

See  Pittsburg,  etc.,  R.  R.  Co.  «.  Williams,  ante,  p.  457. 
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William  I.  Holbafplb,  Bespondent, 

V. 

Ths  TtoiCB,  Watebtown  and  Ogdensbubo  R.  B.  Co.,  Appellant. 

(Advance  Cass,  New  Yerlc—OeUlber  11,  1881.) 

By  the  terms  of  a  contract  for  the  traDsportation  of  sheep  over  the  lino  of  the 
defendant  company,  it  was  released  from  liability  originating  iu  the 
^ciousBess  or  weakness  of  the  animals,  or  from  delays,  or  in  consequence 
of  beat,  suffocation,  or  of  being  crowded,  **or  on  account  of  being  in- 
jured, -whether  such  injury  shall  be  caused  b^  burning  of  hay,  straw,  or 
any  otber  material  used  for  feeding  said  animals  or  otherwise,  and  for 
any  damage  occasioned  thereby,  *'  in  consideration  of  a  reduction  in  the 
charges  for  freight.     There  were  no  words  expressly  and  definitely  ex- 
empting the  company  from  liability  for  its  own  negligence.     Udd,  that 
onder  the  doctrine  of  Mynard  v,  S.  B.  and  N.  Y.  R.  R.  Co.,  71  N.  Y.  180, 
that  -when  general  words  limiting  the  liability  of  a  carrier  may  operate 
without  including  his  negligence  or  that  of  his  servants,  such  negligence 
will  not  lie  within  the  exemption  of  the  agreement.    The  carrier  was 
liable  for  injury  done  to  the  sneep  by  fire,  wnich  started  in  the  beddinff 
of  their  cars,  which  injury  resulted  from  the  ne^^ligence  of  the  railroad 
company  in  omitting  to  supply  the  train  in  which  the  sheep  were  with 
such  appliances  as  would  have  enabled  those  in  chaige  of  it  to  have  put 
out  the  fire  before  the  injury  was  done. 

Edmund  B.  Wynn,  for  appellant. 
Matthew  Hale,  for  respondent. 

FmcH,  J. — ^We  must  assume  as  facts  in  tills  case  that  the  loss  of  the 
aheep  to  the  full  extent  of  the  verdict  resulted  from  the  negligence 
of  the  defendant  corporation  in  omitting  to  supply  the  train  with 
such  appliances  as  would  have  enabled  those  in  char^  of  it  to  have 
stopped  its  progress,  and  extinguished  the  fire  in  tlie  stock  cars, 
Wore  serious  &mage  had  resulted.  The  appellant  disputes  these 
facts  with  a  force  and  eflEect  which  we  very  distinctly  feel,  but  to 
which  we  are  not  permitted  to  yield.  The  jury  have  awarded 
what  seems  to  us  upon  the  evidence  a  very  large  value  for  the 
fiheep  destroyed,  and  have  ascribed  to  the  delay  in  stopping  the 
train  and  seeking  to  extinguish  the  fire  almost  the  whole  of  the 
resultant  loss.  If  these  questions  of  fact  were  open  to  our  consid- 
eration it  is  quite  probable  that  we  should  disagree  with  the  con- 
<ilu8ions  of  tne  jury.  But  we  are  not  at  liberty  to  review  those 
conclusions.  They  were  possible  inferences  from  the  evidence. 
The  truth  was  to  be  sought  from  among  abundant  contradictions, 
«id  that  duty  belonged  to  the  jury,  and  their  conclusions  upon  the 
facts  are  not  subject  to  our  review.  Gale  v.  N.  T.  C.  and  H.  R.  R. 
B.  Co.,  76  N- 1 .  594 ;  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79 
N.  T.  506. 

Assuming  these  facts  as  established  the  principal  question  pre* 
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eented  is  as  to  the  effect  of  the  traDsportation  contract  under  which 
the  Bheep  were  carried  By  its  terms,  in  consideration  of  a  redac- 
tion in  the  charges  for  freight,  the  carriers  were  released  from  lia- 
bility originating  in  the  vicionsness  or  weakness  of  the  animals,  or 
from  delays,  or  in  conseqaence  of  heat,  suffocation,  or  of  being 
crowded,  "  or  on  account  of  being  injured,  whether  sudi  injury 
shall  be  caused  by  burning  of  hay,  straw,  or  any  other  material 
used  for  feeding  said  animals,  or  otherwise,  and  for  any  damage 
occasioned  thereby."  The  agreement  contains  no  words  expressly 
and  definitely  exempting  the  carrier  from  liability  for  his  own 
negligence,  and  the  question  presented  is  whether,  upon  any  just 
interpretation,  it  can  be  said  to  create  such  an  exemption.  The^ 
doctnne  of  Mynard  v.  The  S.  B.  and  N.  Y.  R.  R  Co.,  71  N.  T. 
180,  is  decisive  upon  this  question.  It  was  there  held  that  where 
general  words  limiting  the  liability  of  a  carrier  may  operate  with- 
out including  his  n^igence  or  that  of  his  servants,  such  negli- 
gence will  not  be  withm  the  exemption  of  the  agreement.  To- 
uiis  extent,  at  least,  we  all  concur.  However  broad  or  general 
may  be  the  language  of  the  contract  which  does  not  specifically 
and  in  express  terms  release  the  carrier  from  the  consequences  of 
his  own  negligence,  it  will  not  effect  such  release  if  the  general 
words  may  operate  without  including  such  negligence.  That  ia 
the  case  here.  The  precise  injury  might  have  occurred  which  actu- 
ally happened,  without  fault  or  negligence  on  the  part  of  the  car 
rier.  The  sheep  were  burned  by  a  fire  which  started  in  the  bed- 
ding of  their  cars.  That  might  nave  happened  without  the  fault 
or  negli^nce  of  the  defendant  or  its  servants.  For  such  injury 
the  earner  would  have  been  liable  at  common  law,  and  irrespective 
of  die  question  of  negligence,  since  it  did  not  originate  in  the 
vitality  of  the  freight  or  its  inherent  nature  and  condition.  That 
liability  was  plainly  asserted  in  the  Hynard  case  and  sustained  by 
the  authorities  there  cited.  Our  attention  has  been  drawn  to- 
others which  further  justify  the  doctrine.  Augell  on  Carriers,  214; 
Pratt  V.  Ogdensburg  R.  R  Co.,  102  Mass.  657;  Powell  v. 
Penn.  R.  R.  Co.,  32  renn.  414.  It  is  in  this  respect  that  the  pres- 
ent case  differs  from  that  of  Cragin  v.  K.  T.  Cent.  R.  R.  Co.,  51 
N.  Y.  61.  In  that  case  the  injury  resulted  from  the  vitalitv  of  the 
animals  and  their  inherent  nature  and  characteristics.  For  such 
injury  the  carrier  was  not  liable  at  common  law,  and  the  general 
words  of  'release  and  exemption  could  not  operate  at  all  unless 
upon  the  negligence  of  the  defendant.  The  case  was  decided  upon 
that  precise  ground.  It  has,  consequently,  no  application  here, 
since  a  common  law  liability  would  have  attached  to  the  carriers 
of  the  sheep  in  the  present  case  for  their  destruction  by  fire  even 
though  the  loss  had  not  originated  in  negligence.  'Here^  therefore,, 
the  ^neral  and  broad  words  of  the  release  may  be  operative  with- 
out including  the  carriers'  negligence,  and  we  adhere  to  the  rule 
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enunciated  in  the  Hynard  case,  so  far  as  it  goes,  without  doubt  or 
disagreement.  It  follows  that  the  contract  relied  upon  furnished 
no  defence  to  the  negligence  found  by  the  jury. 

The  remaining  questions  are  not  important.  We  do  not  think 
there  was  error  in  allowing  witnesses  who  had  dealt  in  sheep  and 
were  acquainted  with  their  varieties  and  with  their  market  value, 
to  testify  to  the  value  of  sheep  such  as  those  injured.  The  knowl- 
edge of  the  witnesses  was  not  great  nor  their  experience  wide,  but 
it  was  enough  to  make  competent  their  evidence  of  value.  Tur- 
penning  v.  Com  Exch.  Ins.  Co.,  43  N.  Y.  279.  Nor  was  the  non- 
joinder of  the  New  York  Central  E.  K.  Co.,  as  a  party  defendant^ 
ground  for  a  non-suit.  The  action  was  not  brought  upon  the  con- 
tract, but  for  negligence,  and  the  party  guilty  of  the  negligence 
was  separately  liable  for  the  consequent  loss. 

The  judgment  must  be  affirmed  with  costs. 

"  All  concur,  except  Milleb,  J.,  taking  no  part." 

Seo  St.  Louis  Ins.  Co.  o.  St.  Louis,  etc.,  R.  R.  Co.,  note,  ante, 'p.  260. 

A  diversity  of  opinion  prevails  as  to  the  extent  of  liability  assumed  by  a 
common  carrier  who  undertakes  the  transportation  of  living  animals. 

In  Kimball  «.  Rutland  and  Burlington  R.  R.,  26  Yt.  247,  Isham,  J.,  speak- 
ing  of  railroad  companies,  says,  *'It  is  inmiaterial  whether  transportation  of 
cattle  is  regarded  as  their  principal  employment,  or  whether  it  is  incidental 
and  subordinate ;  the  fact  that  they  have  undertaken  such  transportation  for 
hire,  and  for  such  persons  as  choose  to  employ  them,  establishes  their  relation 
of  conunon  carriers,  and  with  it  the  duties  and  obligations  which  grow  out 
of  it.*' 

Under  this  rule,  the  railroad  company  is  held  to  be  an  insurer  for  all  in- 
juries not  arising  from  the  peculiar  nature  or  propensities  of  the  animals 
transported. 

A  similar  view  is  taken  in  Kansas  and  Pacific  R.  R.  «.  Reynolds,  8  Kas. 
623,  684,  689,  where  the  Coiu't,  referring  to  the  arguments  advanced  against 
such  a  rule,  say,  **  It  is  claimed  there  is  a  difference  between  live  stock  and 
other  property,  as  to  the  responsibility  assumed  by  a  carrier  in  its  transpor- 
tation ;  that  the  voluntary  motion  of  the  stock  introduces  an  element  of  Gan- 
ger in  the  transportation  against  which  neither  reason  nor  authority  require 
that  the  carrier  insure ;  that,  inasmuch  as  it  is  customary  that  the  shipper,  or 
some  one  for  him,  accompany  the  stock  ^  there  is  only  a  qualified  or  par- 
tial delivery  to  the  carrier;  and,  also,  that  proof  that  a  railroad  company  ha» 
suitable  cars,  and  is  engaged  in  the  business  of  carrying  cattle,  is  not  proof 
that  it  is  a  common  carrier  as  to  such  cattle,  because  to  insure  their  safe 
transportation  requires  yards  and  stables  with  conveniences  for  feeding  both 
at  the  termini  and  along  the  route,  as  well  as  a  corps  of  experienced  stock- 
men to  take  care  of  them  in  the  transit.  These  last,  as  it  seems  to  ns,  ar& 
duties  incident  to  the  employment  and  not  elements  to  determine  its  charac- 
ter. Engaging  in  the  business  of  transporting  cattle,  it  becomes  a  duty  ta 
provide  every  suitable  facility  therefor.  Not  the  manner  of  doing  the  work, 
out  the  fact  of  an  engaging  in  the  business,  is  the  test  laid  down  in  the 
books  for  determining  the  character  of  the  carrier." 

Decisions  to  the  fame  effect  aro  to  be  found  in  other  States.  Kansas  Pa- 
cific R.  R.  v.  Nichols,  0  Kas.  285,  248;  Wilson  v.  Hamilton,  4  Ohio  St.  722, 
788;  Welsh  v.  Pittsburg,  Ft.  Wayne  and  Chicago  R  R.,  10  Id.  65;  South- 
em  and  Northern  Alabama  R  R.  v.  Hanlein,  52  Ala.  N.  S.  606 ;  Smith  v. 
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New  Bmlyw  and  Northampton  R  R.,  12  Allen,  581 :  Eyans  «.  Fitchbms  B.  B.. 
Ill  Mass.  142. 

On  the  other  hand  a  more  numerous  class  of  cases  refuse  to  impose  the 
aerere  liability  of  an  insurer  on  a  carrier  transporting  live  stock. 

The  leading  case  in  this  view  of  the  law  is  Clark  «.  Rochester  and  Syra- 
cuse R.  R,  14  N.  T.  &70,  where  Denio,  C.  J.,  uses  the  following  language: 
**A  bale  of  goods  or  other  inanimate  chattel,  may  be  so  stowed  as  that  alKO- 
lute  safety  may  be  attained,  except  in  transportation  by  water,  where  the 
carrier  usually  excepts  the  perils  of  the  navigation,  and  except  in  caaea  of  in- 
^evitable  accident.-  The  rule  established  from  motiyes  of  policy  which  chaiges 
the  carrier  in  almost  all  cases,  is  not,  therefore,  unreasonable  in  its  applica- 
tion to  such  property.    But  the  carrier  of  animals  by  a  mode  of  conveyanoe 
opposed  to  their  habits  and  instincts,  has  no  such  means  of  securing  absolute 
safety.     They  may  die  of  fright  or  by  refusing  to  eat,  or  they  may — notwith- 
standing every  precaution — destroy  themselves  in  attempting  to  break  away 
from  the  fastemngs  by  which  they  are  secured  in  the  vehicle  used  to  trans- 
port them,  or  they  miy  kill  each  other.     In  such  cases,  supposing  all  proper 
care  and  foresight  to  have  been  exercised  by  the  carrier,  it  would  be  unres- 
sonable  in  a  high  degree  to  char^  him  with  the  loss.    .    •    .    Where,  how- 
ever, the  cause  of  the  damage  for  which  recompense  is  sought  is  uncon- 
nected with  the  conduct  or  propensities  of  the  animal  undertaken  to  be 
carried,  the  ordinary  responsibilities  of  the  carrier  should  attach." 

This  view  is  supported  by  Michigan  Southern  and  Northern  Indiana  K 
R  e.  McDonough,  21  Mich.  166;  Lake  Shore  and  Michigan  Southern  R  & 
e.  Perkins,  25  Id.  320;  LouisviUe  R  R  e.  Hedges,  9  Bush.  64o;  Bezford 
t.  Smith,  62  N.  H.  355;  Penn.  e.  Bu&lo  and  Erie  R  R,  49  N.  T.  204; 
Conger  e.  Hudson  River  R  R.,  6  Doer,  875. 

But  under  either  rule  the  company  is  not  liable  where  the  damage  was  caused 
solely  by  the  natural  viciousness  of  the  animal  transported.  Smith  s.  New 
Haven  and  Northampton  R.  R,  12  Allen,  531 ;  Evans  e.  Fitchburg  R  R., 
Ill  Mass.  142;  Southern  and  Northern  Alabama  R  R  e.  Henlein,  52  Ala. 
N.  S.  606. 

Neither  is  the  company  liable  for  bad  temper  or  viciousness  in  the  animal 
^caused  by  the  fault  or  neglect  of  the  owner,  as  where  a  horse^s  shoes  were 
not  removed  or  a  halter  was  attached  to  its  jaw  in  such  a  manner  as  to  cause 
rcstiveness.  Evans  e.  Fitehburg  R.  R,  11  Mass.  142.  Nor  where  the  ship- 
per assumes  to  load  the  animals  on  the  cars,  and  does  so  improperly.  Ohio 
and  Mississippi  li.  R  e.  Dunbar»  20  111.  723;  East  Tennessee  and  Georgia  R. 
R  e.  Whittle,  27  Ga.  535;  Chicago  and  Northwestern  R  R  e.  Van  Dresor, 
22  Wis.  511. 

As  to  the  effect  on  the  carrier^s  liability  of  the  selection  by  the  owner  of  a 
defective  car  for  the  transportation  of  the  animals  with  knowledge  on  his 
part  of  the  defect,  the  authorities  are  conflicting. 

In  Harris  e.  Northern  Indiana  R  R,  20  N.  T.  282,  it  was  held  that  where 
the  owner  of  the  property  to  be  transported  makes  his  own  selection  of  the 
▼ehicles,  under  circumstances  which  chaxge  him  with  full  knowledge  of 
their  capabilities  and  defects,  the  carrier  is  not  responsible  for  any  iDJorj 
which  may  result  exclusively  from  such  defects.  To  exonerate  the  carrier  as 
to  defects  not  palpable  and  visible,  he  must  show  that  they  were  pointed  oat, 
or  prove  such  circumstances  as  will  charge  the  freighter  with  knowledge  of 
their  existence.  And  a  similar  principle  is  found  in  Pratt  e.  OgdensbuiV 
and  Lake  Champlain  R  R,  102  ^lass.  557;  Betta  e.  Fanners'  Loan  and 
Trust  Co.,  21  Wis.  80;  Chicago  and  Northwestern  R  R  e.  Van  Dresar,  ^ 
Id.  511. 

A  contrary  rule  was  laid  down  in  Welsh  e.  Pittsburg,  Pt  Wayne  and 
Chica^  R  R,  10  Ohio  St.  05.  In  that  case,  the  loss  occurred  through^ 
defective  condition  of  the  doors,  which  broke  and  fell  out.    The  Court  2w 
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the  railroad,  company  liable,  although  the  defect  in  the  door  and  its  fasten^ 
ings  yrwLA  'well  known  to  the  shipper  at  the  time  of  lading  the  cattle  and  he 
expreasly  agreed  to  assume  the  risks  arising  therefrom.  The  decision  was 
put  on  tbe  ground  that  **  a  public  agent  has  no  right  to  stipulate  for  impu- 
nity, -whilst  wantonly  endangering  the  lives  or  sacrificing  the  property  of 
others." 

This  reasoning  is  adopted  in  Railroad  v,  Pratt,  22  Wall.  123. 
In  most  instances  railroad  companies  make  special  contracts  with  shippers 
of  live  animals  by  which  they  seek  to  limit  to  a  great  extent  their  liability 
for  any  loss  that  may  occur.     In  many  instances  the  form  used  is  that  the 
company  will  not  be  responsible  for  any  losses,  except  such  as  arise  from  a 
collision  or  the  train  running  off  the  track.     The  courts  will  not  construe 
snch  contracts  so  as  to  protect  the  carrier  from  liability  for  his  own  negli- 
gence, unless  the  language  is  precise  and  clear  to  that  end.    Mynard  v.  Syra- 
cuse, Binghampton  and  New  xork  R.  R.,  6  Reporter,  149;  8.  C.,  15  Am.  R. 
R.,  412,  and  note,  page  420.     See  also  Illinois  Centrtd  R.  R.  d.  Adams,  42 
BL  474  ;  McDaniel  v,  Chicago  and  Northwestern  R.  R.,  24  Iowa,  412. 

In  England  the  effect  of  the  Railway  Traffic  Act  (17  and  18  Vict.  Ch.  81) 
is  to  compel  railroad  companies  to  transport  cattle,  subject,  however,  to 
such  limitations  in  their  common  law  liability  as  carriers  as  the  courts  may 
4eeni  reasonable. 

As  to  how  far  the  company  is  to  be  considered  an  insurer,  there  is  a  dif- 
ference of  opinion ;  although  the  weight  of  authority  is  in  favor  of  the  doc- 
trine that  this  liability  is  only  so  far  modified  as  to  exempt  the  company 
froni  liability  from  losses  caused  by  the  inherent  yice  of  the  animal  trans- 
ported. 

In  Palmer  «.  Grand  Junction  R.  R.,  4  M.  &  W.  749,  Parke,  B.,  mooted 
the  point,  as  appears  on  page  758  of  the  report,  putting  the  following  ques- 
tion to  defendant's  counsel:  '^Does  the  rule  as  to  negligence  apply  to  live 
animals  as  to  men  or  horses  ?  Of  course  where  they  are  stolen,  it  would ;  but 
is  it  so,  where  they  are  delivered,  although  hurt  or  damaged  ?  If  misdelivered 
the  carrier  would  be  liable :  but  they  would  not  be  liable  for  a  mere  acci- 
dent to  a  live  animal  supposing  the  carriage  to  be  safe  and  good  and  prop- 
erly conducted." 

Remarks  of  the  same  judge  looking  to  a  modified  form  of  liability  are  to 
be  found  in  Carr  v.  Lancashire  ana  Yorkshire  R.  R.,  7  Ex.  707,  and  the 
Court  in  McManus  v.  Lancashire  and  Yorkshire  R  R.,  2  H.  &N.  698-702, 
refer  to  the  opinion  expressed  in  this  latter  case  as  entitled  to  '*  much  con- 
sideration/' 

In  the  last  case  cited  reported  on  appeal,  4  H.  &  N.  846,  Earle,  J.,  de- 
clared he  found  ''neither  reason  nor  prmciple  for  holding  that  defendants 
were  bound  to  receive  living  animals  as  common  carriers."  See  also  similar 
remarks  by  Polock,  G.  B.,  and  Martin,  B.»  in  Pardington  v.  South  Wales  R 
R,  1  H.  &  N.,  at  page  896;  and  by  the  judges  in  Harrison  «.  London  and 
Brighton  R  R,  2  B.  &  S.  122,  152. 

In  Blower  v.  Great  Western  R  R.,  L.  R.,  7  C.  P.  655,  the  question  arose 
on  the  following  facts.  Thirty-three  head  of  cattle  were  delivered  to  de- 
fendant for  transportation  from  one  point  on  its  line  to  another.  They  were 
loaded  in  a  proper  way.  A  bullock  escaped  from  one  of  the  trucks,  and  was 
found  dead  on  the  track.  Its  death  was  caused  solely  by  its  escape  from  the 
truck,  and  it  had  made  its  escape  either  by  climbing  over  the  top  rail  or  forc- 
ing its  way  between  the  iron  bars  of  the  truck.  All  actual  negligence  on 
the  part  of  the  company  was  negatived.  The  Court,  Willes  and  Keating, 
JJ.,  held  that  the  company  was  not  liable.  Willes,  J.,  said,  '*  The  question 
as  to  their  liability  may  turn  on  the  distinction  between  accidents  which 
happen  by  reason  of  some  vice  inherent  in  the  animals  themselves,  or  dispo- 
lition  producing  unruliness  or  frenzy,  and  accidents  which  are  not  the  result 
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of  inherent  Tioe  or  unmlinesi  of  the  animftla  themselves.  It  comes  to  mnch 
the  same  thing  whether  we  say  that  one  who  carries  live  animals  is  not  liable 
in  the  one  event,  but  is  liable  in  the  other ;  or  that  is,  be  is  not  a  oommoa 
carrier  at  all,  because  there  are  some  accidents  other  than  those  falling  within 
the  exception  of  the  act  of  God  and  the  Queen^s  enemies  for  which  ho  is  not 
responsible.  By  the  expression  '  vice,*  I  mean  that  sort  of  vice  which, by  it^ 
internal  development  tends  to  the  destruction  or  injury  of  the  animal  or  thing 
to  be  carried,  and  which  is  likely  to  lead  to  such  a  result  If  such  a  cause  of 
destruction  exists  and  produces  that  result  in  the  course  of  the  journey,  the 
liability  of  the  carrier  is  necessarily  excluded  from  the  contract  between  the 
parties.'* 

Shortly  afterwards  the  same  point  arose  in  Kendall  e.  London  and  South- 
western R.  R.,  L.  R.,  7  Ex.  873.  There  a  saddled  horse  was  placed  in  a 
proper  horse  box.  According  to  the  usual  custom,  the  saddle  was  left  on 
with  the  stirrups  hanging  down.  At  the  end  of  the  journey  the  horse  was 
found  injured  in  the  forearm  and  fetlock.  The  ruling  in  the  preceding  case 
was  cited  and  followed,  Bramwcll,  B.,  adding:  ''But  if  it  so  hurt  itself  from 
the  defendant's  negligence  or  from  any  misfortune  happening  to  the  train, 
though  not  through  any  negligence  of  the  defendants,  as,  for  instance,  from 
the  horse  box  leaving  the  line  owing  to  some  obstruction  malicioualy  put  on 
it,  then  the  defendants  would,  as  insurers,  be  liable." 
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H.  £.  ft  Co.  delivered  to  the  railroad  company  fifty-two  barrels  of  whiskey 
for  shipment.  The  railroad  at  the  time  was  under  control  of  the  Con- 
federate forces,  and  on  account  of  the  transportation  of  armv  stoiei  the 
whiskey  was  not  shipped.  Shortly  after  the  whiskey  was  delivered  to 
the  company  the  Confederate  army  was  compelled  to  withdraw  from 
Nashville,  and  before  leaving  the  city  destroyed  the  whiskey.  Eddy 
that  the  company  was  not  liable  for  the  loss. 

East  &  Fogg,  for  plaintiff  in  error. 
Demoss  J.  Malone,  for  defendant  in  error. 
From  Circuit  Court  of  Davidson  County. 

McFablakd,  J. — This  action  was  brought  by  Horton,  Estee  & 
Co.  to  recover  of  the  railroad  company  the  value  of  fifty-two  barrela 
of  whiskey  delivered  to  their  agent  at  Nashville,  on  the  5tli  of 
February,  1862,  and  consi^ed  to  the  plaintiff  at  Memphis. 

The  cause  was  before  this  court  several  terms  ago,  upon  a  jadg- 
ment  in  favor  of  the  plaintiff.  The  judgment  was  reversed  and  a 
new  trial  granted.  The  opinion  of  tne  Court,  delivered  by  Chirf 
Justice  Nicholson,  will  be  found  in  7th  Heiskell,  626.  A  eecojid 
trial  also  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, from  which  the  defendant  has  again  appealed  in   error.   An 
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opinion  "waa  heretofore  delivered,  aflSrming  the  jud^nent,  but  a  re- 
hearing -was  granted  and  the  case  has  been  reargued.  In  its  present 
aspect  the  record  presents  one  qaestion  which  we  have  deemed 
worthy  of  very  careful  consideration. 

It  is  conceded  that  the  whiskey  was  delivered  to  the  company's 
agent  on  the  5th  of  February,  1862,  and  an  ordinary  shippers'  re- 
ceipt given,  and  it  is  conceded  the  whiskey  was  never  delivered  to 
the  consignees.     At  the  time  the  late  war  was  in  progress,  Nash- 
ville and  Middle  Tennessee  was  in  the  occupation  of  the  Confed- 
erate forces,  and  the  scene  of  active  military  operations.     It  is 
claimed  for  the  defendant  that  prior  to  the  5th  of  February,  1862 
(when  the  whiskey  was  delivered  to  their  agent),  their  road  had 
been  seized  by  the  Confederate  military  authorities  for  the  trans- 
portation of  troops  and  army  stores,  or  if  not  actually  seized  that 
the  commanding  officers  had  given  orders  to  the  officers  and  agents 
of  the  company  to  give  the  uiipment  of  army  stores  and  supplies 
preference  over  private  freighte,  and  that  their  orders  were  en- 
lorced  by  the  presence  of  armed  soldiers ;  and  that  in  consequence 
of  the  enforcement  of  these  orders,  and  the  large  amount  of  Con- 
federate armv  stores  to  be  shipped,  the  company  was  unable  to 
ship  the  whisKcy  prior  to  the  18th  of  February.     Iii  the  mean  time, 
to-wit,  on  the  16tn  of  February,  the  fall  of  Fort  Donalson  occurred, 
and  the   Confederate  army  abandoned  Nashville  and  retreated 
southward,  and  the  rear-guard,  on  or  about  the  18th,  without  fault, 
as  it  is  claimed,  on  the  part  of  the  company,  destroyed  the  whiskey 
at  the  depot  at  Nashville,  in  order  to  prevent  it  falling  into  the 
hands  of  the  pursuing  army,  and  also  to  protect  the  citizens  from 
the  dangers  to  be  apprehended  if  the  whiskey  should  fall  into  the 
hands  oi  the  soldiery.     The  question  is,  assuming  that  there  was  no 
actual  fault  or  negligence  upon  the  part  of  the  company,  would 
these  facts  constitute  a  defence? 

The  charge  of  the  trial  iudge  was  in  substance:  That  if  the 
company  assumed  the  liability  of  a  common  carrier  with  respect 
to  the  whiskey,  that  is  to  say,  if  at  the  time  the  whiskey  was  de- 
Hvered  for  shipment  the  road  had  not  been  actufdly  seized  and 
taken  out  of  the  hands  of  the  company's  a^nts,  or  if  in  fact  the 
road  had  been  so  seized  by  the  military,  still  if  the  company  choose 
to  suppress  the  fact  and  accept  the  freight  for  transportation  with- 
out Qualiiication  of  its  liability,  the  consignors  and  owners  not  be- 
ing mformed  of  the  facts,  then  and  in  either  event  the  company  be 
<^e  liable  as  a  common  carrier,  and  being  so  liable  the  destmo- 
tiou  of  the  whsskey  by  the  military,  even  though  without  fault 
upon  the  part  of  the  company,  would  be  no  defence.  That  such 
destruction  of  the  whiskey  cx>uld  onlv  be  a  defence  upon  the  a»- 
fiomption  that  the  company  did  not  become  liable  as  a  common 
earner,  that  is  to  say,  because  at  the  time  the  whiskey  was  delivered 
for  shipment  the  road  had  been  seized  by  the  military  so  as  to  de- 
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prive  the  oonipanj  of  its  use,  in  whicli  event  the  liability  of  a  oom* 
mon  carrier  would  not  attach  unless  the  company  sopprened 
the  facts  of  seizure  and  accepted  the  whiskey  for  shipment  an* 
conditionally,  the  consignor  and  owners  being  ignorant  of  the 
facts.  If  for  the  reasons  stated  the  company  dia  not  become  liable 
as  common  carrier,  then  if  the  company  was  free  from  negligence 
the  destruction  of  the  whiskey  by  the  militaiy,  if  under  the  ne- 
cessity which  justified  such  action,  would  be  a  good  defence. 

This  charge  was  based  upon  the  doctrine  that  when  the  liabil- 
ity of  a  common  carrier  attaches,  he  is  liable  for  all  losses  ezoept 
those  which  result  from  the  act  of  God,  the  public  enemy,  or  the 
shipper,  and  that  the  Confederate  military  were  not  at  the  time 
ana  place  the  public  enemy.     It  was  held,  in  the  opinion  of  Jadge 
Nicholson  in  tnis  case  before  referred  to,  that  the  Confederate  irmy 
was  not  to  be  regarded  as  the  public  enemy ;  but  the  opinion  farther 
holds  that  nevertheless  the  destruction  oi  the  whiskey  by  the  army, 
if  under  the  necessity  which  justifies  such  appropriations  of  private 
iroperty,  might  upon  a  different  ground  constitute  a  defence, 
n  support  of  this  conclusion,  Judge  Nicholson  assumes  that  the 
Confederate  military  authorities  had  taken  possession  of  the  road 
and  appropriated  it  to  military  purposes,  and  that  '^for  the  time 
being  tne  railroad  company  ceased  to  be  a  common  carrier,  and  was 
allowed  to  carry  only  for  the  army."    However  this  assumption  of 
fact  might  have  been  justified  by  the  record  as  it  then  appeared, 
the  proof  was  different  upon  the  last  trial,  as  appears  from  the  bill 
of  exceptions  before  us ;  the  proof  now  indicating  that  the  road 
had  not  been  actually  taken  possession  of  by  the  military,  but  only 
that  the  company's  agents  were  required  to  give  preference  to  ship- 
ments for  the  army,  leaving  the  company,  however,  in  the  posses- 
sion of  the  road,  and  liberty  to  ship  private  freight  when,  after 
complying  with  army  requisitions,  there  was  room  left  for  the  pur- 
pose.    At  all  events  this  was  a  c(Mitested  question  of  fact.    So  the 
trial  judge  was  of  opinion  that  as  Judge  Nicholson's  opinion  hold- 
ing that  the  destruction  of  the  whiskey  by  the  Confeaerate  forces 
might  be  a  valid  defence  was  upon  the  assumption  that  the  road 
haa  been  actually  taken  out  of  tne  possession  of  the  company,  de- 
priving it  of  the  power  to  act  as  a  common  carrier,  if  tne  proof 
showed  the  fact  to  be  otherwise  upon  the  present  trial  the  deienoe 
would  not  be  available.     The  opinion  is  susceptible  of  this  constnio- 
tion :  it  however  cannot  be  taken  as  settling  the  question  in  favor 
of  the  view  taken  by  the   trial  judge,  but   rather  as  leaving  it 
open  and  undetermined. 

If  the  present  verdict  rested  upon  the  ground  of  the  compan/fi 
negligence  in  failing,  after  its  inability  to  ship  the  whiskey  waa 
known  to  its  a^nts  and  after  the  danger  from  the  retreating  and 
advancing  armies  became  imminent,  to  remove  the  whiskey  to  a 
place  of  greater  safety,  or  in  failing  to  give  notice  to  the  owners  or 
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tbeir  agents  so  that  thej  might  look  after  their  property,  it  would 
probalSy  be  free  from  difficulty.  But  the  charge  holds  that  even 
though  there  ma^  have  been  no  negligence  in  these  respects,  the 
companv  would  still  be  liable  if  the  liability  of  a  common  carrier 
attachea  to  it  at  the  time  the  whiskey  was  received  for  shipment. 

This  therefore  is  the  question  to  be  determined.  We  do  not 
doubt  the  correctness  of  the  charge  as  to  what  would  be  sufficient 
to  fix  upon  the  company  the  liability  of  a  common  carrier,  and 
that  the  liability  did  attach  in  this  case.  If  the  whiskey  was  de- 
stroyed by  the  Confederate  troops,  an  overpowering  force,  without 
negligence  or  collusion  upon  the  part  of  tne  carrier,  there  can  be 
but  one  reason  why  this  snould  not  be  a  valid  defence,  that  is,  that 
the  carrier  is  an  insurer  against  such  losses. 

The  carrier  is  liable  for  losses  bv  fire,  theft,  robbery  or  unavoid- 
able accident,  even  though  re6ultine|  from  an  overpowering  force* 
The  rule  is  founded  upon  grounds  of  public  policy,  in  the  mterest 
of  commerce  and  trade. 

The  argument  for  the  plaintiff  is  that  the  carrier  is  liable  for  all 
losses  except  those  resulting  from  the  act  of  God,  the  public 
enemy,  or  the  shipper  himself,  and  if  having  been  held  that  the 
Confederate  army  was  not  in  this  sense  the  public  enemy  it  must 
follow  that  the  destruction  of  the  property  by  the  Confederates 
would  be  no  defence. 

But  it  has  been  held  that  there  are  other  exceptions  to  the  car- 
rier's liability,  as,  for  instance,  where  the  property  is  taken  from 
him  by  judicial  process  ri^tfully  issued.     See  the  case  of  Brein 
G.  Mead  v.  Hudson  Kiver  K.  K.  Co.,  36  N.  Y.  403,  where  it  is 
held  that  it  is  a  ^ood  defence  for  the  carrier  to  show  that  the  goods 
were  seized  by  ludicial  process  at  the  suit  of  the  rightful  owner, 
provided  notice  be  promptly  given  to  the  consignor.     Also  in  the 
ease  of  Shiles  v,  Davis  &  Banton,  1  Black.  101,  it  was  held  that  where 
^oods  are  attached  in  the  hands  of  a  common  carrier  by  ^mishment,. 
IT)  a  suit  against  a  third  person  they  are  in  the  custody  of  the  law  and 
the  carrier  is  not  justified  in  surrendering  them  to  the  consignee  un- 
til a  judicial  determination  of  the  question  and  until  the  question  is  de- 
tennined  is  not  bound  to  deliver  to  the  shipper  on  demand.     In  this 
latter  case  nothing  special  is  said  in  the  opinion  about  notice,  but 
it  appears  that  the  owners  demanded  the  goods  of  tlie  carrier  a  few 
days  after  the  levy  of  the  attachment,  and  delivery  was  refused 
upon  the  ground  tnat  the  carrier  had  been  summoned  as  garnishee 
^  the  attachment  suit,  thus  showing  actual  notice. 

The  case  of  Wells  v.  Maine  Steamship  Co.,  decided  by  the  U.  S. 
Circuit  Court  for  Maine,  Justice  Clifford  sitting  with  the  district 
judge  (4  Clifford,  228),  is  also  on  the  same  subject.  In  that  case 
whiskey  was  shipped  from  New  York  by  the  steamship  company 
consigned  to  the  plaintiff  at  Portsmouth,  New  Hampshire,  by  way 
of  Portland,  Maine,  at  which  latter  point  it  was  the  duty  of  the  car- 
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rier  to  delirer  the  freight  to  the  Eastern  K.  R.,  the  next  in  ihe 
line.  At  Portland  the  whiskey  was  seized  by  ofiScers  of  the  State  of 
Maine,  claiming  that  it  was  forfeited  for  an  alle^d  violation  of  tbe 
laws  of  that  State.  A  proceeding  was  instituted  in  the  nature  of  a 
proceeding  in  error  to  have  the  S)rfeitnre  declared.  It  was  so  de-, 
clared  and  the  whiskey  was  destroyed  ;  the  owner  had  due  notice 
of  the  seizure.  It  was  held  (tfostice  Clifford  deliveriDg  the 
opinion)  that  the  carrier  was  discharged  from  all  obligations  to  de- 
liver the  whiskey  unless  it  could  be  shown  that  the  court  of  Maine 
declaring  the  forfeiture  had  no  jurisdiction,  or  that  the  law  under 
which  me  seizure  was  made  was  unconstitutional  and  void. 
Neither  of  which  positions  were  in  the  opinion  of  the  court  main- 
tained. 

The  seizure  having  been  made  under  a  constitutional  law  and 
by  a  process  from  a  court  having  jurisdiction,  and  notice  giv^i  to 
the  owner,  the  carrier  was  dischai^ed,  and  was  not  bound  to  show 
that  the  decision  of  the  court  deckring  the  whiskey  forfeited  was 
correct  either  in  law  or  fact. 

The  opinion  refers  to  the  cases  of  Brein  v.  Hudson  Kver  R.  TSL 
and  Stiles  v,  Davis  above  cited,  besides  other  authorities. 

The  case  of  Edwards  v.  White  Line  Transit  Co.,  104  Mass.  159, 
holds  that  it  is  no  defence  to  an  action  for  breach  of  the  contract 
to  carry,  that  the  goods  were  taken  out  of  the  hands  of  the  carrier 
under  an  attachment  against  a  person  who  is  not  the  true  owner. 

These  authorities,  wliile  not  directly  in  point,  tend  to  illustrate 
the  principle  involved. 

It  is  however  not  in  all  cases  sufficient  to  show  that  the  goods 
are  taken  from  the  carrier  by  an  overpowering  force,  for  if  taken 
by  robbery  or  insurgents  it  is  no  defence,  even  though  the  force  be 
overpowering. 

The  Confederate  government  having  been  recognized  as  a  govern- 
ment de  facto  having  actual  possession  of  the  country,  its  acts  in 
prosecuting  the  war  m  reference  to  the  citizens  and  their  property 
must  bo  held  to  have  had  the  same  effect  for  the  time  being  as  tbe 
acts  of  a  rightful  ^vemment.  The  seizure  and  appropriation  of 
private  property  m  accordance  with  the  usages  and  customs  of 
war  must  be  held  to  have  been  within  its  powers.  The  citizens 
therefore  would  have  no  redress  against  tne  soldiers  and  others 
who,  in  obedience  to  military  orders,  may  have  seized  or  destroyed 
their  property.  They  could  only  have  such  redress  as  the  ^vem- 
ment  might  choose  to  make.  The  acts  of  the  Confederate  militai^r, 
therefore,  in  regard  to  the  citizens  and  property  within  the  terri- 
tory of  the  Confederate  States,  would  stand  precisely  as  tiie  acts  of 
the  United  States'  forces  toward  the  citizens  and  property  of  the 
loyal  States.  The  property  mifi^ht  have  been  seized  and  destroyed 
by  the  military  if  in  the  hanas  of  the  owner;  in  that  event  he 
would  have  had  no  remedy  against  the  soldiers  individually* 
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That  BQch  property  might  be  thus  destroyed,  see  Harrison  v. 
dom,  7  Heisk.  99. 

Does  it  alter  the  case  that  at  the  time  of  the  seizure  the  proper^ 
of  the  plaintiff  is  in  the  hands  of  a  carrier  ?  The  case  of  the  I.  0. 
K.  H.  Co.  V.  Ashmead,  43  Ills.  487,  seems  to  recognize  the  doctrine 
that  the  carrier  will  be  excused  if  he  is  preventea  from  complying 
with  his  undertaking  by  the  acts  of  the  United  States  military 
forces.  And  in  the  case  of  the  Kailroad  v.  Hurst,  11  Heisk.  625, 
it  was  held  not  only  that  citizens  but  common  carriers  were  justified 
in  submitting  to  the  orders  of  the  military  ofiicers  of  the  Confed- 
erate army,  and'  for  doing  so  incurred  no  liability  to  third  par- 
ties. 

This  is  upon  the  ground  not  only  that  it  is  an  overpowering 
force,  but  a  force  exercised  in  obedience  to  the  authority  of  the 
government  having  for  the  time  being  dominion  and  control  of 
me  country,  which  it  is  the  dut^  of  citizens  and  subjects  to  obey 
in  the  same  sense  that  it  is  tlieir  duty  to  submit  to  legal  process 
and  the  laws  of  the  land.  This  brings  us  therefore  to  the  conclu- 
sion that  the  charge  of  the  trial  judge  was  erroneous,  if  the  ques- 
tions we  have  been  considering  were  fairly  presented.  It  will  be 
noticed  that  in  cases  above  referred  to,  wnere  the  goods  were 
seized  under  civil  process,  it  was  regarded  as  essential  that  the 
owner  or  consignor  should  be  notified  of  the  proceeding.  This  was 
for  the  purpose  of  giving  him  an  opportunity  to  appear  and  liti- 
gate his  rights. 

Notice  in  a  case  like  this,  where  the  goods  were  seized  and  at 
the  same  time  destroyed  by  the  military,  could  not  be  essential  for 
the  same  reason.  It  might,  however,  be  important  to  show  that  the 
owner  had  either  notice  or  actual  knowledge  of  the  destruction  of 
the  goods,  for  in  that  event  he  might  obtain  compensation  from 
the  government.  No  notice  appears  to  have  been  given  in  this 
ease,  nor  does  it  appear  when  the  plaintiff  acquired  knowled^ 
of  the  facts ;  the  question  was  not  made  in  the  court  below.  It  is 
probable,  however,  from  the  circumstances  that  the  consignor  had 
Knowledge  of  the  destruction  of  the  whiskey  soon  after  it  occurred. 
We  do  not,  however,  hold  that  notice  or  knowledge  was  essential. 

Upon  a  reconsideration,  therefore,  of  our  former  opinion  we  have 
arrived  at  a  different  conclusion,  and  the  affirmance  will  be  set  aside 
^  the  judgment  reversed  and  a  new  trial  granted. 
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HlOHAIEL  LbAJST 

V. 

ThB  OLBYIELAin)^  C,  C.  Aim  I.  S.  B»  Oou 

(Advance  Cam^  Indiana.    JantuKy  2,  1888.) 

The  plaintiff  sought  shelter  from  the  nin  underneath  a  boilding  bdongini^ 
to  the  railrcMad  company,  which  had  formerly  been  naed  asafragbt 
house,  but  not  being  in  use  had  been  permitted  to  become  dflapidated 
and  insecure.  While  at  the  freight  house  ho  noticed  that  a  portion  of 
the  roof  was  lifted  by  wind  and  m  danger  of  falling.  While  mmdns^ 
to  escape  the  falling  fragment  ho  was  struck  by  it  and  injured.  Hd^ 
that  the  plaintiff  was  a  trespasser  and  could  not  recover  damsges  for 
the  injury. 

Appeal  from  the  Madison  Circnit  Court. 

Kettinger,  Harrison  &  Pierce^  attorneys  for  appellant. 

A.  C.  Harris,  attorney  for  appellee. 

MoBBiB,  Com. — ^The  appellant  sued  the  appellee  for  damages 
alleged  to  have  been  sustained  by  him  throue^h  the  negligent 
failure  of  the  appellee  to  repair  a  building  standing  on  its  ground 
and  formerly  uised  by  it  as  a  freight  house,  situate  wituin  the 
limits  of  the  city  of  Anderson,  Madison  County,  Indiana. 

The  appellee  answered  the  complaint  bv  a  general  denial.  The 
canse  was  submitted  to  a  jury  for  trial.  The  appellant  having  in- 
troduced his  evidence  to  tne  jury,  the  appellee  demurred  to  it  and 
tlie  appellant  joined  in  demurrer.  The  Coort  sustained  the  demurrer 
and  tne  appellant  excepted. 

The  ruling  of  the  Court  upon  the  demurrer  is  assigned  as 
error. 

The  facts  which  the  evidence  proved  or  tended  to  prove  are 
substantially  as  follows : 

The  appellee,  called  in  the  evidence  the  "  Bee  Line,'*  on  the  3d 
of  April,  1873,  owned  and  operated  a  railroad,  passing  through  the 
town  of  Anderson,  Madison  County,  Indiana.  In  the  south-east 
part  of  said  town  it  crosses  the  '^Pan  Handle"  Railroad,  the  courBe 
of  the  appellee's  road  being  nearly  east  and  west,  and  that  of  tJie 
"  Pan  Handle"  from  north-west  to  south-east.  On  the  west  side 
of  the  Pan  Handle  tracks,  and  north  of  the  Bee  Line  tracks,  there 
was  a  passenger  depot.  A  freight  house  had  been  built  several 
years  ago,  alx)ut  twenty  feet  west  of  the  passenger  depot,  with  a 

Sdatform  on  the  south  side  and  west  end  of  the  same.  The  snr- 
ace  of  the  earth  on  which  the  freight  depot  stood  inclined  to  the 
north:  the  house  and  platform  rested  on  stone  pillars.  Next  to 
the  track,  the  platform  and  floor  were  some  two  feet  above  the 
level  of  the  track,  and  on  the  fnrdier  side^  some  seven  or  eight 
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feet  above  the  surface  of  the  gronnd.  The  space  between  the 
])Iatfonn  and  floor  and  the  earth  was  open.  A  year  or  two  before 
the  alleged  accident  the  appellee  movea  its  general  freight  business 
to  a  depot  near  the  city,  and  the  freight  house  in  question  was  no 
longer  used  as  the  general  freight  house  of  the  appellee,  though 
still  used  for  some  purpose,  such  as  storing  the  appellee's  wood  and 
lumber.  A  highway  or  avenue  led  from  the  crossing  northwardly 
to  the  town  dividing  the  angle  formed  by  the  railroads.    The  ap- 

Eellee  owned  half  an  acre  of  ground  between  its  track  and  this 
ighway  or  avenue,  upon  which  the  depot  stood. 
x^atrick  Leary,  the  fatlier  of  the  appellant,  lived  near  the  Bee 
line  tracks,  and  some  distance  west  of  the  crossing  a  road  leads 
west  towards  his  home.    A  heading  factory  stood  some  distance 
south-east  of  the  crossing.     The  appellant,  then  twenty  years  of 
a^  was  on  the  3d  day  of  April,  1878  employed  in  this  factory  as 
a  joiner,  and  had  been  employed  in  it  as  a  common  laborer  for 
some  time  before.     On  the  3d  of  April,  1878,  it  rained  so  that  the 
factory  shut  down  by  ten  or  eleven  o'clock  in  the  forenoon.     The 
appellant,  in  company  with  several  other  boys,  started  for  home, 
and  when  they  reached  the  crossing  they  walked  along  the  Bee 
line  tracks  until  they  reached  the  old  freight  house.     The  appel- 
lant had  been  in  the  habit  of  passing  this  freight  house  almost 
daily  for  some  time.    He  noticed  in  July,  1877,  that  a  part  of  the 
roof  of  the  building  was  off,  but  had  never  given  it  further  notice. 
Ab  the  appellant  and  his  companions  came  up  the  Bee  Line  track 
they  were  throwing  miud  balls  at  each  other.     It  was  raining  and 
they  ran  under  the  platform  of  the  freight  house,  where  they  con- 
tinued their  sport  of  throwing  mud  balls  and  pitching  pennies. 
Tlie  appellant,  to  avoid  the  mud  balls  thrown  at  him  by  nis  com- 
panions, run  behind  one  of  the  stone  pillars  supporting  the  plat- 
Torm  on  the  west  end  of  the  freight  house.     Thev  had  been  play- 
ing some  ten  or  fifteen  minutes,  when  a  severe  and  sudden  blast  of 
^nd  struck  the  f  J'eight  house  while  the  appellant  was  behind  the 
pillar.    It  tore  off  a  piece  of  the  roof  of  the  building  some  ten 
feet  square.    The  appellant  being  frightened  by  the  noise,  ran  out 
ID  the  open  space,  and  looking  up,  saw  the  piece  of  the  roof,  blown 
off,  in  tiie  air.     He  ran  towards  the  avenue,  but  before,  or  as  he 
reached  the  edge  of  it,  this  fragment  of  the  roof  fell  upon  and 
crushed  him  to  the  earth.     The  appellant  was  bruised  and  inter- 
nally injured  by  the  accident,  and  had  not  at  the  time  of  the  trial 
entirely  recovered  from  the  iniury. 

Upon  the  facts  thus  stated,  can  the  appellant  maintain  this 
action  ? 

There  is  no  testimonv  tending  to  show  that  the  appellant  was  at 
the  freight  house  by  tue  invitation  of  the  appellee,  nor  that  he 
was  there  for  the  purpose  of  transacting  any  business  with  the 
appeUee.     The  appellant  intruded  upon  the  premises  of  the  ap- 
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pellee,  and  is  not,  therefore,  entitled  to  that  protection  which  one 
expressly  or  by  implication  invited  into  the  house  or  place  of  bnsi- 
ncBs  of  another  is  entitled  to.  The  appellant  was  a  trespasser,  and 
as  such  he  entered  upon  the  appellee's  premises,  taking  the  risk  of 
all  mere  omissions  of  the  appellee  as  to  the  condition  of  the 
grounds  and  buildings  thus  invaded  without  leave.  We  do  not 
wish  to  be  understooa  as  holding  or  implying  that  if,  on  the  part 
of  the  appellee,  there  had  been  any  act  done  implving  a  wilhng- 
ness  to  innict  the  injury  upon  the  appellant  it  woula  not  be  liable. 
But  we  think  there  is  nothing  in  the  evidence  from  which  such  an 
inference  can  be  reasonably  drawn.  The  building  could  be  seen 
by  all ;  its  condition  was  open  to  the  inspection  of  eveiy  one;  it 
had  been  abandoned  as  a  phice  for  the  transaction  of  public  busi- 
ness ;  it  was  in  a  state  of  palpable  and  visible  decay,  and  no  one 
was  authorized,  impliedly  or  otherwise,  to  ^  into  or  under  it 
Under  such  circumstances  the  law  says  to  him  who  intrudes  into 
such  a  place  that  he  must  proceed  at  his  own  risk. 

In  the  case  of  the  Pitts.,  Ft.  Wayne  and  C.  R.  W.  0>.  v.  Bing- 
ham Admr.,  29  Ohio  St  364,  the  question  was :  ^'  Ib  a  railroad 
company  bound  to  exercise  ordinary  care  and  skill  in  the  erec- 
tion, structure  and  maintenance  of  its  station  house  or  houses,  as 
to  persons  who  enter  or  are  at  the  same  not  on  any  business  with 
the  company,  or  its  agents,  or  on  any  business  connected  with  the 
operation  of  its  road,  out  are  there  without  objection  by  tlie  com- 
pany, and  theref oi'c,  by  its  mere  sufferance  or  permission.''  The 
Court  answered  this  question  in  the  negative.  In  the  case  of 
HannuU  i>.  Smith,  C.  B.  N.  S.  731,  the  plaintiff  fell  into  a  quarry, 
left  open  and  unguarded  in  the  unenclosed  lands  of  the  defendant, 
over  which  the  public  were  permitted  to  travel.  It  was  held  that 
the  owner  was  under  no  legal  obligation  to  fence  or  guard  the  ex- 
cavation, unless  it  was  so  near  the  public  road  as  to  render  travel 
thereon  dangerous.  '^  That  the  person  so  travelling  over  such  waste 
land,  must  take  the  permission  with  its  concomitant  conditions  and, 
it  may  be,  perils."  Hardcastle  v.  The  South  Yorkshire  By.  Co., 
4  Honest  &  N.  67 ;  Sweeny  v.  The  Old  Colony  and  New  Port 
R  R.  Co.,  10  Allen,  372 ;  Knight  v.  Abert,  6  Barr,  472. 

After  reviewing  the  above  and  other  cases.  Judge  Boynton,  in 
the  case  of  the  Pitts.,  F.  W.  &  C.  B.  W.  Co.  v.  Bingham's  Admr., 
supra,  says: 

''  The  principle  underlying  the  above  cases  recognizes  the  r^ht 
of  the  owner  of  real  property  to  the  exdusive  use  and  enjoyment 
of  the  same,  without  liability  to  others  for  injuries  occasioned  by 
its  unsafe  condition,  where  the  person  receiving  the  injniy  was 
not  in  or  near  the  place  of  danger  by  lawful  rieht ;  and  where 
such  owner  assumed  no  responsibility  for  his  safety  oy  inviting  him 
there,  without  giving  him  notice  of  the  existent  imminence  ot 
the  peril  to  be  avoided."    In  the  case  from  which  we  have  quoted 


LSABT  7).  OLEYELAKD,  C,  G.  &.  I.  R.  B.  00.  601 

tlie  intestate  of  the  plaintiff  was  at  the  defendant's  station  honse, 
not  on  any  business  with  it,  but  merely  to  pass  away  his  time, 
where,  by  a  severe  and  sudden  blast  of  wind,  a  portion  of  the  roof 
of  the  station  house  was  blown  off  the  building  and  against  the  in- 
testate with  such  force  as  to  kill  him.  The  case  in  its  circum- 
stances  was  not  unlike  the  one  now  before  us.  Nicholdsou 
Admr.  v.  Erie  R.  W.  Co.,  111.  378 ;  Dunham  v.  Mussleman,  2 
Blf .  96. 

In  the  case  of  Sweeny  v.  The  Old  Colony  R.  R.  Co.,  Allen,  372, 
the  Court  say : 

A  licensee,  who  enters  on  premises  by  permission  only,  without 
any  enticement,  allurement,  or  inducement  being  held  out  to  him 
by  the  owner  or  occupant,  cannot  recover  damages  for  injuries 
caused  by  obstinictions  or  pitfalls.  He  goes  at  his  own  risk  and 
enjoys  the  license  subject  to  its  concomitant  perils.  Carlton  v. 
Frauconia  Iron  and  Steel  Co.,  99  Mass.  216 ;  Harris  v.  Stevens,  31 
Vt.  90;  Wood  v.  Leadbitter,  13  M.  &  W.  838. 

The  evidence  in  this  case  brings,  we  think,  within  the  principles 
settled  by  the  above  cases. 

The  appellant  contends  that  the  evidence  shows  that  the  appellee 
was  guilty  of  gross  negligence  in  not  repairing  its  freight  house, 
and  tiiat  such  negligence  renders  it  liable,  though  he  entered  upon 
its  premises  without  invitation  or  license,  as  a  mere  intruder,  and 
was,  while  such  intruder,  injured.  And  in  support  of  this  proposi- 
tion we  are  referred  to  the  following  cases  :  La  Fayette  &  Indian* 
apolis  R.  R.  Co.  v.  Adams,  26  Ind.  76 ;  Indianapolis  &  Cin.  R.  R. 
Co.  V.  McClure,  26  Ind.  370;  Gray  v.  Harris,  107  Mass.  492; 
Isabel  V.  H.  &  St.  J.  R.  R.  Co.,  60  Missouri,  475. 

In  the  first  of  the  above  cases  the  Court  held  that  where  the 
negligence  of  the  company  was  so  gross  as  to  imply  a  disregard  of 
consequences  or  a  willingness  to  inflict  the  iniury  it  was  liable, 
though  the  party  injured  was  not  free  from  fault.  In  the  second 
case  it  was  held  that  a  railroad  company,  not  required  to  fence  its 
road,  would  not  be  liable  for  animals  killed  on  its  road,  unless 
guilty  of  gross  negligence.  The  phrase  "  gross  negligence,"  as 
used  in  these  cases,  means  something  more  than  the  mere  omission 
of  duty ;  it  meant,  as  shown  by  the  evidence  in  these  cases,  reck- 
less and  aggressive  conduct  on  the  part  of  the  companv's  servants. 
Something  more  than  negligence,  however  gross,  must  be  shown  to 
enable  a  party  to  recover  for  iniury,  when  he  has  been  guilty  of 
contributory  negligence.  The  renn.  Co.  v.  Sinclair,  62  Ind.  301. 
There  was  in  the  cases  referred  to  in  26  Ind.  something  more  than 
negligence.  As  in  the  case  of  the  I.  B.  &  W.  R.  W.  Co.  v. 
McBrown,  46  Ind.  229,  where  the  animal  was  driven  through  a 
deep  cut  80  rods  long  into  and  upon  a  trestle  work  of  the  company 
there  was  aggressive  malfeasance.  In  the  Mass.  case  the  Court  lield 
that  a  partybuilding  a  dam  across  a  stream  must  provide  against 
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unufltial  floods.  We  do  not  think  these  cases  applicable  to  the  one 
before  us. 

There  could  be  no  negligence  on  the  part  of  the  appellee^  of 
which  the  appellant  can  be  heard  to  complain,  unless  at  the  time 
he  received  the  injurj^  the  appellee  was  under  some  obligation  or 
duty  to  him  to  repair  its  freight  house.  "  Actionable"  negligence 
exists  only  where  the  one  whose  act  causes  or  occasions  the  injniy 
owes  to  the  injured  party  a  duty,  created  either  by  contract  or  by 
operation  of  law,  which  he  has  failed  to  discliarge.  Jtendeck  «. 
Cheadle,  26  Oliio  St.  393 ;  Pitts.,  F.  W.  &  C.  R.  W.  Co.  v,  Bing- 
ham,  supra ;  Salem  v.  Galler,  decided  at  Nov.,  1881.  We  have 
shown  that  the  appellee  owed  the  appellant  no  such  duty.  Tie 
judgment  below  should  be  affirmed. 

rer  Curiam. — It  is  ordered  upon  the  foregoing  opinion  that  the 
judgment  below  be  affirmed  at  tne  cost  of  the  appellant. 


PnTSBTTRO,  Cincinnati  and  St.  Louis  R.  R.  Ca 

V. 

Joseph  H.  Gundt  and  Wifb. 

(Advance  Ocuej  Indiana.    January  80,  1883.) 

When  a  railroad  company  has  been  in  the  habit  of  stationing  a  flagman  at  i 
crossing,  for  the  purpose  of  giving  warning  of  the  approach  of  traios,  it 
is  neffligence  on  the  part  of  the  company  to  remove  such  fiagmaa  with- 
out giving  due  notice. 

The  plaintiffs  were  passing  with  a  horse  and  buggy  along  a  street  in  lodisn- 
apolid.  Just  before  they  reached  the  railroad  crossing  a  train  of  cars 
suddenly  appeared,  whereat  the  horse  became  frightened  and  ran  away, 
causing  the  injury  complained  of.  Upon  the  trial  the  attorney  for  the 
plaintiffs  asked  the  following  question:  *'  State  whether,  just  prior  to  or 
at  the  time  of  the  accident,  you  observed  any  person  at  or  near  the  erod- 
ing of  the  defendant's  road,  engaged  in  giving  signals  of  an  approachiog 
train."  The  question  was  excluded.  EM^  the  question  was  proptf 
and  should  have  been  allowed. 

Appeal  from  the  Marion  Superior  Conrt. 

Baker,  Hord  and  Hendricks,  attorneys  for  appellants. 

Hill  and  Nichols,  attorneys  for  appellees. 

WoBDEN,  J. — Action  by  the  appellees  against  the  appellantB  to 
recover  damages  for  an  injury  simered  by  the  female  plaintifi  io 
consequence  of  the  allegea  carelessness  and  negligence  of  the  de- 
fendant in  running  its  train  of  cars  across  a  public  street  of  tn© 
city  of  Indianapolis,  along  which  street  the  plamtifis  were  ipsssiog 
with  a  horse  and  bu^gy,  whereby  the  horse  became  frightened  and 
ran  away,  doing  the  injury. 

Trial  by  jury :  verdict  and  judgment  for  the  defendant  ^ 
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topeal  to  the  general  tenn  the  judgment  was  reversed  ;  and,  from 
tue  judgment  of  reversal,  the  defendant  appeals  to  this  court. 

On  the  trial  there  was  evidence  tending  to  show  that  Noble 
Street,  running  north  and  south,  is  a  much  travelled  street,  and  iA 
crossed  by  the  defendant's  railroad,  in  a  populous  part  of  the  city ; 
that  the  defendant  had  erected  a  building  just  north  of  its  south  or 
main  tiuck,  and  just  off  the  east  Hne  of  the  street,  which  obstructed 
the  view  of  trains  approaching  from  the  east  from  persons  on 
Noble  Street  north  of  the  Une  of  the  defendant's  tracks ;  that  as  the 
plaintifEs  were  driving  south  on  Noble  Street  towards  the  railroad, 
and  as  they  got  to  a  point  about  opposite  to  thecenti*e  of  the  build- 
ing mentioned,  a  train  backed  suddenly  along  from  the  east,  at 
which  the  horse  took  fright,  and  ran  away,  and  did  the  injury. 

A  bill  of  exceptions  iSiows  that  at  the  proper  time  Mrs.  Gundt, 
being  examined  as  a  witness,  was  asked  by  her  counsel  to  state  as 
follows : 

State  whether,  just  prior  to  or  at  the  time  of  the  accident  about 
which  you  have  testified,  you  observed  any  person  at  or  near  the 
crossing  of  the  defendant's  road,  on  Noble  Street,  engaged  in  giv- 
ing signals  of  an  approaching  train  on  defendant's  track,  ana,  if 
80,  state  who  ho  was,  where  he  was  standing,  and  what  signals  if 
any  he  gave.  To  this  question  the  defendant  objected,  upon  the 
grounds  that  it  was  immaterial,  irrelevant,  and  incompetent ;  and 
fliereupon  counsel  stated  to  the  court  that  they  proposed  to  prove 
by  said  witness,  and  such  other  witnesses  as  they  intended  to  call, 
that  several  years  prior  to  the  accident  complained  of  the  defend- 
ant had  caused  to  be  erected  at  the  crossing  where  the  accident  oc- 
curred a  signal  house,  which  had  been  continued  and  maintained 
up  to  the  time  when  the  accident  occurred,  and  that  it  had  at  such 
time  placed  at  said  crossing  a  watchman,  or  flagman,  whose  duty  it 
was  to  give  notice  by  appropriate  signals  to  persons  desiring  to 
cross  said  track  at  said  place  of  the  approacn  of  trains  on  said 
track,  and  that  it  had  kept  and  maintained  said  person  at  said  place 
from  the  time  aforesaid  down  to  within  a  few  days  of  the  said  ac- 
cident ;  and  that  he  was  then  withdrawn  without  any  notice  to  the 
public ;  and  that  the  plaintiff  had  been  accustomed,  for  several 
months  prior  to  said  accident,  to  cross  said  track  on  said  street,  and 
had  observed  the  presence  and  signals  of  said  flagman ;  and  at  the 
time  of  said  accident  had  no  personal  knowledge  that  the  said  flag- 
man had  been  withdrawn ;  and  that  just  before  attempting  to  cross 
8aid  street,  at  the  time  of  said  accident,  she  and  her  co-plaintiff 
looked  for  said  flagman,  and  the  signals  which  he  had  been  in  the 
habit  of  giving  of  approaching  trains,  and  did  not  see  a  watchman 
or  flagman,  or  any  signal  whatever  of  the  approach  of  any  train, 
which  objection  was  by  the  court  sustained,  and  the  evidence  ex* 
eluded  ;  to  which  ruling  of  the  court  the  plaintiffs  at  the  tincie  ex- 
<!epted. 
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That  the  defendants  had  endeavored  to  agree  with  the  plaintiffs 
as  to  (he  valne  of  that  portion  of  their  track  on  Dock  street  neces- 
sary  to  be  taken  for  the  aforesaid  tnmont,  or  for  the  damages  likelj 
to  be  sustained  by  them  as  the  owners  of  that  property,  and  ap  to 
a  certain  time  they  had  every  reason  to  believe  that  tue  plaintiffs 
would  have  agreed  without  suit  or  other  legal  proceedings  to  ascer- 
tain the  value  thereof. 

That  the  defendants  denied  that  their  right  to  lay  a  donble-traek 
railroad  was  confined  to  the  easternmost  thirty  feet  of  Delaware 
avenue.     For  by  the  first  section  of  the  Act  of  12th  of  March,  1S73, 
authorizing  the  said  company  to  occupy  any  portion  of  Delaware 
avenue,  between  the  north  side  of  Dock  street  and  the  south  side 
of  Christian  street,  in  said  city,  for  railroad  purposes,  with  the  eon- 
sent  of  the  councils  of  said  city,  the  defendants  were  expressly 
autliorized,  with  the  consent  of  the  councils  of  the  city  of  Phila- 
delphia, to  construct  a  double-track  railroad  upon  any  portion  of 
Delaware  avenue  between  the  north  side  of  Dock  street  and  the 
south  side  of  Christian  8ti*eet,  in  the  said  city.    The  defendants 
further  showed  that,  by  a  resolution  of  the  Select  and  Common 
Councils  of  the  city  of  !rhiladelphia,  entitled,  ^^  A  resolution  relatire 
to  opening  Delaware  avenue,"  approved  the  twenty-fourth  day  of 
June,  1873,  passed  in  pursuance  of  the  said  Act  of  Assembly,  they 
were  authorized  to  lay  their  double-track  railroad  upon  Delaware 
avenue  in  such  position  that  the  centre  line  tliereof  should  be 
forty-eight  feet  three  inches  from  the  westerly  line  of  the  said 
Delaware  avenue ;  and  by  a  subsequent  resolution,  amendatoiy  of 
the  aforesaid  resolution,  approved  July  26th,  1873,  the  centre  line 
of  their  tracks,  as  specified  in  the  resolution  approved  June  24th, 
1873,  was  moved  westward  three  feet  nine  inches,  to  give  an  equal 
width  of  roadway  on  each  side  thereof. 

That  the  defendants  have  prepared  and  adopted  a  location  for 
their  proposed  railroad  or  main  tracks,  whereby  the  same  would 
extend  to  the  north  line  of  Dock  street ;  with  these  main  tracks  it 
was  necessary  that  the  tracks  in  their  freight  depot  should  be  con- 
nected by  means  of  a  turnout,  diverging  from  the  main  tracks  at  a 
point  south  of  the  south  line  of  Dock  street,  passing  over  a  portion 
of  the  westerly  part  of  Delaware  avenue  and  Dock  street  by  a  re- 
versed curve,  crossing  the  extreme  ends  of  the  plaintifEs'  tracks  as 
authorized  by  law,  and  connecting  with  the  tracks  of  the  defend- 
ants in  their  freight  depot.  The  defendants  denied  that  they  pro- 
posed to  make  their  connection  between  their  main  tracks  on  thl 
aware  avenue  and  the  tracks  in  their  freight  depot  in  the  manner 
stated  in  the  plainti&'  bill. 

The  defendants  denied  that  in  consequence  of  the  proposed  lo- 
cation of  their  turnout,  the  public  woula  not  be  able  to  reach  the 
plaintifb'  cars  except  by  crossing  a  donble-track  railroad. 

They  also  deniea  that  it  was  not  competent  for  them  to  enter 
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npon  and  take  pofisession  of  a  part  of  the  plaintifis'  railway  and 
franchises  over  which  the  proposed  turnout  was  to  be  constructed, 
until  viewers,  appointed  under  the  Act  of  1873,  had  determined  the 
value  of  the  tracks  and  franchises  so  to  be  taken,  or  until  they 
should  have  paid  the  plaintiffs  the  amount  which  might  be  assessed 
by  the   viewers.     The   proviso  in  the  second  section  of  the  act 
approved  March  12th,  1873,  expressly  authorized  the  defendants, 
when  they  were  unable  to  agree  with  the  owners  of  property,  to 
enter  upon  and  take  possession  of  the  same  on  giving  to  the  owners 
thereof  security  by  bond  for  the  value  thereof,  as  the  same  might 
be  determined  by  viewers;  and  if  the  owners  should  refuse  to 
receive  such  bond  when  tendered  to  them,  the  same  should  be  pre- 
sented to  the  Court  of  Common  Pleas  of  Philadelphia,  and,  if 
approved  by  that  court,  should  be  filed  in  the  office  of  the  pro- 
thonotary  thereof  for  the  benefit  of  such  owners.     The  defendants 
averred  that  they  had  filed  a  bond  in  conformity  with  this  proviso, 
which  bond  had  been  approved  by  the  Court  of  Common  Pleas,  and 
remained  in  the  office  of  the  prothonotary  thereof  for  the  benefit 
of  the  plaintifiEs. 

The  supplemental  answer  of  the  defendant?  set  forth  that  since 
the  date  oi  filing  their  answer  they  had  petitioned  the  late  Court 
of  Common  Pleas  of  this  county  K)r  the  appointment  of  a  jury  to 
assess  the  damages  which  the  plaintiffs  had  sustained  by  reason  of 
the  defendants  entering  upon  and  taking  possession  of  a  portion  of 
their  railway  for  the  purpose  of  constructmg  a  turnout  under  and 
by  virtue  oi  the  authority  contained  in  the  Act  of  Assembly  ap- 
nroved  the  12th  of  March,  1873.     That  after  the  jury  had  met  and 
nad  been  duly  sworn  or  affirmed,  the  plaintiffs  formally  appeared 
by  counsel  before  them  at  one  or  more  of  their  meetings,  and  sub- 
semiently  the  juiy  had  assessed  the  damages  which  the  plaintifib 
had  sustained  by  reason  of  the  said  taking,  at  the  sum  ox  $1000, 
^hieh  sum  of  money,  with  an  allowance  for  interest  and  costs,  was 
by  the  leave  of  the  said  court,  on  or  about  the  18th  of  September, 
1876,  after  due  notice  to  the  plaintiff,  paid  by  the  defendants  into 
<Jourt  to  abide  the  final  determination  of  the  rights  of  the  parties 
thereto.     The   defendants  admitted  the  taking  of  a  part  of  the 
track  of  the  -plaintiffs  under  and  by  virtue  of  the  right  of  eminent 
domain  conferred  upon  them  by  the  Le^slature  of  Pennsylvania, 
for  the  purpose  of  properly  connecting  tneir  main  tracks  on  Dela- 
ware avenue  with  their  mam  tracks  in  their  freight  depot  on  Dock 
street;  but  they  denied  that  they  had  taken  any  part  of  tne  plain tife' 
ti^ciks  except  m  pursuance  and  under  the  authority  of  law  as  afore- 
said. 

An  examiner  was  appointed  and  testimony  taken  for  both  com- 
plainants and  defendants.    It  appeared  that  there  was  a  property 
on  the  north-west  comer  of  Dock  street  and  Delaware  avenue, 
^d  that  the  Pennsylvania  K.  K.  Co.  had  considered  the  advisa- 
8  A.  &  E.  R.  Cas.— 88 
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Ward 
LouiBviLLB  AND  Nabhvillb  R  R.  Oa 

{Admnce  Ca$e^  TeniMnee,     Jawuary  7,  1882.) 

Jk  barge  laden  'with  coal  while  passing  under  a  railroad  bridge  .atnick  • 
mersed  log,  which  was  lodged  in  a  pier  of  the  bridce,  and  was  wrec 
Eddy  that  as  the  piers  were  constructed  in  acoor£uice  with  appro>?ad 
methods  the  railroad  company  was  not  Liable. 

Hasbison  &  Jones,  J.  M.  Steger,  for  plaintiff. 
Smith,  Baxter  &  Allison,  for  defendant. 

Deaderick,  C.  J. — This  suit  was  begun  by  plaintiff  in  ertos 
against  defendant  in  error  in  the  Circuit  Court  of  Davidson  County 
to  hold  defendant  liable  for  the  loss  of  a  boat  and  eight  or  nine 
thousand  bushels  of  coal. 

The  grounds  upon  which  a  recovery  was  sought  are  that  plain- 
tiff, having  his  boat  or  bar^  laden  with  coal  above  defenaant^s 
brid^  over  the  Cumberland  River,  and  intending  to  land  it  about 
two  hundred  yards  below,  with  a  sufficient  and  skilful  pilot  and 
crew,  in  attempting  to  pass  under  said  brid^  liis  boat  was  thrown 
out  of  its  course  by  striking  a  submerged  log  which  had  caught 
and  lodged  against  a  pier  oi  said  bridge,  and  striking  another  boat 
at  the  landing-place  was  sunk.  The  jury  foand  in  favor  of  defend- 
ant, and  the  court  refusing  a  new  trial  rendered  judgment  on  the 
verdict,  and  the  plaintiff  appealed  in  error  to  this  court. 

The  plaintiff  submitted  several  written  propositions  which  he 
reouested  the  court  to  charge. 

These  propositions  in  substance  are,  that  if  the  damage  was 
caused  by  the  drift  against  the  pier,  the  defendant's  duty  bSng  to 
keep  the  piers  clear  of  such  obstacles,  it  would  be  liable. 

The  court  refused  to  so  charge,  but  instructed  the  jury  that  if 
the  piers  were  constructed  according  to  the  known  requirements  of 
bridge-building  so  as  to  permit  the  free  and  safe  passage  of  water- 
craft  they  would  not  constitute  an  obstruction,  and  if  plaintiff^ 
loss  occurred  from  collision  with  a  log  lodged  against  the  pier  no 
action  would  lie  if  the  piers  were  so  constmcted  as  to  prevent  as 
much  as  possible  the  accumulation  of  drift  a^inst  them.    And 
further,  the  defendant,  having  done  all  he  could  to  prevent  injuiy 
to  navigation  in  the  construction  of  its  piers,  would  not  be  liable 
for  injuries  done  by  the  drift,  and  was  not  bound  to  remove  it 
The  court  further  said,  if  the  bridge  was  unskilfully  constrnctoi 
fio  as  to  contribute  to  the  accumulation  of  drift  by  reason  of  do- 
fective  form  of  the  piers,  the  defendant  would  be  liable. 

It  is  conceded  that  the  State  had  the  power  to  grant  the  right  tt 
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defendant  to  construct  the  bridge,  and  the  piers  upon  which  it 
rested.  Necessarily  the  erection  of  piers  produced  some  obstruction, 
bnt  practically  no  serious  impediment  to  the  free  navigation  of  the 
river,  as  ample  room  for  the  passage  of  steamboats  is  always  found 
on  either  side  of  the  centre  pier ;  out  at  the  time  of  the  loss  of 
plarntifiPs  barge  the  river  was  very  high,  and  the  same  crew  and 
pilot  on  the  same  day  brought  two  other  boats  laden  with  coal  be- 
tween the  most  western  pier  and  the  bank  without  striking  the 
log  which  wrecked  or  occasioned  the  loss  of  plaintiff's  boat,  which 
was  seeking  the  same  landing  as  the  two  which  had  preceded  it. 
But  the  pilot  said  the  water  had  fallen  some,  and  he  aid  not  dis- 
cover the  ripple  in  the  water  over  the  sunken  log  until  he  was  too 
near  to  miss  it,  otherwise  he  could  have  avoided  it. 
^  The  pnbUc  may  be  more  than  compensated  for  partial  obstruc- 
tion of  a  water-course  by  the  greater  benefit  conferred  on  it  by  the 
erection  of  means  of  speedy  and  safe  passage  to  travel  and  com- 
merce. 

In  this  case  the  le^slature  granted  the  privilege  without  other 
conditions  than  an  obligation  to  so  construct  the  work  as  to  not 
unpair  more  than  necessary  the  navigation  of  the  river.  They 
require  that  the  work  shall  be  constructed  in  this  manner  and  kept 
in  this  condition.  This  has  been  done  by  defendant ;  more  than 
this  they  are  not  required  to  do  by  their  charter. 

It  is  manifest  there  is  no  serious  or  permanent  obstruction ;  if 
there  was  the  question  might  be  difierent.  But  upon  the  facts  in 
this  case  we  are  of  opinion  that  the  judge's  charge  was  correct  and 
the  judgment  will  be  affirmed. 


Pennsylvania  R.  R.  Co.'s  Appeal. 

(93  Pentuylvania  StaU^  150.     Marek  1,  1880.) 

AlthoQgh  a  franchise  is  property,  and  as  such  may  be  taken  by  a  corporation 
having  the  right  of  eminent  domain,  yet  in  favor  of  such  rifi^ht  there  is 
no  implication,  unless  it  arises  from  a  necessity  so  absolute  that  without 
it  the  grant  itself  will  be  defeated.  It  must  also  be  a  necessity  that 
arises  from  the  very  nature  of  thinc^s,  over  which  the  corporation  has  no 
control,  and  not  a  necessity  created  by  the  corporation  itself  for  its  own 
convenience  or  for  the  sake  of  economy. 

A  street  is  a  public  franchise,  and  cannot  bo  invaded,  except  by  direct  legis- 
lative grant. 

By  the  Act  of  March  12th,  1873,  the  Pennsylvania  R.  R.  Co.  was  authorized 
to  lay  a  track  on  Delaware  avenue  as  far  north  as  Dock  street,  and  to  ac- 
quire such  **cround  and  property,  near  or  convenient  to  said  avenue  or 
street,  as  said  company  may  deem  necessary  for  depot  and  other  railroad 
purposes."  The  company  constructed  a  depot  a  short  distance  above  the 
north-west  corner  of  Dock  street  and  Delaware  avenue.  To  connect  their 
line  on  Delaware  avenue  with  this  depot  they  tore  up  the  tracks  of  a 
street  passenger  railway  on  Dock  street.    It  was  shown  that  if  the  com- 


614  PENNSYLVANIA  B.  B.  CO.'S  APPEAL. 

bility  of  purchafiing  it.     John  C.  Trantwine,  a  dyfl   en^eer, 
and  a  witness  on  b^alf  of  the  complainants,  testified  that  if  the 
defendants  had  purchased  said  property  they  coold  have  entered 
the  block  of  ground  at  the  north  side  of  Dock  street  and  west  side 
of  Delaware  avenne,  without  crossing  the  complainants'  raflwij; 
that  this  entrance  to  their  depot  coxdd  have  been  effected  by  means 
of  a  reversed  curve,  the  rails  of  which  could  be  laid  a  little  east 
of  the  terminus  of  the  Lombard  and  South  Streets  By.,  and 
thence  curve  by  a  reverse  curve  into  said  block  near  its  south-east 
comer ;  that  this  curve,  being  of  a  greater  radius,  would  have  en- 
abled the  defendants  to  save  motive  power  in  running  into  the 
depot.    Mr.  Strickland  Kneass,  the  assistant  to  the  president  of 
the  Pennaylvania  R.   R.  Co.,  testified,  on  cross-examination  by 
the  complainants,  that  the  advantages  of  holding  this  property 
had  been  discussed,  but  no  decision  had  been  arrived  at  as  to 
the  necessity  of  its  purchase ;  that  there  would  have  been  some 
advantages  if  the  company  could  have  gotten  the  property  at  a  fair 
cost,  but  that  it  could  operate  the  depot  without  it ;  tnat  the  reason 
why  the  company  reframed  from  buying  it  was  one  of  economy 
merely.     Mr.  William  Wharton,  a  contractor,  who  had  been  con- 
sulted by  the  defendant  company  in  reference  to  this  connection 
between  their  depot  and  the  main  line  on  Delaware  avenue,  while 
admitting  that  it  would  have  been  practicable  to  have  made  an 
entrance  to  the  depot  through  this  property,  as  sugg^ted  by  Mr. 
Trautwine,  testified  that  the  tracks  in  that  case  would  not  ran 
down  the  centre  of  the  building  through  its  entire  length,  and 
there  would  be  too  much  space  on  one  side  and  too  little  on  the 
other  for  the  convenient  handling  of  freight ;  that  it  would  not 

Erevent  the  depot  being  used  by  the  Pennsylvania  R.  R-  Co., 
ut  that  they  could  not  transact  their  business  in  it  with  as  much 
advantage  as  with  the  present  arrangement  of  tracks. 

The  comer  property  not  having  been  purchased,  it  was  net 
denied  that  the  present  entrance  to  the  depot  was  the  only  practi- 
cable one. 

The  court  heard  the  case  on  bill,  answer,  and  proofs,  and  after 
argument  made  a  decree  "  that  defendants  be  perpetually  r^trainwl 
and  enjoined  from  constructing  or  maintaining  any  portion  of  their 
railroad  on  Dock  street,  near  Delaware  avenue,  m  the  city  of 
Philadelphia,  and  from  constructing  or  maintaining  their  said 
railroad  on  or  across  the  bed  of  complainant's  railway  on  said  Dock 
street  in  said  city,  and  from  taking,  destroying,  or  in  any  manner 
interfering  with  said  complainants'  francnise  or  railway,  or  any 
part  thereof.  And,  that  said  defendants  shall  forthwith  remove 
their  railroad  tracks  from  said  Dock  street,  west  of  Delaware  ave- 
nue in  the  city  of  Philadelphia ;  and  forthwith  relay  and  restore 
the  railway  oi  the  said  plaintiffs,  as  the  same  was  laid  at  the 
date  of  the  filing  of  the  bill,  and  that  the  defendants  pay  costs  of 
this  cause." 
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From  this  decree  this  appeal  was  taken. 

Chapman  Biddle,  for  appellants. — The  right  of  the  leffislatnre 
to  authorize  the  building  of  a  railroad  upon  a  public  road,  is  un- 
doubted. Com.  V.  Erie  &  North  East  K.  R.  Co.,  3  Casey,  354 ; 
Danville  R  R.  Co.  v.  Commonwealth,  23  P.  F.  Smith,  38.  The 
property  of  a  corporation  may  be  taken  for  public  use,  like  any 
other  property.  W  est  Bridge  Co.  v.  Dix,  6  How.  507 ;  Richmond 
R.  R.  Co.  V.  The  Louisa  R.  R.  Co.,  13  Id.  83.  One  raih-oad,  in 
the  exercise  of  the  power  of  eminent  domain,  may  take  the  track 
and  property  of  another  railroad,  where  the  public  interests  de- 
mand it.  Northern  R.  R.  Co.  v.  Concord  &  Claremont  R.  R.  Co., 
27  N.  H.  183 ;  New  York  &  Housatonic  R.  R.  Co.  v.  Boston, 
Hartford  &  Erie  R.  R.  Co.,  36  Conn.  196.  See  also  the  cases  col- 
lected in  the  notes  to  section  231  of  Redf .  on  Railways,  y.  2,  p. 
406. 

The  connections  permitted  to  be  made  Ir^  the  Act  of  1873,  were 
not  only  those  with  the  Delaware  River  Extension,  but  with  the 
property  near  or  convenient  to  Delaware  avenue,  which  might  be 
acquired  by  the  appellants  for  dep<)t  purposes,  as  well  between  the 
north  side  of  Dock  street  and  Christian  street,  as  elsewhere. 

Mayer  Sulzberger  and  Moses  A.  Dropsie,  for  appellees. — ^A  cor- 
poration takes  notnin^  by  a  charter,  except  what  is  clearly  expressed 
or  necessarily  implied.  Commonwealth  v.  Erie  &  North  East  R.  R. 
Co.,  supra;  Pennsylvania  R.  R.  Co.  v.  Canal  Commissioners,  9 
Harris,  10 ;  Currier  v.  Marietta  &  Cincinnati  R  R.  Co.,  11  Ohio, 
228 ;  Miami  Coal  Co.  v.  Wigton,  19  Ohio,  560.     • 

Where  a  charter  has  for  its  main  purpose  the  grant  of  a  street 
to  a  corporation,  which  grant  is  express,  there  can  be  no  implied 
grant  of  another  street  not  named.  Commonwealth  v.  North  East 
K.  R.  Co.,  supra ;  Stormfeltz  v.  Turnpike  Co.,  1  Harris,  555. 

The  right  to  take  property  for  "  depot  or  other  railroad  pur- 
poees,"  being  a  mere  incident  of  the  right  to  use  the  highway,  there 
can  be  no  implication  of  a  right  to  use  another  highway  not  named, 
as  accessory  to  this  incident^  right.  Kitchen  v.  Shaw,  6  A.  &  E. 
729. 

The  right  to  take  away  the  franchise  of  another  corporation 
must  be  by  express  words  or  necessary  implication.  Packer  t?.  Sun- 
bury-  <fe  Erie  il.  R.  Co.j  7  Harris,  211 ;  Market  Street  Passenger 
Ry.  Co.  V.  Union  Passenger  Ry.  Co.,  30  Leg.  Int.  154;  Ex 
PMle  Boston  &  Albany  R.  K.  Co.,  53  N.  T.  574;  Inhabitants  of 
Springfield  v.  Connecticut  River  R.  R.  Co.,  4  Cush.  63 ;  Little 
Miami  &  Xenia  R.  R.  Co.  v.  City  of  Dayton,  23  Ohio,  510. 

Without  express  authority,  a  railway  company  cannot  cross  an- 
other  railway,  even  if  they  cannot  reach  the  terminus  expressly 

5iven  them  by  law.   Clarence  Ry.  Co.  v.  Great  North  of  England 
unction  Ry.  Co.,  4  Q.  B.  46. 
The  words  of  the  Act  of  1873,  authorizing  the  appellants  to  take 
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bilitj  of  pnrchaaiiig  it.     John  C.  Trantwine,  a  dyil  en^eer^ 
and  a  witness  on  b^alf  of  the  complainants,  testified  that  if  the 
defendants  had  purchased  said  property  they  conld  have  entered 
the  block  of  ground  at  the  north  side  of  Dock  street  and  west  dde 
of  Delaware  avenne,  without  crossing  the  complainants'  railway; 
that  this  entrance  to  their  depot  coxdd  have  been  effected  by  means 
of  a  reversed  curve,  the  rails  of  which  could  be  laid  a  little  east 
of  the  terminus  of  the  Lombard  and  South  Streets  By.,  and 
thence  curve  by  a  reverse  curve  into  said  block  near  its  south-east 
comer ;  that  this  curve,  being  of  a  greater  radius,  would  have  en- 
abled the  defendants  to  save  motive  power  in  running  into  the 
depot.     Mr.  Strickland  Kneass,  the  assiBtant  to  the  president  of 
the  Pennaylvania  R.   &.  Co.,  testified,  on  cross-examination  by 
the  complainants,  that  the  advantages  of  holding  this  property 
had  been  discussed,  but  no  decision  had  been  arrived  at  as  to 
the  necessity  of  its  purchase;  that  there  would  have  been  some 
advantages  if  the  company  could  have  gotten  the  property  at  a  fair 
cost,  but  that  it  could  operate  the  depot  without  it ;  tnat  the  reason 
why  the  company  reframed  from  buying  it  was  one  of  economy 
merely.     Mr.  William  Wharton,  a  contractor,  who  had  been  con- 
sulted by  the  defendant  company  in  reference  to  this  connection 
between  their  depot  and  the  main  line  on  Delaware  avenue,  while 
admitting  that  it  would  have  been  practicable  to  have  made  an 
entrance  to  the  depot  through  this  property,  as  suggested  by  Mr. 
Trautwine,  testified  that  the  tracks  in  that  case  would  not  mn 
down  the  centre  of  the  building  through  its  entire  length,  and 
there  would  be  too  much  space  on  one  side  and  too  little  on  the 
other  for  the  convenient  handling  of  freight ;  that  it  would  not 
prevent  the  depot  being  used  by  the  Pennsylvania  R.  R.  Co., 
but  that  they  conld  not  transact  their  business  in  it  with  as  mnch 
advantage  as  with  the  present  arrangement  of  tracks. 

The  comer  property  not  having  been  purchased,  it  was  not 
denied  that  the  present  entrance  to  the  depot  was  the  only  practi- 
cable one. 

The  court  heard  the  case  on  bill,  answer,  and  proofs,  and  after 
argument  made  a  decree  "  that  defendants  be  perpetusdly  restrained 
and  enjoined  from  constructing  or  maintaining  any  portion  of  their 
railroad  on  Dock  street,  near  Delaware  avenue,  m  the  city  of 
Pliiladelphia,  and  from  constructing  or  maintaining  their  said 
railroad  on  or  across  the  bed  of  complainant's  railway  on  said  Dock 
street  in  said  city,  and  from  taking,  destroying,  or  m  any  manner 
interfering  with  said  complainants'  franchise  or  railway,  or  any 
part  thereof.  And,  that  said  defendants  shall  forthwith  remove 
their  railroad  tracks  from  said  Dock  street,  west  of  Delaware  ave- 
nue in  the  city  of  Philadelj)hia ;  and  forthwith  relay  and  restore 
the  railway  oi  the  said  plaintiffs,  afi  the  same  was  laid  at  tbe 
date  of  the  filing  of  the  bul,  and  that  the  defendants  pay  costs  of 
this  cause." 
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From  this  decree  this  appeal  was  taken. 

Chapman  Biddle,  for  appellants. — The  right  of  the  legislature 
to  authorize  the  building  of  a  railroad  upon  a  public  roaa,  is  un- 
doubted. Com.  V.  Erie  &  North  East  K.  E.  Co.,  3  Casey,  354 ; 
Danville  R  E.  Co,  v.  Commonwealth,  23  P.  F.  Smith,  38.  The 
property  of  a  corporation  may  be  taken  for  public  use,  like  any 
other  property.  West  Bridge  Co.  v.  Dix,  6  How.  507 ;  Richmond 
R.  R  Co.  V.  The  Louisa  E.  R  Co.,  13  Id.  83.  One  raih-oad,  in 
the  exercise  of  the  power  of  eminent  domain,  may  take  the  track 
and  property  of  another  railroad,  where  the  puolic  interests  de- 
mana  it  Northern  E.  E.  Co.  v.  Concord  &  Claremont  E.  E.  Co., 
27  N.  H.  183 ;  New  York  &  Housatonic  R  R  Co.  v,  Boston, 
Hartford  &  Erie  R  R  Co.,  36  Conn.  196.  See  also  the  cases  col- 
lected in  the  notes  to  section  231  of  Eedf .  on  Eailways,  v.  2,  p. 
406. 

The  connections  permitted  to  be  made  hy  the  Act  of  1873,  were 
not  only  those  with  the  Delaware  Eiver  Extension,  but  with  tiie 
property  near  or  convenient  to  Delaware  avenue,  which  might  be 
acquired  by  the  appellants  for  depNot  purposes,  as  well  between  the 
north  side  of  Dock  street  and  Christian  street,  as  elsewhere. 

Mayer  Sulzberger  and  Moses  A.  Dropsie,  for  appellees. — ^A  cor- 
poration takes  notnin^  by  a  charter,  except  what  is  clearly  expressed 
or  necessarily  implied.  Commonwealth  v.  Erie  &  North  East  E.  E. 
Co.,  supra;  Pennsylvania  E.  E.  Co.  v.  Canal  Commissioners,  9 
Harris,  10 ;  Currier  v.  Marietta  &  Cincinnati  R  E.  Co.,  11  Ohio, 
228 ;  Miami  Coal  Co,  v.  Wigton,  19  Ohio,  560.     . 

Where  a  charter  has  for  its  main  purpose  the  grant  of  a  sti^t 
to  a  corporation,  which  grant  is  express,  there  can  be  no  implied 
grant  oi  another  street  not  named.  Commonwealth  v.  North  East 
R  R  Co.,  supra ;  Stormfeltz  v.  Turnpike  Co.,  1  Harris,  566. 

The  right  to  take  property  for  "  aepot  or  other  railroad  pur- 
poses," being  a  mere  incident  of  the  right  to  use  the  highway,  there 
can  be  no  implication  of  a  right  to  use  another  highway  not  named, 
as  accessory  to  this  incidental  right.  Kitchen  i;.  Shaw,  6  A.  &  E. 
729. 

The  right  to  take  away  the  franchise  of  another  corporation 
must  be  by  express  words  or  necessary  implication.  Packers.  Sun- 
bury-  &  Erie  K.  R  Co.,  7  Harris,  211 ;  Market  Street  Passenger 
Rj.  Co.  V.  Union  Passenger  Ey.  Co.,  30  Leg.  Int.  164;  Ex 
parte  Boston  &  Albany  E.  K.  Co.,  63  N.  T.  674;  Inhabitants  of 
opringfield  v.  Connecticut  Eiver  E.  R  Co.,  4  Cush.  63 ;  Little 
Miami  &  Xenia  R  R  Co.  v.  City  of  Dayton,  23  Ohio,  610. 

Without  express  authority,  a  railway  company  cannot  cross  an- 
other railway,  even  if  they  cannot  reach  the  terminus  expressly 
5iven  them  by  law.   Clarence  Ey.  Co.  v.  Great  North  of  England 
unction  Ey.  Co.,  4  Q.  B.  46. 
The  words  of  the  Act  of  1873,  authorizing  the  appellants  to  take 
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bilitj  of  pnrchasin^  it.  John  C.  Trantwine,  a  dvil  engineer, 
and  a  witneee  on  bdialf  of  the  complainants,  testified  that  if  the 
defendants  had  purchased  said  property  they  coald  have  entered 
the  block  of  gronnd  at  the  north  side  oi  Dock  street  and  west  dde 
of  Delaware  ayenne,  without  crossing  the  complainants'  railway; 
that  this  entrance  to  their  depot  coxdd  haye  been  ^ected  bj  means 
of  a  reyersed  cnrye,  the  rails  of  which  could  be  laid  a  lidJe  east 
of  the  terminus  of  the  Lombard  and  South  Streets  Rj.,  and 
thence  curye  by  a  reyerse  curye  into  said  block  near  its  south-^st 
comer ;  that  this  curye,  being  of  a  greater  radius,  would  have  en- 
abled the  defendants  to  saye  motiye  power  in  running  into  the 
depot.  Mr.  Strickland  Kneass,  the  assistant  to  the  president  of 
the  Peunsylyania  R.  &.  Co.,  testified,  on  cross-examination  hj 
the  complainants,  that  the  adyantages  of  holding  this  property 
had  been  discussed,  but  no  decision  had  been  arriyed  at  as  to 
the  necessity  of  its  purchase;  that  there  would  haye  been  some 
adyantages  if  the  company  could  haye  gotten  the  property  at  a  fair 
cost,  but  that  it  could  operate  the  depot  without  it ;  tnat  the  reason 
why  the  company  reframed  from  buying  it  was  one  of  economy 
merely,  Mr.  William  Wharton,  a  contractor,  who  had  been  con- 
sulted by  the  defendant  company  in  reference  to  this  connection 
between  their  depot  and  the  main  line  on  Delaware  ayenue,  while 
admitting  that  it  would  have  been  practicable  to  have  made  an 
entrance  to  the  depot  through  this  property,  as  suggested  by  Mr. 
Trautwine,  testified  that  the  tracks  in  that  case  would  not  ran 
down  the  centre  of  the  building  through  its  entire  length,  and 
there  would  be  too  much  space  on  one  side  and  too  little  on  the 
other  for  the  conyenient  handling  of  freight ;  that  it  would  not 
prevent  the  depot  being  used  by  the  Pennsylvania  R  R  Co., 
but  that  they  could  not  transact  their  business  in  it  with  as  much 
advantage  as  with  the  present  arrangement  of  tracks. 

The  comer  property  not  having  been  purchased,  it  was  not 
denied  that  the  present  entrance  to  the  depot  was  the  only  practi- 
cable one. 

The  court  heard  the  case  on  bill,  answer,  and  proofs,  and  aft^r 
argument  made  a  decree  ^^  that  defendants  be  perpetually  restrained 
and  enjoined  from  constructing  or  maintaining  any  portion  of  their 
railroad  on  Dock  street,  near  Delaware  avenue,  in  the  city  of 
Philadelphia,  and  from  constructing  or  maintaining  their  said 
railroad  on  or  across  the  bed  of  complainant's  railway  on  said  Dock 
street  in  said  city,  and  from  taking,  destroying,  or  m  any  manner 
interfering  with  said  complainants'  francnise  or  railway,  or  any 
part  thereof.  And,  that  said  defendants  shall  forthwith  remove 
their  railroad  tracks  from  said  Dock  street,  west  of  Delaware  ave- 
nue in  the  city  of  Philadelphia ;  and  forthwith  relay  and  restore 
the  railway  oi  the  said  plaintiffs,  as  the  same  was  laid  at  the 
date  of  the  filing  of  the  bul,  and  that  the  defendants  pay  costs  of 
this  cause." 
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From  this  decree  this  appeal  was  taken. 

Chapman  Biddle,  for  appellants. — The  right  of  the  leffislatore 
to  authorize  the  building  of  a  railroad  upon  a  public  roaa,  is  un- 
doubted. Com.  V.  Erie  &  North  East  K.  K  Co.,  3  Casey,  354 ; 
Danville  R  E.  Co.  v.  Commonwealth,  23  P.  F.  Smith,  38.  The 
property  of  a  corporation  may  be  taken  for  public  use,  like  any 
other  property.  West  Bridge  Co.  v.  Dix,  6  How.  507 ;  Richmond 
R  R.  Co.  V.  The  Louisa  E.  R.  Co.,  13  Id.  83.  One  raih-oad,  in 
the  exercise  of  the  power  of  eminent  domain,  may  take  the  track 
and  property  of  another  railroad,  where  the  public  interests  de- 
mana  it.  Northern  R,  R.  Co.  v.  Concord  &  Ctaremont  R.  R.  Co., 
27  N.  H.  183 ;  New  York  &  Housatonic  R.  R.  Co.  v.  Boston, 
Hartford  &  Erie  R.  R.  Co.,  36  Conn.  196.  8ee  also  the  cases  col- 
lected in  the  notes  to  section  231  of  Redf .  on  Railways,  v.  2,  p. 
406. 

The  connections  permitted  to  be  made  W  the  Act  of  1873,  were 
not  only  those  with  the  Delaware  River  Extension,  but  with  the 
property  near  or  convenient  to  Delaware  avenue,  which  might  be 
acquired  by  the  appellants  for  depot  purposes,  as  well  between  the 
north  side  of  Dock  street  and  Christian  street,  as  elsewhere. 

Mayer  Sulzberger  and  Moses  A.  Dropsie,  for  appellees. — ^A  cor- 
poration takes  nothing  by  a  charter,  except  what  is  clearly  expressed 
or  necessarfly  implied.  Commonwealth  v.  Erie  &  North  East  R.  R. 
Co.,  supra;  Pennsylvania  R.  R.  Co.  v.  Canal  Commissioners,  9 
Harris,  10 ;  Currier  v.  Marietta  &  Cincinnati  R.  R.  Co.,  11  Ohio, 
228 ;  Miami  Coal  Co.  v.  Wigton,  19  Ohio,  560.      • 

Where  a  charter  has  for  its  main  purpose  the  grant  of  a  street 
to  a  corporation,  which  grant  is  express,  there  can  be  no  im^ied 

rnt  oi  another  street  not  named.  Commonwealth  v.  North  East 
R.  Co.,  supra ;  Stormfeltz  v.  Turnpike  Co.,  1  Harris,  556. 
The  right  to  take  property  for  "  aepot  or  other  railroad  pur- 
poses," being  a  mere  incident  of  the  right  to  use  the  highway,  there 
can  be  no  implication  of  a  right  to  use  another  highway  not  named, 
as  accessory  to  this  incidental  right  Kitchen  v.  Shaw,  6  A.  &  E. 
729. 

The  right  to  take  away  the  franchise  of  another  corporation 
must  be  by  express  words  or  necessary  implication.  Packer -y.  Sun- 
bury-  ife  Erie  R.  R.  Co.,  7  Harris,  211 ;  Market  Street  Passenger 
Ry.  Co.  V,  Union  Passenger  Ry.  Co.,  30  Leg.  Int.  154;  Ex 
parte  Boston  &  Albany  R.  K.  Co.,  53  N.  T.  574;  Inhabitants  of 
Sprinrfeld  v.  Connecticut  River  R.  R.  Co.,  4  Cush.  63 ;  Little 
Miami  &  Xenia  R.  R.  Co.  v.  City  of  Dayton,  23  Ohio,  510. 

Without  express  authority,  a  railway  company  cannot  cross  an- 
other railway,  even  if  they  cannot  reach  the  terminus  expressly 
fiven  them  by  law.   Clarence  Ry.  Co.  v.  Great  North  of  England 
unction  Ry.  Co.,  4  Q.  B.  46. 
The  words  of  the  Act  of  1873,  authorizing  the  appellants  to  take 
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"  ^onnd  and  property,"  are  not  apt  words  to  grant  the  right  to 
taKe  a  franchise.  A  iranchise  cannot  be  property  near  and  con- 
venient to  a  street.  These  are  words  of  corporeal  location  and 
proximity,  whereas  a  franchise  is  ideal  and  incorporeal.  Nor 
can  a  franchise  be  necessary  for  a  depot,  or  other  like  railroad  par- 
poses. 

If  the  Act  of  1873  gave  the  appellants  the  power  to  take  the 
appellees'  franchise  by  the  ri^ht  of  eminent  domain,  snch  right  and 
power  conld  not  be  exercised  by  the  appellants,  because  its  exer- 
cise was  not  necessary. 

Gordon  J. — About  the  right  of  the  Lombard  and  Soudi  Street 
PafisenTCr  Ky.  Co.  to  have  its  tracks  on  Dock  street  there  is  no  dis- 
pute. It  had  occupied  this  ground  from  tiie  year  1868  by  virtue 
of  a  charter  granted  to  it  by  the  legislature  of  this  CommouwealtL 
As  between  itself  and  the  r^ennsylvania  R.  B.  Co.  it  had  the  prior 
right,  and  that  company,  the  present  appellant,  can  justify  its  con- 
duct in  entering  upon  and  removing  the  appellees'  tralcks  only  by  the 
exhibition  of  a  better  right — some  superior  authority.  Such  right 
and  authority  it  claims  by  virtue  of  tne  Act  of  March  12th,  18i3, 
Pamph.  L.  253.  Upon  the  construction  of  this  act  the  result  of 
this  controversy  depends.  By  the  first  section  thereof,  the  Penn- 
sylvania B.  B.  Co.  was  authorized  to  construct  a  double-track  rail- 
road upon  the  easternmost  thirty  feet  of  Delaware  avenue,  in  the 
city  of  Philadelphia,  as  relocated  between  Queen  and  Washington 
streets,  and  as  widened  between  the  north  side  of  Dock  street  and 
Christian  street,  with  such  connections  with  its  Delaware  river  ex- 
tension and  turnouts  as  may  be  necessary.  This  section  gives  this 
company  no  power  to  go  beyond  the  line  of  Delaware  avenue  at 
the  nortiiem  or  Dock  street  end  of  its  route,  for  there  it  had  neither 
connections  nor  turnouts.  Were  this  all  the  defendant  had  to 
show  for  its  right  to  enter  upon  Dock  street  and  the  appellees' 
franchise,  the  case  would  be  a  short  one,  for  here  is  no  warrant 
whatever  for  the  assumption  of  such  powers.  But  it  is  said  that 
such  authority  is  found,  if  not  by  direct  grant  yet  by  neces£i!ELry  im- 
plication, in  the  second  section.  That  part  of  this  section,  which 
is  material  to  the  point  under  discussion,  reads  as  follows :  ^^  And 
the  said  company  is  hereby  further  authorized  to  take  and  hold,  in 
fee-simple,  such  ground  and  property,  near  and  convenient  to  said 
avenue  or  streets,  as  said  company  may  deem  necessary  for  depot 
and  other  railroad  purposes." 

Now,  it  is  said,  as  power  is  here  ffiven  to  take  and  hold  ground 
and  other  property,  near  or  convenient  to  said  avenue  or  streets 
for  depot  and  other  railroad  purposes,  it  must  necessarily  have  the 
right  to  use  the  adjacent  street  and  intervening^franchise  in  order 
to  gain  access  to  its  depot  or  other  property.  This  may  be  so,  but 
this  plea  of  necessity  is  so  frequently  used  to  cover  ixuractions  of 
both  public  and  private  rights  that,  prima  facie,  it  is  suspicious,  and 
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must  be  closely  scrutinized,  especially  where  it  is  used  to  carry 
corporate  privileges  beyond  charter  limits.     This  plea,  in  the  first 
place,  must  be  tested  by  the  rule,  now  of  universal  acceptation, 
that  all  acts  of  incorporation,  and  acts  extending  corporate  privi- 
leges, are  to  be  construed  most  strongly  against  the  companies 
setting  them  up,  and  that  whatever  is  not  unequivocally  granted 
must  be  taken  or  withheld.     This  rule  is  to  be  held  in  all  its  rigor 
where  the  attempt  is  so  to  construe  a  corporate  grant  as  to  inter- 
fere with  a  previous  grant  of  the  same  kind.   Packer  v.  .The  R.  R. 
Co.,  7  Harr^,  211.     It  is  true  that  a  franchise  is  property,  and,  as 
such,  may  be  taken  by  a  corporation  having  the  right  of  eminent 
domain,  but  in  favor  of  such  right  there  can  be  no  implication 
unless  it  arises  from  a  necessity  so  absolute  that,  without  it,  the 
grant  itself  will  be  defeated.     It  must,  also,  be  a  necessity  that 
arises  from  the  very  nature  of  things,  over  which  the  corporation 
has  no  control ;  it  must  not  be  a  necessity  created  by  the  company 
itself  for  its  own  convenience,  or  for  the  sake  of  economy.     To 
permit  a  necessity,  such  as  this,  to  be  used  as  an  excuse  for  the 
interference  with,  or  extinction  of,  previously  granted  franchises 
woald  be  to  subject  these  important  legislative  grants  to  destruc- 
tion on  a  mere  pretence,  in  fact,  at  the  will  of  the  holder  of  the 
lat^t  franchise. 

Now,  the  appellant  admits  that  it  has  entered  upon,  and,  for  its 
own  uses  and  purposes,  has  destroyed  part  of  the  plaintiffs'  road, 
but  it  attempts  to  justify  its  action  in  that  it  was  necessary  for  it 
so  to  do  in  order  to  reach  its  depot  on  Dock  street.  Sut  the 
question  recurs,  how  came  it  that  this  warehouse  was  placed  in 
such  a  position  that  it  became  necessary  to  enter  upon  and  cross 
Dock  street  in  order  to  reach  it  ?  The  answer  is  found  in  the  tes- 
timony of  Mr.  Eneass,  the  assistant  of  the  president  of  the  railroad 
company.  He  says,  the  whole  block,  from  Walnut  to  Dock,  and 
from  Delaware  avenue  to  Water  street,  excepting  some  stores 
fronting  on  Dock  street,  at  the  comer  of  Water  street  and  at  the 
comer  of  Delaware  avenue,  was  purchased  for  the  use  of  a  freight 
depot,  and  the  oflSces  necessarily  connected  therewith.  But  we 
learn  from  the  evidence  of  Mr.  Trautwine,  whose  ability  as  an 
engineer  no  one  doubts,  that  a  practical  entrance  to  this  depot 
might  be  made  either  at  the  comer  of  Delaware  avenue  or  at  a 
short  distance  north  of  it.  This,  of  course,  would  avoid  any  in- 
terference vrith  the  rights  of  the  appellee,  but  the  appellant  did 
not  purchase,  or  take,  as  it  might  have  done,  the  property  on  the 
comer  of  Dock  street  and  Delaware  avenue,  and  so  was  obliged  to 
enter  upon,  with  its  tracks,  and  cross  Dock  street  in  order  to  reach 
its  warehouse.  The  reason  why  this  property  was  not  purchased 
or  taken  is  explained  by  the  witness  first  above  mentioned,  to  have 
been  that  the  necessities  for  that  property  were  not  imperative  and 
the  price  therefor  not  satisfactory.    He  also  says,  furtner  on,  that 
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the  reason  for  not  purchasing  this  property  was  one  of  economj 
merely.  We  thus  discover  Siat  this  necessity,  by  which  the  un- 
lawful acts  of  this  company,  appellant,  are  sought  to  be  excused  is 
one  of  its  own  making — a  matter  of  economy.  It  is  cheaper  to  use 
Dock  street,  and  the  appellees'  franchise,  than  to  buy  the  property 
above  mentioned.  A  defence  more  weak,  or  one  more  barren  of 
equity,  could  scarcely  be  imagined.  Moreover,  though  a  franchise 
may  be  property  such  as  a  corporation,  vested  with  the  power  of 
enunent  domain,  may  take  for  its  own  uses,  a  public  street  or  h^h- 
way  is  not  such  property.  It  is  a  public  franchise  and  cannot  be 
violated  except  by  direct  legislative  grant.  Commonwealth  v.  Erie 
and  North  East  E.  K.  Co.,  3  Casey,  339 ;  Cake  v.  Philadelphia  and 
Erie  R  R  Co.,  6  Norris,  307.  But  for  the  invasion  of  Dock  street 
the  appellant  has  shown  no  legislative  grant  :  its  structures  upon 
that  street  are  merely  nuisances ;  hence,  it  follows  that  the  plaia- 
tifEs'  tracks  were  protected  from  disturbance,  if  for  no  other  reason, 
because  they  were  upon  ground  dedicated  to  pubUc  use,  and  upon 
which  the  appellant  had  no  right  to  enter. 

The  decree  is  afilirmed,  the  appeal  is  dismissed,  and  the  appellant 
ordered  to  pay  the  costs. 

Mr.  Justice  Paxson  delivered  the  following  dissenting  opinion. 

The  decree  of  the  court  below,  which  this  court  affirms,  is  man- 
datory, and  requires  the  appellant  company  to  remove  their  rar/- 
road  tracks  from  Dock  street  west  of  Delaware  avenue.  It  further 
enjoins  the  appellants  from  constructing  or  maintaining  their  said 
railroad  on  or  across  the  bed  of  complainants'  (appellees')  railway 
on  Dock  street 

So  far  as  the  use  of  Dock  street  is  concerned  the  city  of  Phila- 
delphia is  the  only  party  having  a  right  to  object.  The  city  makes 
no  objection,  and  tnis  portion  of  the  decree  has  nothing  to  sup- 
port it. 

The  effect  of  the  remainder  of  the  decree  is  to  deprive  the  Penn- 
sylvania R  B.   Co.  of    the  use  and  enioyinent    of   its  hr^ 
freight  depot  on  Dock  street,  in  the  city  of  Philadelphia ;  that  is 
to  say,  the  company  is  enjoined  from  using  its  track  connecting 
the  depot  with  their  road,  and  arc  commanded  to  take  up  and 
remove  said  track.     As  this  depot  is  the  place  where  an  enormous 
traffic  centres,  and  the  improvement  itself  is  one  of  vast  importance 
to  the  commercial  interests  of  the  city  of  Philadelphia,  we  nafcu^ 
ally  look  to  see  what  inexorable  rule  of  law  it  is  that  so  suddenly 
and  so  rudely  disturbs  the  large  business  of  the  city.    The  right 
should  be  very  clear,  and  the  injury  to  the  complainants  both 
serious  and  irreparable  to  justify  such  a  decree. 

The  appellants  laid  their  track  on  Delaware  avenue,  and  built 
their  depot  on  Dock  street,  under  the  authority  conferred  bv  the 
Act  of  12th  March,  1873  (Pamph.  L.  253),  entitled  "An  act  to 
authorize  the  Pennsylvania  R.  R.  Co.    to   occupy    certain  por 
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tions  of  Delaware  avenue,  in  the  city  of  Philadelphia,  for  rail- 
road purposes,  and  make  connections  therewith,  and  to  acquire 
property  near  or  convenient  to  the  said  avenue  for  depot  and  other 
railroaa  purposes,"  it  was  enacted  as  follows : 

"  Whereas,  for  the  purpose  of  increasing  the  business  facilities 
and  commercial  advantages  of  the  city  oi  Philadelphia,  the  said 
city  lias,  by  ordinances,  authorized  the  widening  of  a  portion  of 
I)ela^^are  avenue  to  the  width  of  eighty  feet,  and  has,  by  a  resolu- 
tion of  its  councils,  authorized  the  Pennsylvania  K.  R.  Co. 
to^  occupy  the  eastermost  thirty  feet  thereoi,  as  relocated  and 
widened,  for  railroad  puiposes.    Now,  therefore, 

"  Sect.  1.  Be  it  enacted,  etc..  That  the  Pennsylvania  R.  R. 
Co.  be,  and  is  hereby  authorized  to  construct  a  double-track 
railroad  upon  the  easternmost  thirty  feet  of  Delaware  avenue  in 
the  said  city,  as  relocated,  between  Queen  and  Washington  streets, 
and  as  widened  between  the  north  side  of  Dock  street  and  said 
ChriBtian  street,  with  such  connections  with  its  Delaware  River  ex- 
tension and  turnouts  as  may  be  necessair. 

**  Sect.  2.  And  the  said  company  is  nereby  further  authorized 
to  purchase,  take  and  hold  m  lee-simplc,  such  ground  and  prop- 
erty near  or  convenient  to  the  said  avenue  or  streets  as  the  said 
company  deem  necessary  for  depot  and  other  railroad  purposes." 
The  remainder  of  the  section  provides  for  the  modes  of  assessing 
the  damages  for  property  taken  where  the  parties  cannot  agree 
upon  the  price." 

Here  is  a  grant  of  express  power,  as  clear  as  language  can  make 
it,  to  construct  the  road  on  Delaware  avenue  ;  to  purdiase  or  take 
'^  ground  and  property  near  or  convenient  to  the  said  avenue,  as 
the  said  company  may  deem  necessary  for  depot  and  other  railroad 
purposes."    The  power  to  erect  a  depot  near  or  convenient  to  their 
road  being  expressly  given,  the  power  to  connect  said  depot  with 
their  roaaf ollows  by  necessary  implication,  even  were  the  right  to 
do  so  not  expressly  recognized  in  both  the  preamble  and  body  of 
the  act.     And  it  matters  not  whether  the  depot  is  upon  Delaware 
avenue ;  it  is  within  the  act  if  it  is  near  or  convenient  thereto.     It 
follows,  therefore,  that  the  argument  that  the  depot  can  only  be 
entered  by  a  track  from   Delaware  avenue   is  without  support. 
The  appellants  had  the  right,  under  the  Act  of  Assembly,  to  select 
such  ground  as  in  their  judgment  was  suitable  for  a  depot ;  they 
were  not  confined  to  a  frontage  on  Delaware  avenue,  and  they  are 
entitled  to  connect  the  depot  with  their  road  in  a  suitable  manner. 
I  do  not  understand  it  to  be  denied  that  the  appellants  are  en- 
titled to  connect  their  depot  with  their  track  ;  but  it  is  alleged  that 
in  doing  so  they  cannot  occupy  any  portion  of  Dock  street,  nor 
cross  the  track  of  the  Lombard  and  South  street  road. 

I  have  already  said  that  the  city  does  not  object  to  the  use  of 
Dock  street,  and  the  Lombard  and  South  street  road,  not  being 
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owners  of  the  street,  have  no  standing  to  object.  Their  objecticnr 
to  the  crossing  of  their  tiack  presents  another  qnestioni  upon 
which  they  are  entitled  to  be  heard. 

It  is  alleged  that  the  crossing  of  the  track  of  the  street  railroad 
is  a  taking  of  the  franchise  of  the  company  (appellee),  and  that  tho 
Act  of  18y3  does  not  authorize  such  taking. 

A  great  deal  of  learning  has  been  wasted  upon  this  point.     A 
franchise  is  an  intangible  thing.      It  can  neither  be  seen   nor 
handled.    When,  therefore,  we  speak  of  taking  a  franchise  under 
the  right  of  eminent  domain,  we  mean  the  taking  of  the  properrv 
of  a  corporation.     The  invisible,  intangible  thing  is  never  taken^ 
except  as  the  exercise  of  its  riffht  may  be  affected  by  the  taking- 
of  its  property.     The  track  of  tne  Lombard  and  South  street  road 
was  "  properly  convenient  to  the  said  avenue,"  within  not   only 
the  meaning  out  the  precise  language  of  the  Act  of  1873,  and  it 
was  as  mncn  the  right  of  the  appellants  to  take  it,  subject  to  the 
duty  of  compensation,  as  it  was  to  take  the  property  upon  which 
the  depot  stands.     That  the  property  of  a  corporation  may  be 
taken  for  public  use,  with  any  other  property,  is  settled  by  a  host 
of  authorities.     Indeed,  the  principle  is  not  denied. 

It  is  said,  however,  that  tnere  must  be  a  necessity  for  such  tak- 
ing. Granted.  The  right  of  eminent  domain  rests  upon  necessity 
and  that  alone.  Beyond  this  there  is  no  such  right.  And  of  this 
necessity  the  sovereignty  taking  the  property  must  be  the  judge. 
Darlington  v.  The  United  States,  1  Norris,  382.  There  is  no  dis- 
tinction in  this  respect  between  individual  and  corporate  property. 
The  same  necessity  must  exist  in  either  case. 

The  appellants  contend  that  it  is  necessary  to  cross  Dock  street 
and  the  Lombard  and  South  street  track  in  order  to  enter  their 
depot.  The  answer  to  this  is  that  the  necessity  is  self-imposed ; 
that  by  taking  a  lot  at  the  comer  of  Dock  and  Delaware  avenue 
under  the  rignt  of  eminent  domain,  and  tearing  down  the  build- 
ings, they  could,  by  the  use  of  a  reverse  curve,  nave  entered  one 
comer  of  their  depot  with  their  cars.  Upon  this  proposition  this 
whole  case  has  been  made  to  turn. 

Were  it  not  that  this  principle  has  been  practically  adopted  by 
the  court,  I  would  jBnd  it  difficult  to  treat  it  seriously.  It  amounts 
to  just  this,  that  there  is  no  necessity  of  taking  the  property  of  A 
because  you  might  have  taken  the  property  of  B.  In  other  words, 
the  appellants  might  have  avoided  crossing  the  tracks  of  the  street- 
road  by  taking  the  lot  and  pulling  down  tne  house  at  the  comer  of 
Dock  street.  But  has  the  owner  of  that  house  and  lot  no  rights  ? 
He  could  with  equal  justice  and  far  more  reason  allege  that  there 
was  no  necessity  for  taking  his  property.  What  is  there  about  the 
track  of  this  street-road  that  is  so  sacred  that  other  property  must 
be  taken  that  it  may  be  preserved  ?  It  is  property,  merely,  and  is 
equally  liable  as  other  property  to  be  taken  under  the  right  of 
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eminent  domain.  I  will  never  agree  to  clothe  corporate  property 
with  greater  sanctity  than  that  of  the  individual  citizen.  It  must 
share  the  same  burdens,  be  exposed  to  the  same  risks,  and  respond 
in  the  same  manner  to  the  calls  of  the  State. 

If,  however,  the  appellants  had  taken  the  lot  at  the  comer  of 
Dock  street  and  Delaware  avenue,  and  had  thus  obtained  an 
entrance  to  the  depot,  it  would  not  have  been  such  an  entrance  as 
they  were  entitled  to.    It  would  have  been  an  entrance  at  a  corner 
of  the  depot  and  upon  a  short  curve,  •while  every  intelligent  man 
knows  that  to  make  a  large  freight  depot  fully  available  the  track 
shonld  be  laid  as  near  the  middle  as  possible.    Here  it  was  stated 
by  the  witnesses  and  not  denied,  that  a  comer  entrance  would 
leave  "  too  much  space  on  one  side  and  too  little  on  the  other  for 
the  convenient  handling  of  freight."    I  do  not  think  the  legisla- 
ture wliich  authorized  this  costly  improvement,  and  the  councils 
of  the  city  of  Philadelphia  which  sanctioned  and  invited  it,  in- 
tended that  their  grant  snould  be  belittled  and  defeated  bv  depriv- 
ing the  appellants  of  the  usual  and  proper  terminal  facilities.    It 
was  not  intended  to  give  a  depot  which  could  not  be  used  with 
the  usual  advantages.    As  the  decree  stands,  however,  it  is  impos- 
sible to  use  the  depot  to  any  extent.    Even  by  the  purchase  of  the 
lot  referred  to,  it  cannot  be  entered  from  Delaware  avenue.     It 
must  be  entered  from  Dock  street  or  not  at  all.  This  is  not  denied 
by  the  witnesses,  and  is  apparent  from  the  plan  submitted  upon 
the  argument. 

Now,  what  is  the  grievance  of  the  passenger  railway  company? 
It  is  merelv  that  about  eighty  feet  of  their  track  is  cut  ofi  at  tne 
east  end  of  their  road,  and  that  passengers  to  reach  the  horse  cars 
from  Delaware  avenue  must  cross  the  road  of  the  appellants,  and 
that  this  would  decrease  their  legitimate  trafSc.  There  is  no  aver- 
ment in  the  bill  of  any  injury  beyond  this.  There  is  no  taking  of 
the  franchises  of  the  passenger  railway  company  beyond  the  cross- 
ing of  its  track  at  grade,  nor  any  averment  uiat  the  road  cannot  be 
operated  precisely  as  before,  and  without  inconvenience. 

It  is  patent  that  the  injury  alleged  is  of  the  most  trifling  and  in- 
considerable character,  and  can  easily  be  compensated  in  oama^. 
On  the  other  hand,  we  have  not  only  the  enormous  pecuniary  Toss 
which  the  decree  must  entail  upon  the  appellants,  but  also  the 
serions  interruption  to  the  commercial  business  of  a  great  city. 
The  appellants  have  acted  in  entire  ffood  faith,  and  in  my  judg- 
ment are  fully  sustained  by  the  provisions  of  the  Act  of  Assembly. 
I  do  not  think  a  chancellor  should  be  on  the  alert  to  strike  down, 
for  light  reasons,  great  interests,  and  thereby  embarrass,  to  a  great 
extent,  the  business  of  the  country.  But  I  do  not  wish  to  elabor- 
ate, nor  have  I  time  to  do  so.  These  observations,  hastily  penned,, 
are  filed  as  containing  some  of  my  objections  to  this  judgment.  I 
must  also  be  allowed  to  express  the  fear  that  the  clothing  of  the 
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track  of  a  horse-car  railroad  with  such  sanctity  that  it  may  not  be 
crossed  by  a  steam  road  may  lead  to  possible  difiScolties  in  the 
future.  Snch  crossings  have  been  qnite  frequent  in  the  past,  and 
the  tracks  of  most  of  the  steam  roa^ds  are  crossed  by  the  tracks  of 
the  street  roads.     It  is  certainly  so  as  to  the  road  of  the  appellante. 

It  Ib  proposed  without  much  comment  upon  the  opinion  in  the  prineipil 
•case  to  discuBS  the  chief  question  raised  in  its  decision,  tiz.,  the  right  of 
one  corporatioQ  hy  virtue  of  the  power  of  eminent  domain  to  it  delegated  to 
appropriate  the  property  and  franchises  of  another  corporation. 

The  cases  upon  this  point  are  so  numerous,  and  turn  upon  so  many  fine  dis- 
tinctions as  to  the  particular  facts,  that  it  will  be  impossible  to  do  more  than 
to  undertake  the  great  general  principles  by  which  the  subject  is  goTemed. 

It  seems  clear  beyond  the  possibility  of  cavil,  that  the  property  of  a  cor- 
poration is  equally  liable  with  the  property  of  the  private  citizen  to  be  taken 
for  public  uses  on  the  payment  of  just  compensation.  This  is  aetded  beyond 
perad venture  by  the  following,  among  other,  authorities:  TruBtees  v. 
Balmond,  11  He.  109;  JefiL  R.  R.  Co.  e.  Dougherty,  40  Md.  9S;  Grand 
Junction  R  R  v.  Middlesex,  14  Gray,  558;  State  «.  Hudson  Tunnel  €a, 

88  N.  J.  L.  648;  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters, 
420;  White  River  Turnpike  Co.  e.  Yt.  Central  R.  R.,  21  Yt.  590;  Bellooas 
Co.'s  Case,  3  Bland,  442;  Peoria  R.  R  e.  Railroad,  66  III.  174;  Iron  R  R  t. 
l^onton.  19  Ohio  St.  299;  U.  S.  e.  Bridge  Co.,  6  McLean,  617. 

But,  beyond  this,  it  is  generally  conceded  that  the  franchises  of  a  coipoia- 
tion,  even  though  originally  granted  to  it  for  the  public  advantage,  an 
^ually  liable  to  be  interfered  with  or  even  to  be  wholly  abrogated  by  virtue 
01  the  exercise  of  the  power  of  eminent  domain.  Lafayette  Flank 
Road  e.  K.  A.  R  R  Co.,  18  Md.  90;  James  River  Co.  e.  Thompson, 
8  Gratt  370;  K.  Y.  R  R  e.  Boston  R  R.  86  Conn.  196;  Central 
Bridge  V.  Lowell,  16  Gray,  106;  Enfield  Toll  Bridge  Co.  «.  Hartford  RR 
Co.,  17  Conn.  40;  West  River  Bridge  e.  Dix,  6  How.  507;  Baltimore  Torn- 
pike  e.  Union  Ry.  Co.,  85  Md.  224;  State  «.  Canterbury,  28  N.  H.  196;  Ar- 
minffton  e.  Bamett,  16  Yt.  745 ;  Boston  Water  Power  Co.  e.  Boston  R.  R.^ 
28  Hck.  860;  Red  River  Bridge  e.  ClarksvUle,  1  Sneed.  176;  Northern  &  K 
t).  Concord  R.  R.,  7  Scot.  188. 

The  reason  of  this  is  that  the  old  public  use  will  be  deemed  to  have  be- 
come comparatively  unimportant  beside  the  new  one.  Miller «.  Cndg, UK. 
J.  £q.  75;  Talbot  e.  Hudson,  16  Gray,  417;  Canal  Co.  e.  R.  R  Co.,  4  Gill. 
&  J.,1.  A  turnpike  mav  therefore  be  taken  for  a  public  highway, or  a  railroad 
bed  by  another  railroad,  in  order  that  its  trains  may  run  thereon.  Barber  r. 
Andover,  8  K.  H.  898;  Eastern  R  R  v.  Boston  R  R,  111  Mass.  126.  And 
eo  far  has  this  doctrine  been  carried  that  even  the  fact  that  the  franchises 
have  been  irrevocably  or  exclusively  granted  will  not  protect  them  from  sob- 
sequent  commutation  for  what  the  Legislature  may  deem  more  beneficial  public 
nses.  Housatonic  R.  R.  Co.  o.  Lee  R.  R  Co.,  118  Mass.  891 ;  Tuckahoe  Canal 
•o.Tuckahoe  R  R,  11  Leigh.  42;  State  v.  Easton  R  R,  86 N.  J.  L.  181;  Balti- 
more Turnpike  o.  Union  R  R,  85  Md.  924;  Atlantic  R  R  e.  Mann,  48  6a. 
^00;  Newcastle  R.  R.  v.  Peru  R  R,  8  Ind.  464;  In  Re  Boston  R  R,  53  N. 
Y.  574;  State  v.  Montclair  Ry.,  68  N.  J.  L.  838;  St.  Louis  R  R  e.  Blond 
Institution,  43  111.  808 ;  Kew  Jersey  R.  R.  o.  Long  Branch  Commissioner, 

89  N.  J.  L.  38;  Troy  v.  Cheshire  R  R.  Co.,  8  Post.  83;  Starr  v.  Cam.  &  Atl. 
R  R  Co.,  4  Zab.  593;  Cleveland  &  P.  R  Co.  e.  Speer,  56  Pa.  St.  825; 
dtevens  e.  Paterson  &  Newark  R  R.  Co.,  5  Yroom,  583;  Richmond R  R.  «• 
La.  R  R  Co.,  18  How.  71 ;  Pocataqua  Bridge  v.  N.  H.  Bridge  Co.,  7  N.  B. 
35 ;  In  Re  Kerr,  43  Barb.  119;  Del.  &  R  C.  Co.  t>.  R  &  D.  B.  R  R  Co.,  16 
N.  J.  Eq.  821 ;  R.  R  Co.  v.  Kenney,  89  Ala.  (N.  S.)  807;  Met.  City  Ry.  Co. 
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V.  Chicago,  etc.,  R.  R  Co.,  87  HI.  817;  Pierce  on  Railroads,  168;  Lexington 
-&  O.  R.  Co.  «.  Applegate,  8  Dana,  289;  Backus  «.  Lebanon,  11  N.  H.  19; 
Commonwealth  «.  Pennsylyania  Canal  Co.,  66  Pa.  St  41 ;  In  Be  Towanda 
Bridge  Co.,  87  Leg.  Int.  889. 

Nor  has  such  a  taking  been  deemed  an  infringement  of  the  charter  contract 
"between  the  State  and  the  corporation;  it  being  understood  that  every  such 
charter  contract  is  entered  into  subject  to  this  reserved  power  on  the  part  of 
the  State.  On  this  subject  Judge  Ashbel  Green,  in  an  elaborate  note  to 
Brice's Ultra  Vires,  2  Am.  Ed.  876,  says: 

*^  This  doctrine,  it  may  be  confidently  stated,  has  proved  a  bulwark  of  de- 
fence to  the  rights  of  the  people  ajo^nst  monopolies  and  other  aggressions 
of  corporate  power.     Tlie  rule  established  by  the  Dartmouth  College  case  (4 
Wheat.  518)    .     .     .    gave  opportunity  for  granting  monopolies  odious  in 
their  nature,  and  which  in  some  cases  effectually  prevented  legitimate  com- 
petition   .     .     .    where  such  monopolies  affecting  inter-State  commerce, 
were  coupled  with  the  payment  of  revenue  to  the  State  as  compensation  for 
the  grant,  as  in  transit  duties,  tonnage,  taxes,  etc.,  the  federal  courts  declared 
them  unconstitutional,  as  interfering  with  the  power  to  regulate  coxnmerce 
dormant  in  Congress,  and  which  after  a  protracted  struggle,  so  far  as  rail- 
ways and  bridges  are  concerned,  has  been  exercised  by  Congress.    .    .     . 
But  it  was  only  by  the  application  of  the  doctrine  of  eminent  domain  to  those 
monopoly  contracts  that  the  quavering  of  the  several  States  were  able  to  free 
their  citizens  from  the  burdens  which  in  some  cases  careless  or  corrupt  legis- 
lation, and  in  others  a  narrow-minded  and  selfish  policy,  had  imposed  upon 
them." 

It  is,  however,  equally  evident  from  the  whole  drift  of  the  authorities  that 
while  the  power  to  authorize  the  taking;  of  corporate  franchises  for  public 
uses  is  unaoubtedly  reposed  in  the  Legislature,  they  will  not  be  presumed  to 
have  exercised  that  power  unless  the  t^ms  of  their  grant  be  exceedingly 
clear  and  explicit.    A  reasonable  construction  will  of  course  be  placed  upon 
the  g^t  so  aa  to  effectuate  the  legislative  intent,  but  this  construction  will 
not,  in  the  absence  of  express  authority,  be  stretched  so  far  as  to  allow  the 
taking  of  corporate  franchises  unless  absolutely  essential  to  the  carrying  out 
of  the  purposes  which  the  Legblature  have  contemplated.      Matter    of 
City  of  BuflEalo,   68   N.   Y.  167;   Hickock  «.   Hine,    23    Ohio  St.    523; 
Hatch  v.  Conn.  R  R.  Co.,  18  Ohio  St.  92;  Matter  of  Ninth  Ave.,  45  N. 
T.  729;  Bridgeport  t7.  N.  Y.  R.  R.  Co.,  36  Conn.  255;  Milwaukee  R,  R.  v, 
Fanbault,  23  Minn.  167 ;  Boston  Bridge  Co.  v.  Middlesex,  10  Pick.  270 ;  Wor- 
cester R.  R«.  R.  R.  Commissioners,  118  Mass.  561;  the  State  v,  Noyes,  47 
Me.  189;  Green's  firice's  Ultra  Vires  (2  Am.  Ed.),  877;  Rex  v.  Pease,  4  B.  & 
Ad.  30;  Reg  v.  Wycombe  R.  R,  Co.,  L.  R.,  2  Q.  B.  810;  Attorney  Genl.  t>. 
Eliz.  H.  &  8.  R.  Co.,  L.  R.,  4  Ch.  App.  104;  Pugh  v.  Golden  Valley  Ry.  Co., 
L.  R,  12  Ch.  Div.  274;  New  York  City,  etc.,  v.  Cent.  Union  Tel.  Co.,  21 
Hun,  261.     The  principle  is  thus  expressed  in  State  v.  Montclair  R.  R.  Co., 
35  K.  J.  L.  328,  where  a  railroad  companj  sought  to  appropriate  a  public 
highway  by  virtue  of  a  legislative  grant  m  general  terms  conferring  upon 
it  the  right  of  eminent  domain. 

'*The  presumption  is  in  favor  of  the  public  and  against  the  necessity  of 
taking  the  highway  longitudinally  by  a  private  cprporation,  although  for  a 
public  purpose,  such  as  a  railroad.  To  authorize  it  the  Legislature  should 
either  so  indicate  it  in  the  language  of  the  act,  by  express  words  or  necessary 
construction,  or  it  should  result  as  a  necessity,  in  order  to  accomplish  the 
object  intended  in  the  grant  of  the  franchises.'* 

Other  examples  abound.  A  general  act  providing  for  the  assessment  of 
damages  to  landowners  in  laying  out  a  road  does  not  indicate  a  right  to  take 
land  for  the  road  which  the  Legislature  had  previously  dedicated  to  a  public 
purpose,  such  as  a  turnpike.    West  Boston  Bridge  v,  Middlesex,  10  Pick.  270. 
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Or  a  public  park.  In  Re  Wellington's  Petition,  16  Pick.  87.  Anthoritj  to 
flow  land  does  not  include  the  right  to  flow  a  public  rood.  Comm.  r.  Ste^ 
▼ens,  10  Pick.  247.  A  general  act  to  lay  out  a  turnpike  will  not  authoriia 
the  taking  for  that  purpose  of  the  entire  line  of  an  already  existing  railroad. 
Bridgeport  v.  New  York  R.R.,  86  Conn.  255.  A  general  law  authoriziDg  tbe 
construction  of  a  reservoir  will  not  justify  its  extension  so  as  to  oorer  pnbEc 
streets.     Ex  parte  Manhattan  Co.,  22  Wend.  658. 

On  the  same  principle  an  act  authorizing  the  taking  of  a  turnpike  for  pub- 
lic uses  will  only  justify  the  taking  of  so  much  thereof  as  is  absolutely  easea- 
tial  to  carry  out  the  legislative  intent,  not  the  whole  turnpike  road.  Crc^slej 
«.  O'Brien.  24  Md.  825. 

Railroad  and  canal  companies  are  liable  to  have  their  roads  and  caznls 
crossed  at  all  points  by  public  roads  or  by  other  railroads  or  Cr%"*^l*,  pazncn- 
larly  in  the  neighborhood  of  large  towns,  and  they  will  be  deemed  to  £sre 
accepted  their  charters  with  the  knowledge  that  they  will  be  liable  to  taeh  ap- 
propriations. Oeneral  acts  will,  therefore,  often  justify  such  crossing  where 
a  right  to  take  a  portion  of  the  railroad  bed  or  canal  longitudinalij  ooold  oat 
be  implied.  Hannibal  f>,  Hannibal  R.  R.,  49  Mo.  480 ;  £nfield  Bridge  Co. «. 
Hartford  Bridge  Co., 17  Conn.40 ;  New  Orleans e. United  SUtes,  10  Piis^  -  ^g^ 
Phila.  R.  R.  Co.  v,  Phihu,  9  Phila.  668;  Little  Miami  R  R.  Co. «.  1 
Ohio  St.  510;  Illinois  Canal  o.  Chicago  R.  R.,  14  111.  814;  Richmoa 
Louisa.  R.  R.,  13  How.  71;  Northern  R  R  «.  Concord  R  R,  27  Jt 
Glover  v,  Powell,  10  N.  J.  Eq.  211. 

One  very  common  method  of  appropriating  the  franchises  of  • 
company  is  to  authorize  the  cars  of  another  company  to  run  upon  II 
Sixth  Ave.  R.  R.  9.  Kerr,  45  Barb.  188;  Jersey  City  &  B.  R  R.  ' 
City  <&  H.  R  R.,  20  N.  J.  £q.  61 ;  Worcester  R  R  «.  Railroad  Om 
ers,  118  Mass.  561;  Metropolitan  R  R  v.  Highland  R  R,  11811 
Where  this  is  done  the  Legislature  may,  in  order  to  determine  thet 
ate  rate  of  compensation,  require  an  account  of  the  business  carri<  ^ 
the  tracks  by  the  second  company.  Metropolitan  R.  R  v,  Quincey ! 
Allen,  262;  Lexington  R  R  e.  Fitchburg  R.  R,  14  Gray,  266. 

As  to  the  mode  of  computing  the  compensation  see  Boston  R 
Colony  R  R,  8  Allen,  142;  Lexington  R  R  «.  Fitchburg  R  R, 
266;  Boston  R  R.  «.  Western  R  R,  14  Gray,  258. 

It  is  important  to  note  before  concluding  the  resume  of  the  lav' 
point,  that  if  the  property  which  is  sought  to  be  taken  be  not  m 
the  enjoyment  of  the  franchises  of  the  corporation  from  whom  it  is 
take  it,  or  if  it  has  been  originally  so  necessary,  but  has  in  process 
become  useless  and  been  abandoned,  then  the  same  right  to  take  it 
in  the  case  of  property  held  by  a  private  person.     New  York  R  R  ' 

g>litan  Gas  light  Co.,  68  N.  Y.  326;  Peoria  R  R«.  R.  R,  66 
regon  R.  R.  v.  Bailey,  8  Oregon,  164;  In  Re  Rochester  Water  C< 
ers,  66  N.  Y.  418. 

See  further  as  to  the  law  on  this  subject  Redfield  on  R  R,  272;  t1 
on  Corp.  887;  Lake  Shore,  etc.,  R  R  Co.  «.  Michigan  Southern,  et 
Co.,  2  Am.  &  Sng.  R  R  Cas.  454. 

After  the  foregoing  extensive  review  of  the  authorities,  it  may  sot' 
appropriate  to  express  an  opinion  on  the  merits  of  the  principal  case/ 
it  was  rightly  decided  can  admit  of  very  little  doubt.    When  the 
intent  could  be  effectuated  by  the  appropriation  of  private  proparty|t 
no  authority  to  take  the  complainant's  road  and  part  of  his  franchise 
be  inferred.    The  observation  of  Paxbon,  J.,  on  this  poi^t  that  the  pm 
owner  held  his  property  by  a  title  as  inviolate  as  the  complainant  aid  k 
franchises  can  have  little  weight  when  it  is  remembered  that  in  the  one  ess 
the  exercise  of  the  right  of  eminent  domain  would  sweep  away  one  mas* 
property  only,  in  the  other  it  would  abolish  franchises  which  the  Legislstuze 
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bad  expressly  mnted  for  the  benefit  of  the  public  at  large.  The  yery  gen- 
«ral  tenns  of  the  legislative  authority  invoked  in  this  case  to  sanction  the 
proposed  appropriation  of  the  complainant^s  road-bed  surely  cannot  warrant 
the  conetuflion  that  such  was  the  legislative  intent 


Woods  and  MoBbooh 


V. 


TsTB  Ptttsbubo,  Cincinnati  and  St.  Louis  Rt.  Ca 

(AdvoTiee  Ccue^  Pennsylvania,    January ,  1882.) 

Ckmtractors  having  a  claim  against  a  railroad  company  which,  by  the  act  of 
Jan.  21,  1848  (P.  L.  467),  is  paramount  to  the  lien  of  a  subsequent  mort- 
gage, mnd  who  are  made  parties  defendant  to  a  bill  of  foreclosure  of  said 
e,  are  bound  by  a  decree  entered  a^^ainst  them  pro  confesso  in  said 
gS.  proceedings,  by  virtue  of  which  the  road  and  franchises  of 
^y  are  ordered  to  be  sold  discharged  of  all  liens,  and  cannot, 
mg  subsequently  assert  their  claim  as  against  the  purchaser 

said  bill  of  foreclosure,  graying  that  the  mortgage  be  decreed 
m  the  road  and  franchises,  coupled  with  the  joinder  of  the 
itors  as  defendants,  and  an  allegation  that  they  set  up  claims 
road,  which  complainant  does  not  admit  to  be  of  any  valid- 
"^i  his  mortgage,  constitute  sufficient  ground  for  such  a  decree 
mentioned  above,  whereby  the  contractor's  claim  is  con- 

,  dissents. 

e  Common  Pleas  No.  2,  of  AUeffhany  County. 
6  snr  decree  in  equity,  by  John  McBroom  and  Huffh 
t  the  Pittsburg  and  Steubenville  E.  E.  Co.  and  tne 
ncinnati,  and  St.  Louis  E.  E.  Co.,  terre  tenants,  issued 
he  Act  of  April  4, 1862,  §  1  (P.  L.  235). 
al  (before  ^irkfatbiok,  J.)  the  following  facts  ap- 
"55  John  McBoom  and  Hugh  Woods  entered  into  a 
^orm  certain  work  on  the  Ime  of  the  Pittsburg  and 
E.  E.  Co.  They  performed  the  work,  and  on 
356,  at  a  meeting  oi  the  directors  of  the  company 
diras  passed,  assuming  and  promising  to  pay  to  Mc- 
Toods,  as  compensation  for  their  labor,  the  sum  of 
amount  never  was  paid. 

t  1,  1856,  the  railroad  company  executed  a  mort- 
>ad  and  franchises  to  Thomas  McElrath,  as  trustee, 
0,  in  order  fo  secure  the  holders  of  bonds  of  the  com- 
e  day  issued  to  that  amount.  The  mortga^  was  re- 
er  20,  1856.  It  was  executed  in  contravention  of  the 
1, 1843  (P.  L.  367),  which  provides  that  :— 
ot  be  lawful  for  any  company  incorporated  by  the 
^Commonwealth  and  empowered  to  construct,  make, 
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and  manage  any  railroad,  .  .  .  while  the  debts  and  liabilities  .  .  . 
incurred  by  the  said  company  to  contractors,  laborers,  or  woifanen 
employed  m  the  construction  or  repair  of  said  improvement  remain 
unpaid,  to  execute  a  .  .  .  mortgage  or  other  transfer  of  the  real  or 
personal  estate  of  the  company,  so  as  to  defeat,  postpone,  endanger 
or  delay  their  said  creditors,  without  the  written  assent  of  the  said 
creditors  first  had  and  obtained ;  and  any  such  .  .  .  mortgage  or 
transfer  shall  be  deemed  fraudulent,  null  and  void  as  against  any 
such  contractors,  laborers,  and  workmen,  creditors  as  aforesaid." 

On  July  14,  1857,  McBroom  and  Woods  filed  a  bill  in  equity 
against  the  Pittsburg  and  Steubenville  R.  K.  Co.,  averring 
the  contract  entered  into  by  them  with  said  corporation.  The 
company  defendant  did  not  appear,  the  bill  was  taken  pro  confeseo 
and  a  decree  entered  Jan.  5,  1858,  in  accordance  with  the  prayers 
of  the  bill,  fixing  the  amount  due  the  complainants  at  $10,689.-^ 
and  decreeing  that  defendant  pay  the  said  sum. 

In  1865  Thomas  McElrath,  as  trustee  for  the  various  bondholders^ 
filed  a  bill  in  equity  in  the  Supreme  Court  against  the  Pittsbui^ 
and  Steubenville  K,  R,  Co.  et  al.  to  foreclose  the  mortgage  hela 
by  him.     To  this  bill  McBroom  and  Woods  were  made  defendants, 
it  being  averred  that  they  "  allege  themselves  to  have  been  con- 
tractors with  the  Pittsburg  and  Steubenville  R.  R.  Co.  for  the 
construction  of  certain  work,  and  that  in  pursuance  of  said  con- 
tract they  did  some  work  towards  the  construction  of  said  railroad, 
and  claim  some  lien  or  interest  thereon,  of  the  nature  of  which  the 
complainant  is  not  advised,  but  which  he  does  not  admit  to  be 
valia,  or  that  the  same  can  in  any  wise  affect  the  priority  of  liea 
of  the  said  mortgage  or  the  rights  of  any  of  the  noldeis  of  the 
bonds  secured  thereby." 

The  bill  prayed  that  the  mortgage  of  August  1, 1856,  be  de- 
creed and  declared  a  first  lien  on  the  premises ;  that  the  amount 
due  the  various  bondholders  secured  tnereby  be  ascertained ;  that 
the  company  defendant  be  decreed  to  pay  said  sum  within  a  time 
certain  ;  and  that  in  default  of  such  payment  "  it  be  decreed  that 
the  defendants,  and  all  persons  claiming  under  them,  be  absolutely 
barred  and  foreclosed  oi  and  from  all  right  and  equity  of  redemp- 
tio|i  of,  in,  and  to  the  said  premises,  or  that  a  decree  be  entered 
directing  the  sale  of /the  whole  of  said  premises  ...  at  such  time 
and  in  such  manner  as  the  Court  may  direct."    McBroom  and 
Woods  were  served  with  a  subpoena^  and  entered  an  appearance, 
but  upon  being  afterwards  ruled  to  plead  answer  or  demur,  failed 
to  comply.    A  decree  pro  confesso  was  entered  against  them.  The 
case  was  heard  on  bill,  answer,  and  proofs,  and  on  the  Master^s  re- 
port, and  on  May  29,  1867,  a  decree  was  finally  entered,  that  the 
mortgage  of  August  1,  1866,  was  a  first  lien  on  the  premises,  fix- 
ing tne  amount  due  the  various  bondholdere,  ordennff  that  the 
same  be  paid  within  ninety  days,  and  in  default  thereor  directing 
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the  sale  of  the  mortgaged  premises,  and  anthorizing  and  empower- 
ing McKlrath  to  execute  a  deed  therefor  to  the  purchaser  in 
fee  simple,  ^^  and  that  the  said  purchaser  .  .  .  should  thereupon 
hold  the  same  free  and  discharged  of  all  liens  or  incumbrances. 
whatever,  and  from  any  claims  of  the  Pittsburg  and  Steuben- 
ville  R.  R.  CJo.  thereon  or  thereto."  (See  McElrath  v.  Pittsburgh 
and  Steubenville  R.  R.  Co.,  6  Smith,  192.)  Default  having- 
been  made  in  pa^ng  the  amount  ascertained  to  be  due  by  the 
decree,  the  prenrises  were  sold,  and  were  bought  by  the  Pitts- 
burg, Cincinnati,  and  St.  Louis  Ky.  Co.,  to  which  corporation 
Mc£lrath  executed  a  deed  in  fee  simple. 

On  Feb.  2, 1878,  McBroom  and  W  oods  issued  the  writ  of  scire 
facias  in  this  case  on  the  decree  of  Jan.  5, 1858,  to  which  the 
Pittsbni^,  Cincinnati,  and  St.  Louis  By.  Co.  took  defence.  The 
writ  ^waB  issued  in  accordance  with  the  provisions  of  the  Act  of 
April  4,  1862,  §  1  (P.  L.  236),  which  provides  as  follows  :— 

^'  Whereas,  it  frequently  luippens  that  incorporated  companies,. 

by    assignment,  conveyance,  mortgage,  or  other  transfer,  divest 

themselves  of  their  r^  and  person^  estate,  in  contravention  of 

the  provisions  of  the  resolution  of  Jan.  21,  1843 ;  therefore.  Be  it 

enacted.  That  whenever  any  incorporated  company,  subject  to  the 

provisions  of  the  above  resolution,  snail  divest  themselves  of  their  real 

or  personal  estate,  contrarv  to  the  provisions  of  the  said  resolution^ 

it  snail  and  may  be  lawful  for  any  contractor,  laborer,  or  workman 

employed  in  the  construction  or  repair  of  the  improvements  of  said 

company^  having  obtained  judgment  against  the  said  company,  to 

issue  a  scire  facais  upon  said  judgment,  with  notice  to  any  person, 

or  to  any  incorporated  company,  claiming  to  hold  or  own  said  real 

or  personal  estate,  .  .  .  the  case  to  proceed  as  in  other  cases  of 

scire  facias  on  judgments  against  terre  tenants." 

Under  the  instructions  of  the  Court  the  jury  found  for  the 
plainti&  in  the  sum  of  $24,849.92,  subject  to  the  question  of  law, 
which  was  reserved,  whether  plaintiffs  were  not  estopped  and  con- 
cluded from  recovery  by  the  proceedings  and  decree  in  the  case  of 
McElrath  v.  Pittsbui'g  and  Steubenvilfe  R.  R.  Co.  et  al.  (5  Smith, 
192). 

Subsequently  the  Court  entered  judgment  for  the  defendant 
non  obstante  veredicto  on  the  point  reserved,  whereupon  plaintiffs 
took  this  writ,  assigning  for  error  the  entry  of  judgment  non  ob« 
stante  veredicto. 

T.  C.  Lazear  and  S.  A.  McClung  (with  whom  was  John  G.  Mc- 
Connell),  for  plaintiffs  in  error. 

The  claim  of  plaintiffs  was  clearly  good  under  the  Act  of  1843, 
in  perpetuity  as  against  the  mortgage  to  McElrath.  Fox  v.  Seal, 
22  Wall.  424;  Tyrone  &  Clearfield  K.  R.  Co.  v.  Jones,  29  Smith, 
60 ;  Penna.  &  D.  R.  R.  Co.  v.  Leuffer,  3  Norris,  168 ;  Shamokin 
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<fe  P.  R  R.  Co.  V.  Malone,  4  Norris,  25 ;  Pitts.,  0.  &  St.  L. 
R,  Co.  V.  Marshall,  Ibid.  168. 

As  against  plaintiffs  that  mortgage  was  void.  They  were  there- 
fore not  entitled  to  claim  the  proceeds  of  the  mort^s^ed  property 
in  a  sale  of  foreclosure  thereunder.  Byrod's  Appeal,  7  Casey, 242  ,' 
Fisher's  Appeal,  9  Casey,  294 ;  Hoffman's  Appeal,  8  Wriglit,  96. 

It  was  improper  to  make  them  a  party  to  proceedings  on  an  is- 
cnmbrance  subsequent  to  their  own,  and  they  could  not  be  bound  by 
a  decree  therein.  Gtehon  v.  White  Lead  Co.,  3  Hals.  Ch.  535 ; 
"Williamson  v.  Probasco,  4  Ibid.  571 ;  Ho^an  v.  Walker,  14  How. 
37 ;  Jerome  v.  Carter,  94  U.  S.  735 ;  MicSi.  State  Bank  v.  Gardi- 
ner,  3  Gray,  308 ;  Delaberen  v.  Norwood,  5  Swanst.  143 ;  Usher 
"v,  Kurtz,  4  Casey,  50. 

The  decree  ordering  the  property  to  be  sold  discharged  of  liens 
referred  only  to  the  lien  of  the  complainant,  and  if  broader  in 
meaning  hadf  no  other  effect,  since  no  sale  free  from  the  lien  of 
plaintif  8  claim  was  prayed  for  by  the  bill. 

Hampton  and  Dalzell,  for  defendant  in  error. 

In  a  bill  of  foreclosure  all  incumbrancers,  prior  or  subsequent, 
should  be  made  parties,  and  will  be  bound  by  the  decree.  Story 
Eq.  PL,  sect.  193  ;  Finley  v.  Bk.  of  U,  S.,  11  Wheat.  304 ;  Bishop 
of  Winchester  v.  Beaver,  3  Ves.  315 ;  Hames  v.  Beach,  3  Johns. 
Ch,  459 ;  Bishop  v.  Paine,  11  Ves.  198 ;  Mondey  v,  Mondey,  I 
Ves.  &  B.  223 ;  Cockes  v.  Sherman,  2  Freeman,  14 ;  Sherman  v. 
Cox,  3  Ch.  Rep.  83;  Ensworth  v.  Lambert,  4  Johns.  Ch.  604; 
McGowan  v,  Yerkes,  6  Johns.  Ch.  466 ;  Jerome  v.  Carter,  94  U- 
S.  735 ;  Gifford  v.  Hart,  1  Sch.  &  Lef .  408 ;  Westcott  v.  Edmunds, 
18  Smith,  36 ;  Taylor  v.  Cornelius,  10  Smith,  198. 

The  decree  of  the  Court  ordering  a  sale  discharging  all  liens  was 
fully  justified  by  the  intent  of  the  bill,  which  was  to  nave  the  hen 
of  the  mortgage  decreed  a  prior  incumbrance  to  all  others.  The 
Court  having  jurisdiction  of  the  matter,  had  a  right  to  decide  every 
incidentalquestion  involved,  and  to  make  an  end  of  the  whole 
matter.     Wilhelm's  Appeal,  29  Smith,  120. 

That  the  sale  confen^  a  title  free  from  the  lien  of  plaintifPs 
claim  cannot  be  doubted.  Such  are  the  express  terms  of  the 
decree. 

January  2,  1882.  The  Court.  It  is  not  to  be  questioned  that 
the  claim  of  the  plaintiff,  a  contractor  of  the  Pittsour^  and  Sten- 
benville  R.  R.  Co.,  under  the  resolution  of  the  Genenu  Afisembly 
of  Jan.  21,  1843  (Pamph.  L.  367),  was  paramount  to  the  mortgage 
of  McElrath,  under  proceedings  upon  which  the  road  was  soldand 
the  defendants  claim  title.  The  amount  of  their  claim  was  ascer- 
tained by  the  decree  of  5th  Jan.,  1858,  at  least  prima  fade  though 
not  conclusively,  as  to  McElrath,  the  mortgagee,  who  was  not  a 
party  to  it,  though  his  mortgage  was  then  in  existence.    It  is  dear, 
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«1bo,  that  if  it  had  been  paid  in  whole  or  in  part  when  the  decree 
of  f  oTeclosnre  and  sale  nnder  the  McEkuth  mortgage  was  made,  the 
mortgagee  and  pnrchafier  were  entitled  to  the  benefit  of  such  pay- 
ment. 

It  may  be,  also^  that  nnder  the.  resolution  no  mere  acquiescence 
or  other  acts  in  part  can  operate  as  an  estoppel.  Nothing  can 
avail  but  the  written  assent  of  the  creditors  to  the  mortage  first 
had  and  obtained.  (Shamokin  Valley  and  Pottsville  R.  II.  Co.  v. 
Malone,  4  Norris,  26.)  But  it  certainly  cannot  be  maintained  that 
there  may  not  be  an  estoppel  by  matter  of  record.  An  adjudica- 
tion at  law  or  in  equity  a&iinst  the  claim  of  the  contractor,  must 
he  as  conclusive  against  him  as  a^nst  any  other  claimant. 

IThat,  then,  was  the  effect  of  the  proceeding  in  this  Court  upon 
the  McElrath  mortgage  and  the  decree  of  sale  thereunder  ?     If  the 
plaintifb  had  not  been  made  parties,  their  rights  would  have  been 
entirely  unaffected.    But  thev  were  parties.     The  bill  charged  that 
**  tiiey  (Woods  and  McBroom;  claimed  to  have  a  lien  on  the  prem- 
ises aescribed  in  the  mortgage ;  that  they  alleged  themselves  to 
have  been  contractors  with  the   said  Pittsburg  and  Steubenville 
K.  B.  Co.,  for  the  construction  of  said  work,  and  that  in  pursuance 
of  said  contract  they  did  some  work  toward  the   constructiou 
of  said  railroad,  and  claimed  to  have  some  lien  or  interest  therein, 
of  the  nature  of  which  the  complainants  are  not  advised,  but  which 
they  do  not  admit  to  be  valid,  or  that  the  same  can  in  anywise  af- 
fect the  prioritv  of  lien  of  the  said  first  mortgage,  or  the  rights  of 
any  of  the  holders  of  the  bonds  thereby  secured."     The  plaintiffs 
were  then  distinctly  called  upon  to  come  in  and  make  known  their 
claim,  not  as  a  lien  merely  on  the  fund  to  be  produced  by  the  sale, 
but  some  interest  in  the  railroad.  They  were  stated  to  be  contractors 
for  the  building  of  the  roads,  the  holders  therefore  of  a  privileged 
<^laim — under  the  resolution  of  1843  something  more  than  a  lien — 
an  interest  in  the  road  which  could  not  be  diverted  by  a  sale.    The 
inference  from  all  this  was  too  plain  to  be  mistaken.     It  was  not 
as  mere  holders  of  a  lien  which  could  come  upon  the  fund,  but  as 
having  an  interest  paramount  to  the  mortga^,  that  they  were  sum- 
moned to  appear  and  answer.     The  principal  contention  of  the  plain- 
ti&here  has  been  that  there  was  no  prayer  in  the  bill  that  the  road 
shoold  be  sold  clear  of  all  incumbrances.    If,  then,  contractors 
had  come  in  and  established  their  claim,  no  such  decree  could  have 
been  made.     The  sale  would  have  been  necessarily  subject  to  their 
claim.    It  might  well  be  that  the  sale  would  not  produce  su£Scient 
to  pay  them.     The  purchasers  must  then  take  cum  onere.    But  no 
fiucn  contractors  making  defence,  though  summoned  and  appearing, 
the  decree  of  sale  could  then  properly  be  made,  as  it  was,  clear  of 
all  incumbrances.     If  all  that  the  bill  sought  was  to  ascertain  who 
'were  lien  holders  to  be  paid  from  the  proceeds,  they  were  unneces- 
sary parties.    This  they  knew  very  well ;  they  have,  or  ought  to 
8  A.  &  E.  R  Gas.— 84 
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have,  known  that  thej  weire  made  parties  bb  having  an  interest  in 
the  road  paramount  to  the  mortgage.    It  is  perfectly  dear  that  the 
object)  and  sole  object,  in  makmg  them  parties  was  to  asoertain 
what  claims  the  road  would  be  subject  to  in  the  hands  of  the  pur- 
chasers, so  that  bidders  might  know  for  what  they  were  bidding. 
They  appeared  to  the  bill ;  they  had  the  opportunity  to  prove 
their  claim  condusivelv  as  against  purchasers.     They  did  not  avail 
themselves  of  it.     When  nOed  to  plead,  answer,  or  demur,  they 
suffered  the  bill  to  be  taken  pro  coniesso  against  them.    What  did 
this  mean  ?     Surely  that  they  had  no  such  interest  in  the  road  aa 
contractors,  as  would  be  set  up  against  the  mortgage.     They  chose 
to  adopt  this  course,  and  they  must  take  the  consequences.     Gen- 
erally under  a  bill  to  foreclose  a  second  mortgage,  the  first  mort- 
gagee is  not  a  necessary,  but  he  is  a  proper  party,  especially  when- 
ever a  sale  is  prayed  for,  as  it  is  certainly  desirable  that  tiie  prop- 
erty should  bring  a  full  and  fair  price,  which  cannot  be  if  there  ia 
any  uncertainty  as  to  what  title  the  purchaser  will  take,  free  or  in- 
cumbered.    (Story  Eq.  PL,  sect.  193 ;  Jerome  v.  McCarter,  4  Otto,. 
734.)    These  plaintiffs,  after  suffering  the  bill  to  be  taken  pro  eo^i- 
fesso  for  some  reason  best  known  to  themselves,  chose  to  go  to 
sleep  for  eleven  years,  and  then,  when  all  the  papers  and  vouchers 
of  this  long  dead  and  buried  corporation  are  probably  destroyed  or 
lost,  the  witnesses  dead  or  scattered  to  the  four  winds,  or  that  pay- 
ment of  the  claim  before  the  decree  could  not  be  proved,  they 
suddenly  wake  up  and  ask  that  the  road,  in  the  hands  of  the  pur- 
chaser, should  be  made  liable.    It  is  a  very  stale  claim,  not  to  be 
favored,  and  ought  not  to  succeed* 

Judgment  affirmed. 

Opinion  by  Shabswood,  C.  J.     Gordon,  J.,  dissents. 

The  questions  raised  in  this  case  are  of  considerable  importance,  althou|^ 
somewhat  curtailed  of  their  general  interest  by  happening  to  involTe  in  their 
solution  the  interpretation  of  local  statutes.  There  has  been  passed  in  al- 
most every  State  m  the  Union  some  act  of  similar  character  to  that  upon 
which  the  plaintiff's  right  in  the  principal  case  was  rested.  So  various,  how- 
ever, are  the  provisions  of  these  acts  that  it  is  impossible  to  give  even  an 
abstract  of  them.  See  for  a  partial  account  of  them,  together  with  the  Tan- 
ous  decisions  made  thereunder,  Jones  on  Railway  Securities,  Sect  579  et 
seq.  As  regards  the  most  important  question  inyolyed  in  the  principal 
case — to  wit :  how  far  the  plaitttiffs  were  bound  by  the  decree  in  the  fore- 
closure suit — some  difference  of  opinion  exists. 

It  is  universally  conceded  that  m  proceedings  to  foreclose  a  mortgaf^  all 
subsequent  encumbrancers  should  be  made  parties  defendant.  Senrles  t.  Jacks, 
Penn.  and  Mobile  R.  R.  Co.,  2  Woods,  261;  Danton  v.  Nanny,  8  Barb.  618; 
Sage  e.  Brewster,  81  N.  Y.  218,  and  a  cloud  of  other  authorities. 

It  is  true,  as  has  been  said  by  Mr.  Calvert,  in  his  treatise  on  Parties  in 
Equity,  p.  128,  that  mortgagees  have  been  m  some  instances  allowed  to  fore- 
close without  giving  notice  to  subsequent  encumbrancers.  Needier  «.  Deeble, 
1  Ch.  Cas.  299;  Roscarrick  e.  Barton,  1  Ch.  Cas.  217;  Griswold  «.  Marsham, 
8  Ch.  Cas.  170.    But  the  decree  of  foreclosure  Is  not  conclusive  upon  subse* 
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quent  encambrancen  who  are  absent,  and  npon  proof  of  collusion  they  haye 
been  allowed  to  open  the  account.  Lomaz  «.  Hide,  2  Yem.  185;  Draper  9. 
Clarendon,  2  Yem.  518.  Such  is  the  general  current  of  American  authority. 
It  18  therefore  said  that  if  the  holder  of  a  prior  mortgage  foreclose  without 
notioe  to  a  second  mortgagee,  the  latter  will  be  wholly  unaffected  by  the  pro- 
ceedings and  will  retain  his  equity  of  redemption.  Howard  «.  Milwaukee 
and  St.  Paul  Ry.  Co.,  7  Biss.  78;  R.  R  Co.  e.  James,  6  Wall.  750;  Bronsen 
o.  La  Crosse  and  Milwaukee  R.  R  Co.,  2  Wall.  288;  Turrill  «.  Allison,  21 
Wall.  289;  Hickey  e.  Stewart,  8  How.  750;  Bloomer  e.  Sturges,  58  N.  Y.  168; 
Eay  «.  Whittaker,  44  N.  Y.  565;  Peabody  e.  Roberts,  47  Barb.  91. 

The  following  very  clear  statement  of  the  law  on  this  point  was  made  by 
Judge  Dyer,  in  the  case  of  Howard  e.  Milwaukee  and  St^  Puul  Ry.  Ce. 
(supra),  7  Biss.  80.  **  Suppose  a  prior  mortgagee  forecloses  his  mortgage, 
does  not  make  the  second  mortgagee  a  party,  takes  title  under  his  foreclosure 
sale  and  gets  possession,  who  nas  the  paramount  legal  title  ?  Clearly  the 
^or  mortgagee,  but  the  second  mortgagee's  riffht  of  redemption  is  not  cut 
of!  because  he  was  not  a  ^arty  to  the  proceeding.  .  .  .  Suppose  the 
prior  mortgagee  forecloses  his  mortgage,  does  not  make  a  second  mortgagee 
a  party,  and  sets  title  under  a  foreclosure  sale.  The  second  mortgagee  is  in 
pofisession  holding  title  under  a  foreclosure  of  his  mortgage.  The  paramount 
title  is.  again  in  the  prior  mortgagee,  but  he  cannot  have  a  writ  of  assistance 
or  other  process  in  his  foreclosure  proceeding  against  the  second  mortgagee 
to  get  possession  of  the  premises  because  that  second  mortgagee  was  not  a 
party  to  the  suit*' 

As  to  the  necessity,  however,  of  gaining  a  prior  encumbrancer  or  mort- 
gagee in  the  foreclosure  proceedings,  much  greater  doubt  exists.  There  are 
a  great  number  of  authorities  which  hold  t)mt  it  is  both  improper  and  un- 
neoehsaiy  to  join  them,  and  that  even  if  mude  parties  the  decree  can  have 
DO  effect  whatever  on  their  rights.  Rose  v.  Page,  2  Sum.  471 ;  Shepherd  e. 
Gwennet,  3  Swanst.  151 ;  Richards  e.  Cooper,  5  Beav.  804 ;  Jerome  e.  Mc- 
Carter.  94  U.  S.  734;  Weed  v.  Beebe,  21  Vt.  499;  Strobe  «.  Downer,  18  Wise. 
10;  Walker  e.  Jarvis,  16  Wise.  28;  Wakeman  v.  Grover,  4  Paige,  28;  Eagle 
Fire  Co.  «.  Lant,  6  Paige,  687 ;  Lewis  v.  Smith,  9  N.  Y.  502 ;  Kay  «.  Whit- 
taker, 44  N.  Y.  565;  Hancock  e.  Hancock,  22  N.  Y.  268;  Brundage  «.  D.  and 
F.  Mim.  Sec,  60  Barb.  204;  Post^.  Markall,  8  Bland.  495;  Hall  9.  Hall,  11 
Tex.  547;  Tome  e.  Loan  Co.,  34  Md.  12;  Bogey  v.  Shute,  4  Jones  Eq.  174; 
TouDg  «.  R.  R  Co.,  8  Am.  L.  J.  R.  (N.  S.)  91 ;  Hagen  «.  Walker,  14  How. 
87;  Summers  e.  Bromley,  28  Mich.  125;  Wurcherer  e.  Hewitt,  10  Mich.  458; 
Comstock  9.  Comstock,  24  Mich.  89;  Patterson  e.  Shaw,  6  Md.  877;  Wright 
«,  Bundy,  11  Ind.  898;  Murphy  t?.  Farwell,  9  Wise.  102;  Payne  e.  Hoole,  7 
Wall.  432;  Straights.  Harns,  14  Wise.  503;  Dawson  e.  Danbury  Bank,  15 
Uich.  489 ;  Frost  o.  Koon,  8  N.  Y.  428 ;  Pridgen  1^.  Andrews,  7  Tex.  451 ;  Jones 
on  Ry.  Sec,  Sect.  448.  But  on  the  other  hand  other  authorities  may  be  found 
authorizing  their  joinder  and  declaring  that  a  decree  will  bind  their  rights. 
Finleye.  Bk.  of  U.  S.,  11  Wheat.  804;  Bishop  of  Winchester  v.  Beaver,  8 
Ves.  815;  Haines  v.  Beach,  8  Johns.  Cb.  459;  Bishop  of  Winchester  e.  Paine, 
11768.198;  Mondeyv.  Mondey,  1  V.  &B.22  3;  Cookese.  Sherman,  2  Freeman, 
14;  Ensworth  e.  Lambert,  4  Johns  Ch.  605;  McGowane.  Yerkes,  6  Johns. 
Oh.  450;  Standish  e.  Daw,  21  Iowa,  363;  Heimstreet  e.  Winnie,  10  Iowa,  480; 
Morris  9.  Miller,  45  N.  Y.  708. 

The  various  courts  differ  widely  upon  this  point.  It  is  generally  conceded 
that  the  joinder  of  the  junior  encumbrancer  is  necessary  to  enable  the  fore- 
closore  sale  to  pass  a  title  free  of  all  encumbrances.  But  as  to  how  this 
fesolt  is  to  be  attained  there  is  a  great  diversity  of  opinion.  Some  authori- 
ties say  that  the  court  may  decree  such  a  sale,  even  though  the  prior  encum- 
^yrancer  may  object,  throwing  him  back  to  his  claim  on  the  fund.  Clark  e. 
I^tice,  8  Dana,  468;  Train  «.  Hunt,  8  Blackf.  580;  Persons  e.  Alsip,  2Md. 
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67;  Sutherland  v.  Lake  Canal  Co.,  9  N.  B.  R.  298;  Braward  «.  Hoeg,  15  Fla. 
870;  Walter  «.  Riehi,  88  Md.  211.- 

Others  indicate  that  it  is  neoesBary  to  obtain  the  assent  of  the  prior  encnm- 
tanmcer.  Miller  v.  Finn,  1  Neb.  254 ;  Rucks  p.  Taylor,  49  Miss.  552 ;  Docker  s. 
BelL  8  Md.  Ch.  18 ;  Yanderkemp  v.  Shelton,  11  Paige,  28.  8uch  is  certainly  the 
law  in  England.  Langton  v,  LaDgton,  7  De  6.  M.  &  G.  30;  Wickerden  «. 
BayBon,  6  De  G.  M.  &  G.  219;  Parker  «.  Fuller,  1  R.  <&  M.  656.  And  under 
this  Tiew  of  the  case  a  prior  mortgagee  ma^  obtain  an  injunction  itgainst 
a  sale  diachaiginff  all  encumbrances,  to  which  he  has  not  given  his  con- 
sents Bucks  9.  Taylor,  49  Miss.  552.  A  joinder. of. the  prior  mortgagee  is 
sometimas  made  to  ascertain  the  amount -due  on  his  mortgage  so  that  the 
purchaser  at  the  sale  may  know  what  burden  he  takes  subject  to.  Richards 
«•  ChesapeiJce  and  Ohio  K.  R.  Co.,  1  Hughes,  28,  or  else  to  test  the  ralidity 
or  priority  of  such  mortgage,  which  is  perfectly  proper.  Dawson  s .  Dsnboiy 
Bank,  Iff  Mich.  489. 

It  may  be  said  that  in  general,  the  cUsposition  of  courts  of  equity  at  tbft 
present  day  is  towards  recognizing  the  validity  of  the  joinder  of  the  first  en- 
cumbranoer,  in  order  that  ul  the  various  rights  may  be  at  once  considered 
and  adjudicated.  See  Thomas  on  Mortgages  in  N.  Y. ,  248-247.  If  the  pAor 
encumbrancer  be  improperly  joined  in  tne  opinion  of  the  court,  his  name  will 
bo  stricken  off  on  application  of  either  party  without  prejudice  to  complain- 
ant. Corning  e.  Smith,  6  N.  T.  82;  Banmng  e.  Bradford,  21  Mum.  808; 
Wilkinson  e.  Daniels,  1  Greene  (Iowa),  179. 

The  principle  invoked  by  plaintifEs  in  the  principal  case,  that  a  decree  in 
equity  is  not  valid  unless  made  in  pursuance  of  the  allegations  of  the  plead- 
ings and  prayers  of  the  bill,  is  clear  from  the  following  authorities.  Csr- 
neale.  Banks,  10  Wheat  181;  Gregory  e.  Power,  8  Litt.  889;  Crocket  «. 
Lea,  7  Wheat  522;  Rin«old  e.  Rixiggold,  1  Harr.  &  J.  11;  Piggv.  Corder, 
12  Leigh.  69;  Cloud  e.  Whitman,  2  Harring,  401 ;  liaury  v.  Mason,  8  Port 
(Ala.)  211;  Smith  e  Smith,  1  Ire.  Ch.  83;  Langdone.  Roane,  6  Al'v.  518; 
Oiaham  v.KIL  Co.,  8  WaU.  704. 


PlEBBB  FaYOLLB  AKD  aTHBBS 

V. 

The  Texas  aot)  Pacific  Ry.  Ca 

{Advance  Ca$e^  Diaibrici  of  ColunibiaJ) 
Where  a  bill  was  filed  in  the  Supreme  Court  of  the  District  of  ColumbiSi  in 
behalf  of  some  of  many  bondholders  under  railroad  mortgages,  impesch- 
ing  the  proceeding  in  a  cause  in  equity  instituted  by  the  trustees  in  ssid 
mortga^in  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  and  the  title  of  purchaser  under  such  proceedings,  snd 
where  the  bill  shows  that  the  circuit  court  obtained  juriadiction  of  the 
€»use,  and  that  the  same  is  still  pending  in  said  court,  and  that  the  ze- 
lief  which  is  sought  here  can  be  obtained  therein  on  proper  application: 
Eddy  such  a  bill  is  bad  on  demurrer.    Peck  e.  Jenness,  7  How.  625;  Ran- 
dall e.  Harwood,  2  Black,  684. 
The  power  to  issue  an  injunction  rests  in  the  sound  diacrelion  of  the  oooit, 
and  will  not  be  exercised  when  all  parties  in  interest  are  not  befoie  tbe 
court. 

Matthew  H.  Carpenteb  and  James  Coleman,  fctr  complainania 
Walter  D.  Davidge  and  William  H.  Treseott,  for  defendant 
Jambs,  J. — This  cause  comes  on  to  be  heard  on  demurrer  to  tbe 
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hilL      Tlie  oomplainante  Buing  in  behalf  of  themfielves  and  certain 
other .  persons,  state  in  their  complaint    that   the  Memphis,  £1 
Pafio  and  Pacific  R.  R.  Co.,  a  corporation  created  by  the  laws 
of  the  State  of  Texas,  executed  and  delivered  to  Andrew  G.  Cur- 
tail^ Svaxite  M.  Swenson  and  Paul  Forbes,  as  trostees,  three  mort- 
gagee; two  of  them,  known  as  the  Construction  and  the  First 
Land    Qrand  mortgages,  in  1867,  and  the  thii^l,  known  as  the 
Second    Luid  Grant  mortgages,  in  1868;  that  in  1869  and  1870 
bonds  secured  by  the  land-grant  mortgages  were  sold  by  agents  of 
said  company  in  France  to  about  the  amount  of  $5,384,000,  and 
that  complainants  are  now  owners  of  the  several  amounts  of  these 
stated  in  the  bill : 

That  on  6th  of  July,  1870,  the  draft  of  a  bill  in  equity,  in  which 
one  Ldssignol,  a  stocUiolder,  one  Lyon,  a  bondholder,  and  the  sajd 
trustees,  were  named  as  complainants  against  the  Memphis,  £1 
Paso  and  Pacific  R.  R.  Co.,  was  presented  by  one  John  A.  C. 
Gray,   or  by  some  other  person  unknown  to  these  complainants, 
without  havinff  been  filed  in  the  oflice  of  the  clerk  of  any  circuit 
court  of  the  United  States,  to  Mr.  Justice  Bradley,  while  he  was 
at  Newark,  in  the  State  of  New  Jersey,  and  not  within  the  judi- 
cial  circuit   to  which,  as  an  associate  justice    of   the  Supreme 
Court  of  the  United  States,  he  had  been  duly  assigned ;  that  the 
names  of  certain  lawyers  had  been  written  at  the  foot  of  said  draft 
of  bill  without  the  knowledge  of  either  of  them ;  that  no  process 
had  been  issued,  and  that  therefore  no  suit  founded  on  said  bill 
was  pending  at  that  time ;  that  upon  that  paper  an  application  was 
made  for  an  injunction  and  the  appointment  of  a  receiver,  and  a  cer- 
t^n  order,  which  is  ^exhibited,  was  thereupon  made ;  that  no  ser- 
vice of  copy  or  of  notice  of  motion  had  tnen  been  made  on  said 
company ;  that  it  had  not  in  fact  received  any  notice  thereof,  and 
did  not  appear  or  consent  to  the  exercise  of  any  jurisdiction  by 
said  lustice.     An  order  was  endorsed  on  the  bill  that  it  be  filed  as 
of  6tn  July,  1870.     The  further  order,  above  referred  to,  recited 
all  the  jurisdictional  facts  usual  in  such  hearings,  and  granted  an 
injunction  restraininff  the  "Memphis,  El  Paso  and  Pacific  R.  R. 
Co.   from   any   further    interference  with    its   affairs,  and   ap- 
pointed John  A.  C.  Gray,  of  the  city  of  New  York,  receiver,  to 
take  possession  of  all  the  property  of  that  company,  with  power  to 
exercise  its  franchises,  and,  it  need  be,  imder  the  direction  of  the 
court  to  sell  and  convey  the  road  and  other  property  of  the  com- 
pany, as  an  entire  thing,  subject  to  the  conditions  that  such  sale 
should  not  divest  the  mortgages  held  by   said  trustees,  nor  dis- 
<^arge  any  bond  secured  by  them.     The  bill  and  this  order  were 
afterwards  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  for 
ibe  Western  District  of  Texas,  and  it  is  alleged  that  Gray  has  ever 
since  exercised  control  over  the  suit  pretended  by  him  to  have 
been  thus  commenced. 
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After  setting  forth  a  negotiation  with  the  Southern  Tnuiaconti- 
neutal  Hj,  Co.  for  a  sale  of  the  road,  and  an  order  made  bj 
Mr.  Justice  Bradley,  at  Washington,  authorizing  such  sale,  the 
bill  proceeds  to  state  that  Gray  ceased  from  those  n^otiatiom  and 
combined  with  Thomas  L.  Scott,  president  of  the  Texas  Padfic 
Company,  the  defendant  in  the  present  cause,  and  with  others  in- 
terested in  that  company,  to  cheat  and  defraud  complainants  and 
the  other  bondholders,  and  to  appropriate  to  his  or  their  use  the 
property  of  the  Memphis  and  £1  Paso  Company ;  and  that,  as  a 
means  of  consummating  this  fraudulent  design.  Gray  formed  the 
scheme  of  causing  the  three  mortgages  above  mentioned,  and  a  cer- 
tain mortgage  to  one  Harrison,  to  be  foreclosed,  and  of  procnring 
decrees  of  sale  thereon,  whereby  he  should  be  able  to  sell  the  roa(£ 
franchises  and  lands  of  the  Memphis  and  El  Paso  Company,  free 
of  all  encumbrances,  to  the  Texas  Pacific  Company,  and  thas  to 
deprive  the  holders  of  bonds  secured  by  said  three  mortgages  of 
their  security,  and  to  compel  them  to  accept  such  terms  oi  pay- 
ment or  compromise  as  should  be  found  for  the  interest  of  said 
Gray  and  Scott  and  others  to  make. 

Ajb  to  the  Harrison  mortgage  the  bill  Btates  that  it  was  executed 
and  caused  to  be  recorded  m  1860,  with  a  view  to  secure  certain 
bonds  to  be  issued  by  the  Memphis  and  £1  Paso  Company,  but 
that  in  fact  the  mortgage  never  was  delivered  to  Harrison,  and  the 
bonds  never  were  sold  and  delivered  by  the  company;  that  on  25th 
November,  1870,  that  company  filed  a  petition  against  Harrison, 
in  the  Eighth  District  Court  of  the  State  of  Texas,  praying  that 
the  mortgage  be  cancelled  and  declared  void ;  that  Harrison  ap- 
peared to  that  action  and  disclaimed  all  interest,  and  that  the  mort- 
gage was  accordingly  deemed  to  be  cancelled  and  void. 

It  is  further  stated  that  Gray,  in  pursuance  of  his  fraudulent 
scheme,  employed  Gray  &  Davenport,  a  firm  of  lawyers  practising 
in  New  York,  to  obtain  decreies  of  for^losure  and  sale  upon  these 
four  mortj?ages,  and  thereupon  caused  it  to  be  represented  to  the 
trustees  of  the  Memphis  and  El  Paso  mortgages  that  it  was  desir- 
able, in  order  to  enable  him,  as  receiver,  to  make  a  dear  title  of 
the  property  to  a  bona  fide  purchaser,  to  have  a  sale  made  by  order 
of  the  court  in  the  cause  in  which  he  claimed  to  have  been  ap- 
pointed as  receiver ;  not  intimating  to  them  that  he  intended  to 
nave  said  three  mortgages  foreclosed ;  that  Curtin  and  Forbes, 
two  of  the  trustees,  were  at  that  time  in  Europe,  but,  bein^  in- 
formed of  that  plan  of  sale,  they  and  Swenson  consented  to  nave 
their  appearance  entered  in  suit  for  that  putpose,  but  did  not  con- 
sent to  be  made  parties  to  any  suit  to  foreclose  those  mortgages; 
and  that  thereupon  Gray  caused  Gray  &  Davenport  to  proceed  to 
foreclose,  in  the  Circuit  Court  of  the  United  States,  all  of  the  four 
iDortgages,  and  said  firm  prepared  bills  as  follows : 

1.  In  the  suit  to  foreclose  the  Harrison  mortgage,  already  de- 
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dared  void,  one  Messenger,  claiming  to  be  a  bondholder  under  it, 
was  made  complainant  against  the  Memphis  and  El  Paso  Com- 
pany, John  A.  C.  Gray,  receiver,  Cnrtin,  Forbes  and  Swenson, 
tmstees,  Harrison,  trdstee,  and  one  Pollock. 

2.  In  the  suit  to  foreclose  the  constmction  mortgage  one  Wright 
was  made  complainant  against  the  mortgage  tmsteeia.  Gray  and  the 
company. 

3.  In  the  two  snits  to  foreclose  the  first  and  second  land-grant 
mortgages,  one  Bizion  and  one  Despalles,  respectively  were  made 
complainants  against  the  same  parties  and  Pollock. 

It  is  farther  stated  that  the  same  solicitors,  at  the  same  time,  pre- 
pared answers  for  all  the  defendants  in  these  snits ;  that  one  of  them 
went  to  the  Western  District  of  Texas,  taking  with  him  the  bills  and 
answers  thus  prepared,  and  there  employed  one  Brace  to  sign  the 
biUs  and  act  as  solicitor  for  the  complainants,  and  one  Beeves  to  act 
as  solicitor  for  Curtin,  Forbes,  Swenson  and  Pollock;  that  Beeves, 
also  represented  Harrison  in  the  suit  to  foreclose  the  Harrison  mort- 
gage, while  Gray  and  Davenport  appeared  and  represented,  or  pre- 
tended to  represent,  the  companv  and  John  A.  C.  Grav;  that 
Davenport  caused  all  of  these  bills  and  answers  to  be  filed  in  the 
office  of  the  Clerk  of  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas,  on  the  30th  of  April,  1872 ;  that  no 
service  of  any  papers  was  had  upon  anv  of  the  defendants,  but  that 
on  the  1st  of  Mav,  1873,  three  days  after  said  filing  of  pleadings, 
the  coort  passed  decrees  of  foreclosure  and  sale  in  the  four  suits,  or- 
dering sales  to  take  place  the  4th  of  June,  1872.    That  none  of 
the  trustees  in  the  several  mortgages  named,  nor  these  complain- 
ants, nor  any  of  the  holders  of  bonds  secured  by  said  mortgages, 
except  Gray  and  the  persons  acting  in  collusion  with  him  to  de- 
fraud complainants,  ever  had  any  notice  of  these  foreclosure  pro- 
ceedings,  until  long  aft^r  these  decrees  were  passed,  ^'nor  ever  con- 
sented thereto;"   that  Bizion  and  Despalles  were  not  the  real 
owners  of  anv  of  the  bonds  secured  by  the  said  mortnges,  but  that 
Gray  pretenaed  to  transfer  to  them  certain  of  said  bonds  held  by 
Iiim,  to  enable  them  to  be  complainants  in  those  suits ;  that  Gray 
eontroUed  both  sides  of  all  the  suits,  and  employed  the  solicitors 
and  counsel  who  appeared  on  both  sides,  and  that  the  suits  and  the 
decrees  rendered  in  them  were  fraudulent  and  void  as  against  these 
complainants ;  that  the  by-laws  of  the  Memphis  mid  El  Paso  Com- 

5 any,  in  force  when  these  suits  were  commenced,  and  when  these 
ecrees  were  passed,  provided  that  the  board  of  directors  should 
select  a  solicitor  residing  in  Texas  to  represent  the  company  in  all 
salts  to  which  it  should  be  a  party  in  the  State  of  Texas ;  that  they 
had  actually  appointed  one  Tnrockmorton,  of  that  State,  to  repre- 
sent it,  and  that  Throckmorton  was,  during  the  whole  of  that 
time,  the  only  solicitor  authorized  to  appear  for  and  represent 
the  company  in  either  of  the  suits  referred  to,  but  had  no  no- 
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tioe  of  these  Baits  or  of  these  decrees,  or  of  the  prooeedings  lader 
them. 

It  is  then  alleged  that  Graj,  in  porsnanoe  of  his  fnudiilent 
scheme,  caused  sales  to  be  made  under  th^se  decrees ;  that  the 
premises  were  in  each  case  bid  in  and  parehased  by  one  K  L 
Fancher,  for  a  sum  stated  in  the  bill ;  that  in  fact  the  pretended 
purchase  money  dne  on  these  bids  was  never  paid  by  Fancher  or  by 
any  person  for  him ;  but  that  the  marshal  of  the  Imited  States  for 
the  Western  District  of  Texas  executed  and  delivered  to  Fanch^ 
deeds  purporting  to  convev  the  property  pretended  to  have  been 
purchased  by  him,  which  have  been  duly  registered  and  recorded 
according  to  the  laws  of  Texas ;  that  Oray,  in  pursuance  of  his 
scheme,  applied  to  the  district  court  for  Lamar  Uountv,  Texas,  on 
the  10th  of  August,  1872 — which  was  about  two  months  after  the 
sale  under  the  Harrison  mortgage — ^to  have  the  decree  set  aside  by 
which  that  mortgage  had  been  declared  void,  and  that  an  order  an- 
nulling said  decree  was  accordingly  made.  It  is  then  alleged  that 
Gray  next  applied  to  Mr.  Justice  Bradley,  at  Washington,  on  the 
15th  of  October,  1872,  for  ''an  order  confirming  said  sales  to  Fan- 
cher, and  for  other  purposes." 

It  appears  by  the  exhibit  of  the  petition  then  presented  that  one 
Gilbert,  as  solicitor  of  counsel  for  me  Memphis  and  £1  Paso  Com- 
pany endorsed  upon  it  at  Ifew  York  an  admission  of  due  service 
and  notice  and  a  waiver  of  all  objections  to  the  hearing. 

That  petition  stated  that  Fancner,  in  pursuance  of  an  agreem^t 
with  the  mortgage  trustees  to  which  he,  Gray,  had  made  himself 
a  party,  had  held  in  the  property  and  franchises  of  the  company, 
and  now  held  the  same,  in  trust  for  the  land-grant  bondholders, 
subject  to  be  disposed  of  by  direction  of  the  court :  and  that  the 
Texas  Pacific  Company  was  willing  to  purchase  the  premises  on 
certain  conditions.  The  order  maoe  thereupon,  after  reciting  the 
jurisdictional  facts,  confirmed  Gray's  acts  and  doings — ^among* 
which,  of  course,  was  included  his  act  of  becoming  party  to  the 
agreement  with  Fancher,  and  directed  that  he  and  Fancher  shonld 
sell  and  convey  the  premises  to  the  Texas  Pacific  Cbmpany  on  the 
conditions  mentioned  in  the  petition ;  one  of  which  was  the  "pey- 
ment  in  cash  of  not  less  than  $150,000.  The  bill  states  that  this 
order  constituted  the  only  confirmation  of  the  sales  to  Fancher;  or, 
rather,  that  no  order  of  confirmation  other  than  this  was  ever 
made. 

It  is  next  stated  that  on  the  12th  of  June,  1873 — about  eight 
months  after  the  order  was  made — Gray  caused  Fancher  to  convey 
the  premises  to  the  Texas  Pacific  Company,  and  that,  afterwards 
on  the  same  day.  Gray,  Fancher  and  saia  company  entered  into  a 
certain  agreement  in  writing.  These  instruments  are  exhibited. 
In  the  deed  botli  Gray  and  Fancher  appear  as  grantors,  and  Fan- 
cher recites  therein  that,  prior  to  the  loredosure  sales,  he  had  ex- 
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edited  a  declaration  of  trust  for  the  benefit  of  the  hnd-grant  bond* 
holders,  and,  in  pnrBuance  thereof,  had  purchased  and  now  held 
the  premieee,  to  oe  conveyed  for  their  benefit  as  the  court  should 
direct.    The  terms  of  this  arrangement  differed  from  those  author- 
ized by  the  previous  order,  and  the  transaction  seems  to  have  been 
treated  as  provisional.     The  bill  shows  that,  accordingly,  Gray  pre- 
sented  to  Mr.  Justice  Bradley,  at  Washington,  another  petition, 
asking  that  the  former  order  should  be  modified,  and  that  Fancher 
and  himself  be  authorized  to  close  the  arrangement  with  the  Texas 
Pacific  Company  on  the  new  terms  (Rec  236).     An  order  was 
made  directing  that  they  should  execute  and  deliver  the  deed  and 
agreement  accordingly.     It  is  sufScient  to  explain,  at  this  pointy 
that  this  order  contemplated  a  present  delivery  of  the  agreement 
and  a  future  contingent  delivenng  of  the  deed. 

The  bill  does  not  show  that  anv  further  proceedings  have  been 
had  in  that  cause,  since  the  order  just  referred  to,  either  before 
the  circuit  court  in  Texas  or  before  Mr.  Justice  Bradley  out  of  that 
district. 

I  have  deemed  it  proper  to  state  thus  ftilly  the  allegations  of 
the  bill  in  order  to  ^oup  intelligently  such  of  the  facts  as  stand 
related  to  the  severd  questions  arising  under  it.  And,  first,  I  pro- 
ceed to  consider  the  appointment  of  9ie  receiver. 

The  mortgage  trustees  were  undoubtedly  proper  complainants 
in  such  a  bill  as  was  presented  by  Gray  to  Mr.  Justice  Bradley  at 
Newark;  for  not  on^  were  th^y  trn^  of  the  Becurity,  iith 
proper  authority  to  protect  their  cestuis  que  trust,  but  the  mort- 
gagor  had  covenanted  with  them  for  the  payment  of  the  debt. 
They  were  authorized  to  represent  the  bondholders  both  as  lien- 
holders  and  as  creditors.  Kerrison  v.  Stewart,  93  U.  S.  155,  160 ;. 
Corcoran  v.  The  Chesapeake  and  Ohio  Canal,  94  U.  S.  745. 

They  had  a*  right  to  bring  a  suit  for  injunction,  a  receiver,  and 
for  sale  of  the  railroad,  its  franchises,  and  privileges.  Did  they 
commence  such  a  suit  ?  And,  first,  did  they  present  the  paper  pur- 
porting to  be  a  bill  ?  I  think  it  must  be  assumed  by  this  court  that 
the  presentation  of  that  paper  was  their  act.  Gray's  authority  ^to 
act  tor  them  is  not  denied,  and  it  is  shown  affirmatively  by  one  of 
the  allegations  of  the  bill  (Rec.  12,  par.  xvi),  that  they  afterwards 
recognized  his  act  by  consenting  that  certain  proceedings  should 
be  had  in  that  very  suit. 

It  is  true,  it  is  alleged  that  they  were  on  that  occasion  misled  by 
Gray  as  to  the  nature  of  the  proceeding  actually  contemplated ;  but 
they  none  the  less  recognized  the  suit  pending  in  their  names. 
Whatever  was  done,  then,  toward  its  commencement  was  done  by 
them.  When  that  paper  was  filed,  were  those  complainants  in 
conrt,  and  in  a  case?  It  is  impeached  as  an  unsigned  ^Mraft  of  a 
bill,"  because  the  solicitors  whose  names  were  written  at  its  foot 
had  not  authorized  such  use  of  their  names ;  but  it  is  not  alleged 
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that  they  did  not  afterwards  ratify  that  subscription*  If  the  nile& 
of  the  court  were  violated  by  the  course  adopted,  it  was  in  the 
power  of  the  court  to  strike  tne  bill  from  the  nles,  on  finding  that 
its  rules  had  not  been  observed ;  but  if  it  remained  on  file  and  was 
acted  upon,  the  jurisdiction  of  the  court  would  hardly  be  aSeeted 
by  such  a  defect  of  formalities. 

It  is  apparent,  then,  that  the  mortgage  trustees,  the  complamanta 
in  that  bill,  were  in  the  circuit  court,  and  that,  on  the  filing  of  that 
paper,  their  case  was  before  that  court.  But  was  the  defendant 
Drought  into  court?  It  is  a  settled  rule  that,  when  jurisdictioii  is 
eollii&rally  impeached,  all  the  facts  which  sive  jurisdiction  must  be 
denied;  and  in  the  absence  of  any  denial  by  these  complainants, 
it  must  be  assumed  by  this  court  that  the  subpoBna,  wnich  was 
prayed  by  the  bill,  was  both  issued  and  served.  It  is  obvions  that 
that  fact  would  have  been  denied,  if  it  could  have  been,  in  the 
case  at  bar,  for  the  peculiar  form  of  the  allegation  that  no  writ  had 
been  served,  when  the  order  appointing  a  receiver  was  made,  im- 
plies that  is  was  served  afterwards.  Moreover,  this  presumption 
of  jurisdiction  of  the  defendant  is  supported  by  one  of  the  aflSrma- 
tive  showings  of  the  bill. 

As  I  have  already  mentioned,  it  appears  by  one  of  the  exhibits 
that  one  Gilbert  appeared  as  ^'  solicitor  of  counsel  for  the  Mem- 
phis, El  Paso  and  Pacific  R.  R.  Co."  on  the  hearing  of  a 
matter  in  that  cause  before  Mr.  Justice  Bradley  at  Washington  on 
the  17th  of  October,  1872,  and  waived  all  objections.  As  nis  au- 
thority so  to  appear  is  not  denied,  it  must  be.  assumed  to  have  ex- 
isted, and  it  must,  therefove,  be  held  by  this  court  that  the  de- 
fendant company  appeared  in  the  case  of  the  mortgage  tmstees 
aeainst  it.  We  have  now  to  consider  the  bearing  of  these  facts  upon 
the  validity  of  Gray's  appointment  as  receiver. 

If  the  original  order  of  appointment,  made  at  Newark,  was  in- 
valid for  want  of  jurisdiction,  was  Gray's  status  made  good  by 
anything  done  afterwards  in  that  cause!  It  is  not  alleged  that  w 
defendant  company  ever  raised  any  objection  to  his  acting  as  re- 
ceiver, although,  as  must  be  assumed,  and  as  indeed  is'  shown,  he 
had  taken  possession  of  all  its  property,  and  ^ntinued  silence  and 
acquiescence  by  a  party  to  the  cause  would,  I  conceive,  go  a  long 
way  to  give  validity  to  the  original  appointment. 

But  tne  company's  position  as  to  that  matter  rests  on  mnch 
clearer  grounds  than  that.  When  it  appeared  by  its  solicitor,  Gil- 
bert, it  did  so  upon  a  petition  filed  m  the  cause  by  Gray  as  re- 
ceiver, and  it  is  shown,  that  when  an  order  came  to  be  made,  all 
the  "  acts  and  doings"  of  Gray,  as  such  receiver,  were  expr^sly 
confirmed.     Rec.  p.  208. 

Such  an  order,  made  while  the  defendant  company  was  in  conrt, 
was  a  complete  confirmation  and  adoption  of  the  original  appoint- 
ment.    An  order  confirming  acts  performed  by  one  as  receiver; 


FATOIiL£  ST  AL.  t).  TEXAS  A  PACIFIC  BY.  CO.  639 

and  desL^nated  as  snch  in  the  order,  could  have  no  Icsbb  effect  than 
to  estabmh  his  status  as  such.  Whatever  might  be  said,  then,  of  the 
prooeedings  at  Newark,  if  they  stood  disconnected  from  the  sub- 
sequent steps,  it  must  be  held  that  Gray  became  the  duly  con- 
stituted receiver  of  all  the  property,  franchises  and  privil^es  of 
the  Memphis  and  £1  Paso  company,  and  that  he  became  such  re- 
ceiver in  a  case  where  the  circuit  court  had  jurisdiction  of  the  par* 
ties  and  had  power  to  make  such  an  appointment. 

The  reasoning  by  which  I  have  been  led  to  this  conclusion  ren- 
ders it  unnecessary  to  consider  the  allegations  impeaching  Mr.  Jus- 
tice Bradley's  jurisdiction  to  make  the  original  order  at^ewark. 
Having  determined  that  the  circuit  court  acquired  complete 
jurisdiction  of  the  case  between  the  mortgage  trustees  and  the 
mortgagor,  we  have  next  to  consider  what  matters  the  circuit 
court  exercised  jurisdiction  over  in  that  case. 

The  bill  filed  by  Lissignol,  Lyon  and  the  mortgage  trustees  did 
not  ask  for  a  foreclosure  of  the  mortgages  or  a  sale  of  the  lands ; 
but  it  is  shown  that  an  order  for  the  sde  of  those  lands  was  actuallv 
made  in  that  suit.     It  may  be  well  to  state  the  manner  in  which 
the  conrt  came  to  assume  control  of  that  matter.     It  is  khown  b^ 
the  bill  that,  after  the  sales  under  the  foreclosure  suits,  Gray's  peti- 
tion, presented  in  the  suit  of  the  mortgage  trustees  on  the  15tn  of 
October,  1 872,  informed  the  court  of  tnose  proceedings,  and  fnade 
the  following  statement  concerning  Fancher's  purcluise:   "Prior 
to  the  commencement  of  said  suits,  the  trustees  under  the  land- 
grant  mortgages  made  an  agreement  with  E.  L.  Fancher,  Esq.,  of 
tne  city  of  New  York,  that  he  would  attend  such  sales  as  might 
be  ordered  in  said  suits,  for  the  protection  of  the  land-grant  bond- 
holders, and  bid  for,  and,  if  possible,  bid  in,  the  property  and  fran- 
chises 60  to  be  sold,  in  trust  for  the  benefit  of  said  bondholders,  so 
that  a  reconveyance  of  the  same,  free  from  all  incumbrances,  might 
be  made  on  their  behalf  on  the  terms  now  proposed ;  that  the  sub- 
scriber (Gray)  became  a  party  to  said  a^eement,  for  the  better 
security  of  the  rights  under  his  charge,    *   *    *   and  that  it  w:as 
further  provided  therein  that  said  title  should  be  held,  and  said 
reconveyance  should  be  made  under  and  in  accordance  with  the 
directions  of  the  court."     This  petition  and  the  order  based  upon 
it  were  filed  in  the  clerk's  ofiice  of  the  Circuit  Court  on  the  22d 
October,  1872.     It  next  appears  that  the  deed,  in  which  Fancher 
recited  that  he  held  the  lands  in  trust  for  the  bondholders,  was  be- 
fore the  court  in  the  same  case,  at  the  subsequent  hearing  on  the 
24th  June,  1873.     It  seems  that  the  circuit  court,  accepting  Fan- 
cher's declaration  that  he  held  only  in  trust  for  persons  who  were 
represented  in  the  cause,  and  having  before  it  the  mortgagor  and 
mortg^ees  of  those  lands,  and  by  representation  the  cestuis  que 
trust  oi  those  mortgages,  proceeded  to  exercise  jurisdiction  over 
the  lands  and  the  matter  of  their  disposal.    It  is  not  for  this  court 
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to  consider  whether  thoBe  prooeedingB  were  regular;  it  is  enough 
that  the  circuit  court  actually  exercised  jurisdiction  over  that  mat- 
ter, as  a  matter  involved  in  the  case  between  the  mortgage  trostees 
and  the  mortgagor. 

What  is  the  present  status  of  the  cause  in  which  that  jurisdic- 
tion was  exercised,  as  disclosed  by  this  bill  f  I  have  pointed  out 
that  it  discloses  no  further  proceedings  after  this  order  of  the  25tlL 
Jtme,  1873.  It  is  plain  that  in  the  absence  of  any  such  showiog^ 
it  must  be  assumed  by  this  court  that  no  further  proceeding  has  in 
fact  been  had  in  that  cause.  Did  the  order  referred  to  determme 
and  end  that  cause,  or  is  it  still  pending } 

On  looking  into  that  order  we  find  uiat  it  authorized  a  transac- 
tion which  is  not  even  alleged  to  have  been  completed.  It  pro- 
vided for  a  future  payment  of  money,  and  for  sucn  extensions  of 
time  for  the  performance  of  covenants  on  the  part  of  this  defend- 
ant, as  the  grantors  in  the  deed  should  agree  upon  in  writing.  It 
is  not  shown  that  those  covenants  have  been  performed,  or  that 
such  extensions  of  time  have  not  been  agreed  on ;  but  it  is  alleged 
that  the  money  payment  has  not  been  made.  In  a  word,  so  far  as 
this  bill  *inf  orms  this  court,  that  transaction  is  still  in  process  of 
execution.  It  would  seem  that  even  the  matters  covered  bv  that 
particular  order  have  not  passed  beyond  the  supervision  and  con- 
trol &f  the  circuit  court.  It  must  be  held,  then,  by  this  court,  that 
the  suit  of  the  mort^^e  trustees,  the  trustees  of  these  complain- 
ants, is  not  concludeo,  but  is  still  pending.  We  have  next  to  con- 
sider the  relations  of  these  complainants,  as  bondholders  and  oestnis 
que  trust,  to  such  a  condition  of  that  case. 

The  relation  of  beneficiaries  to  the  proceedings  of  their  trostees 
was  stated  by  the  Supreme  Court  of  tlie  United  States  in  Kerrison 
V.  Stewart,  93  U.  S.  160.  "  It  cannot  be  doubted,'*  said  the  court, 
*^  that,  under  some  circumstances,  a  trustee  may  represent  his  bene- 
ficiaries in  all  things  relating  to  their  common  interest  in  the  tmst 
property.  lie  mav  be  invested  with  such  powers  and  subjected  to 
such  obligations  that  those  for  whom  he  nolds  will  be  bound  by 
what  is  done  against  him,  as  well  as  what  is  done  by  him.  The 
difficulty  lies  in  ascertaining  whether  he  occupies  such  a  position, 
not  in  determining  its  effect  if  he  does.  If  he  nas  been  made  such 
a  representative,  it  is  well  settled  that  his  beneficiaries  are  not 
necessary  parties  to  a  suit  by  him  against  a  stranger  to  enforce  the 
trust ;  or  to  one  by  a  stranger  against  him  to  defeat  it  in  whole  or 
in  part.  In  such  cases  the  trustee  is  in  court  for  and  on  behalf  of 
the  beneficiaries ;  and  they,  though  Bot  parties,  are  bound  hj  the 
judgment^  unless  it  is  impeached  for  fraud  or  collusion  between 
him  and  the  adverse  party.  The  principle  which  underlies  this 
rule  has  always  been  applied  in  proceeding  relating  to  railway 
mortgages,  where  a  trustee  holds  the  security  for  the  benefit  of 
bondholders." 
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The  mortgages  exhibited  with  this  bill  show  that  these  tmsteeB 
were  invested  with  the  fullest  capacity  of  representation,  and,  in- 
asmach  as  they  are  not  charged  with  any  fraud  or  ooUnsion  with 
the  adverse  party,  they  must  be  held  by  this  court  to  have  actually 
represented  their  beneficiaries,  and  among  them  these  complain- 
ants.    It  follows  that  the  suit  of  the  mortgage  trustees  must  be 
treated  as  a  suit  pending  in  the  drcuit  court,  not  only  so  far  as 
the  trostees  were  concerned,  but  in  reference  to  the  position  and 
rights  of  these  complainants,  their  cestuis  que  trust,  and  that  the 
latter  are  affected  by  all  the  consequences  of  that  fact.    What, 
then,  are  these  consequences!    It  appears  that  the  circuit  court,  in 
a  suit  which  is  thus  pending,  and  still  under  its  control,  has  taken 
jurisdiction  of  the  lands  in  which  these  complainants  claim  an  in- 
terest,' and  has  directed  that  they  shall  be  sold  and  conveyed  to 
this  defendant ;  and  now  they  ask  this  court  to  act,  by  means  of 
its  power  over  the  defendant's  person,  upon  substantially  the  same 
matter,  and,  while  the  decree  of  that  court  is  unreversed,  to  forbid 
the  defendant  to  avail  itself  of  that  decree,  even  within  the  ter- 
ritorial jurisdiction  of  the  court  which  made  it.    The  parties  are 
there  and  their  case  is  there ;  but  it  is  said  that  this  defendant, 
who  is  a  party  quoad  his  purchase,  has  no  rights  by  reason  of  cer- 
tain frauds.     Is  not  that  question,  like  every  other  element  of  the 
case,  in  the  hands  of  that  court  ?    If  it  were  true  that  the  circuit 
court  had  no  case  in  its  hands  touching  this  matter,  we  might  act 
without  falling  into  a  conflict  of  jurisaictions,  but  we  find  that  it 
has  such  a  case,  that  it  is  competent  to  undo  what  it  has  done  if  it 
has  been  imposed  upon  by  fraud,  and  we  cannot  interfere.     Such 
interference  is  forbidden,  not  merely  by  comity,  but  by  a  rule  of 
necessity ;  Peck  v.  Jenness,  7  Howard,  625 ;  and  this  objection 
may  be  sustained  on  demurrer.    Bandall  v.  Howard,  2  Black,  584. 
It  may  be  urged  that  this  court  is  ontp'  asked  to  act  in  personam, 
and  not  to  interfere  with  the  res  of  which  the  circuit  court  has  juris- 
diction, and  that  this  involves  no  conflict.     But  we  do  interfere 
substantially  with  the  res,  if,  by  a  decree  in  personam,  we  make 
it  impossible  to  exercise  over  it  the  rights  of  proprietorship  which 
the  circuit  court  has  given. 

Some  other  groun&  of  objection  to  this  bill  remain  to  be  con- 
sidered, but  I  conceive  that  this  alone  is  sufficient  ground  for  the 
demurrer. 

This  rule  involves  no  denial  of  justice.  If  the  beneficiaries  of 
a  trust  can  show  good  reason  why  they  should  act  for  themselves, 
independently  of  their  trustees,  they  may  be  admitted  into  a  pend- 
ing suit,  where  their  trustees  are  already  parties,  on  the  same  prin- 
eiple  which  would  allow  them  to  commence  a  suit.  In  Kerrison 
V.  Stewart,  supra,  the  Supreme  Court  said :  "  Undoubtedly  cases 
may  arise  in  which  it  would  be  proper  to  have  before  the  court 
the  beneficiaries  themselves,  or  some  one  other  than  the  trustee,  to 
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.represent  tlieir  interests.  They  then  become  proper  partieB,  and 
may  be  brought  in  or  not,  as  the  court,  in  the  exercise  oi  its  judicial 
discretion,  m^Y  determine."  93  U.  S.  160.  These  complainants  have 
appealed  to  this  very  principle  in  filing  the  present  bill,  and  the 
same  principle  would  e<jually  entitle  them  to  be  admitted  as  par- 
ties in  the  suit  pending  m  the  circuit  court  They  would  find  the 
defendant  already  subject  to  the  jurisdiction  of  that  court,  quoad 
the  'question  of  this  very  title.  JBlossom  v.  The  Uilwaukee,  etc, 
R.  R,  1  Walkoe,  656. 

But  even  if  this  suit  did  not  interfere  with  another  jurisdiction, 
this  bill,  I  think,  would  beT  defective.  Complainants  are  not  en- 
titled to  an  injunction  which  is  likely  to  injure  rights  which  can* 
not  be  taken  care  of  in  this  suit,  and  such  relief  in  this  case  maj 
injure  certain  bondholders  not  here  represented,  and  certain  rights 
of  this  defendant  which  cannot  here  be  ascertained. 

It  is  to  be  remembered  that  this  suit  is  brought  only  on  behalf  of 
the  complainants  and  of  such  owners  of  other  bonds  of  the  Mem- 
phis ana  El  Paso  company  '^  who  have  not  accepted  any  dividend 
or  payment  thereon  as  may  desire  or  be  entitled  to  intervene  there- 
in.'^ An  order  of  the  circuit  court,  and  a  deed  of  convejanoe, 
and  an  agreement  with  the  defendant  are  shown,  in  pursuanoe  of 
which  an  unascertained  number  of  the  bondholders  may  have  ex- 
changed their  bonds  for  those  of  the  defendant,  transferring  to  the 
latter  all  of  their  rights  touching  the  lands  in  question,  and  in  pur- 
suance of  which  other  bondholders  may  have  entered  into  eD&a£;e- 
ments  which  they  desire  to  complete,  for  an  exchange  of  bonda  for 
portions  of  these  lands.  It  is  not  alleged  that  the  lands  have  not 
Deen  acquired  by  defendant,  in  performance  of  its  covenants,  or 
that  sncn  arrangements,  either  executed  or  to  be  executed,  have 
not  been  entered  into  by  many  of  the  bondholders.  On  the  con- 
trary, the  statement  in  the  bill  just  referred  to  implies  that  snch 
arrangements  have  been  executed  to  a  considerable  extent.  Now, 
it  seems  obvious  that  an  injunction  which  should  restrain  the  de- 
fendant from  making  any  disposition  of  these  lands  may  interfere 
unjustly  with  rights  which  are  not  represented  here  nor  dificloeed 
to  the  court.  It  would  forbid  an  exchange  of  lands  for  bonds 
where  the  holders  are  willing  to  accept  them,  and  without  giving 
such  holders  an  opportunity  to  be  heard.  •On  the  other  hand,  by 
an  exchange  of  its  own  bonds  for  those  of  the  Memphis  and  El 
Paso  company,  an  arrangement  which  is  provided  for  in  the  deed 
and  agreement,  the  Texas  and  Pacific  company  would  succeed  to 
all  the  rights  of  the  former  holders  as  to  these  lands.  It  is  not 
shown  that  this  has  not  happened,  or  to  what  extent  it  has  hap- 
pened. But  this  court  is  asked,  while  all  of  these  risks  of  doing 
m justice  are  brought  to  its  attention  by  the  bill  itself,  to  grant  an 
injunction,  based  upon  a  declaration  that  the  defendant  has  no  in- 
terest whatever  in  these  lands,  and  restraining  it  from  making  anj 
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dispoBition  of  them  whatever.  It  is  not  asked  to  grant  an  injunc- 
tion until  the  rights  of  all  the  parties,  the  other  bondholders  and 
the  company,  have  been  adjusted,  nor  is  it  suggested  that  any  ad- 
justment is  contemplated.  In  such  a  case  this  court  could,  only 
erant  a  final  and  conclusive  injunction.  It  is  not  asked  that  the 
defendant  shall  be  enjoined  from  disposing  of  the  lands  so  as  to 
diminish  the  amount  of  lands  necessary  for  the  satisfaction  of  com- 
plainants' daim,  and  no  such  order  can  be  made.  This  court  can 
do  nothing  unless  it  completely  ties  the  hands  of  the  defendant  on 

the  ground  that  it  has  no  interest  whatever  in  the  premises.  I  con- 
ceive that  this  bill  does  not  state  a  case  which  would  justlfv  any 

such  course,  and  that  an  injunction  should  be  refusea  if  all  the 

facts  here  stated  were  proven  by  testimony. 


• 


Davis 

V. 

Old  Colony  Ky.  Co. 

{Adoanoe  Oa$e,  MauaehtueUs.    JunSy  1881.) 

A  contract  by  a  railroad  corporation  to  |>ay,  or  guarantee,  the  expenses  of  a 
''world's  peace  jubilee  and  international  musical  festival,"  is  neither  a 
necessary  nor  appropriate  means  of  carrying  on  its  busineee,  and  is  ultra 
Tires,  and  cannot  bind  it  by  reason  of  benefit  to  be  derived  from  possi- 
ble increase  of  passengers  over  its  road. 

Hie  power  to  manufacture  and  sell  goods  of  a  particular  description  does  not 
include  the  power  to  partake  in,  or  to  guarantee,  the  profits  of  an  enter- 
prise that  may  be  expected  to  increase  the  use  or  demand  for  such 
goods. 

M.  F.  Dickinson,  Jr.,  and  Jabez  Fox  for  plaintiflE, 

The  plaintiflfs,  relying  upon  the  "  ^aranty  paper,"  held  the  fes- 
tival and  incurred  expenses  exceeding  the  receipts  by  more  than 
$200,000.  The  proper  legal  construction  of  this  instrument  was 
determined  in  Davis  v.  Smith  American  Organ  Co.,  117  Mass. 
456. 

The  doctrine  of  ultra  vires  cannot  be  invoked  for  the  purpose  of 
regulating  the  means  employed  by  a  corporation  for  carrymg  on 
and  promoting  its  proper  business  if  those  means  are  not  prohib- 
ited by  law.  Morville  v-  American  Tract  Society,  123  Mass.  136 ; 
Old  Colony  Ry.  Co.  v.  Evans,  6  Gtray,  25 ;  Brown  v.  Winnisimmet 
Co.,  11  Allen,  326 ;  Lyndeborongh  Glass  Co.  v,  Mass.  Glass  Co., 
Ill  Mass.  315 ;  Mayor,  etc.  v.  Norfolk  Ry.,  4  Ell.  &  Bl.  397. 

See  also  Hendee  v.  Pinkerton,  14  Allen,  381 ;  Dupee  v,  Boston 
Water  Power  Co.,  114  Mass.  37 ;  Simpson  v,  Westminster  Palace 
Hotel,  8  H.  of  L.  Ca.  712 ;  Taunton  v.  Royal  Ins.  Co.,  2  Hem.  ife 
Al,  135 ;  Att'y   Gen'l  v.  Great  Eastern   Ry.,  11    Ch.  D.  449. 
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Those  cases  where  railroad  corporations  hare  undertaken,  bj  ooti- 
tract  with  connecting  lines,  to  extend  their  own  line  beyond  the 
location  authorized  by  their  charter,  bear  no  resemblance  to  the 

?res.ent  case.     See  East   Anglian  By.  v.  Eastern  Counties  By^ 
lolman  v.  Eastern  Counties  Kj.,  and  other  cases  cited  by  the  de- 
fendant. 

It  is  now  very  well  settled  that  a  corporation  cannot  avail  itself 
of  the  defence  of  ultra  vires  when  the  contract  has  been  in  good 
faith  fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  Kill  benefit  of  the  performance  and  of  the  contract  Allen« 
J.,  in  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  70.  This  nde,  with 
possibly  some  limitations  that  cannot  affect  the  present  case,  seems 
to  be  supported  by  the  great  weight  of  American  authority.  Na- 
tional Bank  v.  Matthews,  98  U.  S.  621,  629;  Ry.  Cat?. Mc- 
Carthy, 96  TJ.  S.  258,  267 ;  County  of  Macon  v.  Shores,  97  U. 
S.  272,  279;  Whitney  Arms  Co.  v.  Barlow,  63  K  Y.  62;  IL  & 
R  R  Co.  t;.  Proctor,  29  Vt.  93 ;  Hays  v.  Gallon  Gas  L.  Co.,  29  Ohio 
St.  330,  340 ;  Bradley  v.  Ballard,  55  HI.  413 ;  Farmers',  etc,  Bank 
V.  Detroit  R,  R.  Co.,  17  Wise.  372 ;  Argenti  v.  City  of  San  Fran- 
cisco, 16  Cal.  255 ;  Perkins  v.  Portland,  etc.,  R.  R.,  47  Me.  573 ; 
O'Hare  v.  Bank,  77  Penn.  St.  96. 

The  precise  question  appears  to  be  left  open  by  the  later  de- 
cisions m  this  State  This  Court  has,  however,  very  plainly  inti- 
mated that  while  a  corporation  may  be  punished  for  exercinng 
powers  not  conferred  by  its  charter,  by  the  seizure  of  its  franchise, 
It  will  not  be  permitted  to  set  up  its  own  misbehavior  in  defence 
to  an  action  upon  a  contract  f  ally  execated  on  the  other  side.  Little 
V.  Obrien,  9  Mass.  423 ;  Cheste/ Glass  Co.  v.  Dewey,  16  Mass.  94; 
McCluer  v.  Manchester  R.  R,  13  Gray,  124;  Mjonument  Nat^l 
Bank  v.  Globe  Works,  101  Mass.  57 ;  Nat'l  Pemberton  Bank  v. 
Porter,  125  Mass.  333 ;  Attleborough  Nat'l  Bank  v.  Rogers,  195 
Mass.  339. 

Charles  Allen  and  R  D.  Smith  for  defendants,  Smith  Amer. 
Organ  Co. 

The  subscription  purporting  to  be  that  of  the  Old  Colony  and 
I^ewport  R  R.  is  clearly  not  binding  upon  that  corporation. 
If  the  Old  Colony  and  Newport  R.  R.  Co.  is  not  bound  by  the 
subscription,  the  amount  thereof  added  to  any  other  one  of  the 
said  suDscriptions  (if  proved  invalid),  and  the  sum  deducted  from 
$208,500,  would  reduce  the  whole  amount  subscribed  below  $200,- 
000.  Atlantic  Cotton  Mill  v.  Abbott,  9  Cush.  423.  The  proof  of 
the  character  and  validity  of  the  different  subscriptions  may  reet 
upon  different  questions  of  evidence,  and  perhaps  of  law. 

The  court  is  to  construe  the  whole  contract,  ut  res  magis  valeat 
qaam  pereat,  and  not  merely  its  plain  and  simple  parts.  Bich- 
mond  V.  Whittlesey,  2  Allen,  230.  To  do  this  it  is  competent  to 
inquire  into  all  surrounding  circumstanoes, — ^the  situation  of  the 
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parties,  their  relations  to  each  other  and  to  the  subject  matter, 
even  tiheir  negotiations  preceding  the  contract, — ^and  to  continue 
this  iiiTesti^tion  until  that  which  at  first  was  unintelligible,  from 
its  elliptical  character,  becomes  plain.     Steadman  v.  Taylor,  17  B. 
R.  283.     The  court  has  the  right  to  inquire  of  the  parties  to  the 
contract,  the  significance  of  the  words  they  have  used.     The  true 
object  of  construction  is  to  arrive  at  the  intentions  of  the  parties. 
It  is  true  there  is  a  rule  that  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  or  add  to  the  terms  of  an  intelligible  written  in- 
strument; but  there  is  no  rule  which  forbids  the  introduction  of 
parol  evidence  to  explain  and  elucidate  words  in  a  written  con- 
tract which  the  court  cannot  understand,  but  which  the  parties 
evidently  used  v^ith  some  meaning ;  provided,  however,  that  the 
evidence  admitted  shall  not  alter  the  meaning  of  that  which  is 
written,  nor  insert  into  the  contract  an  additional  term  or  stipula- 
tion.    Sargent  v,  Adams,  3  Gray,  72 ;  Mead  v.  Parker,  115  Mass. 
413 ;  Sweet  v.  Lee,  3  M.  &  G.  240 ;  Thorington  v.  Smith,  8  Wal.  1. 
The  rule,  allowing  no  explanation  of  a  patent  ambiguity,  needs 
constant  qualification.     Fish  v.  Hubbard,  21  Wend.  651,  and  cases 
cited ;  Anon.,  2  Atk.  32. 

When  a  written  contract  contains  terms  of  ambiguous  and 
doubtful  meaning, — ^terms  which  the  court  cannot  fully  under- 
stand (i.  e.,  patent  ambiguities),  it  not  only  permits  but  enjoins 
the  introduction  of  parol  evidence  to  explain  tne  meaning  of  such 
doubtful  terms  and  phrases^  Herring  v.  B.  Iron  Co.,  1  Gray,  138 ; 
Bumham  v.  Allen,  lb.  496;  Stoops  v.  Smith,  100  Mass.  63;  Peisch 
V.  Dickson,  1  Mas.  12 ;  Bradley  v.  W.,  etc.,  St.  Packet  Co.,  .13  Pet 
89 ;  Wigram  Wills,  181 ;  on  Ld.  Bacon's  rule,  stated  in  Miller  v. 
Stevens,  100  Mass.  518 ;  F.  &  M.  Bk.  v.  Day,  13  Vt.  36;  Wyman 
tJ.  Winalow,  2  Fairf .  398 ;  Sanderson  v.  Piper,  5  Bing.  K  C.  425 ; 
Phinps  V.  Tanner,  5  C.  &  P.  488. 

Tjie  evidence  of  the  meaning  of  Eoeth's  and  Wilcox's  subscrip- 
tions adopted  by  the  plaintiffs,  is  competent  and  admissible ;  and 
if  it  is  shown  that  both  subscriptions  are  conditional,  or  if  either  is 
properly  shown  to  be  conditional,  and  the  Old  Colony  and  Newport 
K  K.  <3o.'s  subscription  is  also  found  invalid,  the  finding  of  the 
judge  below  must  be  sustained.  Troy  &  G.  R  R.  Oo.  v,  Sewton, 
8  Gray,  596 ;  Cabot  &  W.  S.  Bridge  v.  Chapin,  6  Gush.  50 ;  Bos- 
Um,  B.  4fe  G.  R  R  v.  Wellington,  113  Mass.  86. 

These  cases  hold  that  the  other  subscriptions  must  be  ^uncon- 
ditionally subscribed,  payable  in  cash." 

Where  subscriptions  are  made  under  an  agreement  that  they 
shall  not  be  binding  unless  a  specified  sum  is  subscribed,  it  is  es- 
sential that  there  should  be  no  condition  as  to  the  liability  of  any 
of  the  other  subscribers  not  applicable  to  all.  New  York  Exch. 
Co.  V.  De  Wolf,  31  K  Y.  273 ;  S.  C,  5  Bosw.  612 ;  State  of 
HidL  i>.  Phoenix  Bk.,  33  N.  Y.  25 ;  Addison  Contr.  (6  ed.)  §  454 ; 

8  A.  &  £.  R.  Ca8.~85 
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Stewart  v.  Hamilton  CoL,  2  Den.  419;  Berry  t^.  TateB,  34  BarK 
199. 

The  inability  of  the  largest  snbficriber  to  the  ^oarant  j  to  respond 
to  the  extent  of  any  snch  Bubecription,  or  a  snbscription  for  half 
the  amount  Bubecribed  by  him,  this  bein^  well  known  to  the  com- 
mittee,  is  a  fraud  upon  the  other  Bubscribers.  Penobscot  K.  R.  t?. 
Dummer,  40  Me.  175 ;  Same  v.  White,  41  lb.  521 ;  Westminster 
Col.  V.  Qafnble,  42  Mo.  411 ;  Middlebury  CoL  v.  Loomis,  1  Vt 
189;  Same  v.  Williamson,  lb.  212. 

So  far  without  extrinsic  evidence  affecting  the  document. 

A  release  of  any  of  the  amount  subscribed  by  one  releases  all  of 
the  subscribers  who  have  not  assented  thereto.  Ruiz  v.  Esler  & 
Ropiequet  Manuf.  Co.,  8  Bradwell  (lU.  App.)  83;  Stewart  v.  Ham- 
ilton College,  4  Denio,  419 ;  New  York  Exdiange  Co.  v.  De  Wolf, 
31  N.  Y.  273 ;  Cecil  v.  Plaistow,  Anst,  202 ;  Weed  &  Weeed  y. 
Bentley,  6  Hill,  56 ;  Stewart  v.  Trustees  of  Hamilton  Collie,  in 
error,  §  Denio,  403. 

If  the  promise  is  joint  the  action  must  be  joint,  and  in  the  name 
of  the  whole,  thouffn  all  the  interest  is  reallv  in  one  of  the  prom- 
isees. Noxon  V.  Snith,  127  Mass.  487 ;  Emery  v,  Hitchcock,  12 
Wend.  166 ;  In  re  Barber,  14  M.  &  W.  721 ;  Foley  v.  Adden- 
brooke,  4  Q.  B.  197 ;  Calvert  v.  Bradley,  16  How.  580. 

Where  a  power  is  to  be  executed  or  a  ministerial  act  done  by 
three  or  more  individuals,  and  no  authority  is  given  to  the  major- 
ity, all  must  execute  to  give  validity  to  the  act.  Spragae  v. 
Bailey,  19  Pick.  442 ;  Williams  v.  Lunenburg,  21  Pick.  82  (S.  P.) ; 
Wardwell  v.  McDowell,  31  111.  364. 

The  minority  of  the  stockholders  have  a  right  to  be  protected 
from  liability  to  loss  through  their  interest  in  the  corporation.  Afih- 
bury  Rw.  Carria^,  etc,  Co.  v.  Riche,  K  R.  7 ;  Eng.  &  I.  Ap.  653. 

The  subscription  was  ultra  vires,  and  the  corporation  was  not 
bound  thereby.  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Re  Euro- 
Dean  Soc.  etc.,  8  Ch.  D.  680 ;  Mulholland  v.  Pen.  Co.,  C.  P.  D. 
Nov.  20,  1880,  not  yet  reported ;  Franklin  Co.  v.  Lewiston  Iiist.» 
68  Me.  43. 

We  submit  that  the  evidence  and  the  facts  come  within  the 
principle  of  Stoops  v.  Smith,  100  Mass.  63.  See  Swett  v.  Shumwar, 
102  Mass.  365 ;  Palmer  v.  Clark,  106  lb.  387;  Chester  Emery  Co. 
V.  Lucas,  112  lb.  434. 

A  committee — who  are  no  doubt  trustees  for  the  subscribers. 
Addison  on  Contracts,  7  ed.,  100 ;  Williams  v.  Page,-  24  Beav. 
654 — whidi  changes  the  charsicter  of  the  enterprise  to  the  advan- 
ta^  of  some  of  its  members,  should  not  be  allowed  to  hold  the 
suDscribers  who  entered  into  another  contract.  Brewers'  F.  I.  Co. 
V.  Burger,  17  N.  Y.;  10  Hun,  56.  Not  to  make  good  the  repre- 
sentations, works  a  fraud  upon  the  defendant.  Claric  v.  Partridge^ 
2  Barr.  18 ;  Powelton  C.  Co.  v.  McShain,  75  Pa.  St.  245. 
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If  Gilmore  is  a  member  of  the  committee,  or  adopted  into  it,  or 
their  grand  advisory  director,  his  knowledge  and  the  representa- 
tionB  are  binding  npon  Uie  committee.  Campbell  v.  McOlenar- 
cfaan,  6  S.  &  K.  171. 

J.  H.  Benton  for  defendant,  Old  Colony  K.  R  Co. 

The  defendant  is  a  corporation  established  for  certain  specified 
parposes,  and  has,  by  its  charter  and  the  laws  of  the  Common- 
wealth, no  other  powers  than  are  necessary  and  proper  to  be  exer- 
cised  for  the  accomplishment  of  sach  purposes.  Chapter  267  of 
the  Laws  of  1836;  Chapter  100  of  the  Laws  of  1844;  Chapter 
150  of  the  Laws  of  1844 ;  Chapter  133  of  the  Laws  of  1854 ; 
Chapter  149  of  the  Laws  of  1862 ;  Chapter  101  of  the  Laws  of 
1864 ;  Chapter  143  of  the  Laws  of  1872. 

The  varioas  acts  constituting  the  charter  of  the  defendant  cor- 
poration '^  are  public  statutes  which  all  persons  dealing  with  that 
corporation  are  bound  to  take  notice  of."  Richardson  et  al.  v. 
Sibley,  11  Allen,  65-72;  Monument  National  Bank  v.  Globe 
Works,  101  Iffcss.  57-58;  Commonwealth  v.  Smith,  10  Allen, 
447-459 ;  Pearce  v.  Madison  and  Indianapolis  R.  R.,  21  Howard, 
441-443;  Zabriskie  v.  Cleveland  R.  R.,  23  Howard,  381-398; 
Whittenton  Mills  v.  Upton,  10  Gray,  582-598. 

The  power  of  corporations  is  derived  only  from  the  act,  grant, 
charter  or  patent  by  which  they  are  created,  and  corporations  are 
to  exercise  no  authority  except  what  is  ^ven  by  the  legislature  by 
express  terms  or  by  necessary  implication.  No  vote  or  act  of  a 
corporation  can  enlarge  its  chartered  authority.  Salem  Mill  Dam 
Corp.  V.  Ropes,  6  Pick.  23-32. 

Tlie  plaintifb,  therefore,  being  bound  to  know  that  the  defend- 
ant corporation  could  only  exercise  such  powers  as  were  expressly 
given  or  necessarily  implied  by  the  language  of  the  legislative  acts 
creating  it,  must  be  held  to  have  known  that  any  act  not  neces- 
sarilj  and  properly  incidental  to  the  purpose  of  constructing,  main- 
taimng,  and  operating  a  railroad  and  transporting  passengers  and 
freight  thereon  as  a  common  carrier  was  by  necessary  implication 
prohibited  to  the  corporation,  and  therefore  ultra  vires  and  void. 
Huntington  v.  Savings  Bank,  96  U.  S.  388-393 ;  Head  v.  Provi- 
dence Ins.  Co.,  2  Cranch,  167 ;  Perrine  v.  C.  &  D.  Canal  Co.,  9 
Howard,  184  ;  Caldwell  v.  Alton,  33  111.  416  ;  Dartmouth  College 
V.  Woodward,  4  Wheaton,  636  ;  R.  R.  Co.  v.  Harris,  12  Wall.  65- 
81 ;  Beatty  v.  Knowler,  4  Peters,  152 ;  Hood  v.  N.  Y.  &  N.  H.  R. 
R.  Co.,  22  Conn.  502. 

Even  if  this  contract  were  one  for  the  doing  of  that  which  the 
corporation  could  itself  do,  it  would  be  ultra  vires  and  void,  be- 
cause it  is  an  attempt  to  guarantee  the  success  of  an  enterprise 
conducted  by  others.  The  government  and  direction  of  the  affairs 
of  all  railroad  corporations  is  by  law  vested  in  their  boards  of  direo- 
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tors.    Bey.  Statutes,  Ch.  39,  Sec.  49 ;  Gen.  Statutes,  Ch.  63,  See. 
2 ;  Whittenton  Mills  v.  Upton,  10  Gray,  582. 

For  a  full  discussion  of  the  law  see  Brioe's  Ultra  Vires  (3d 
ed.),  pp.  177-199 ;  Hodge's  Law  of  Railways,  pp.  49-57 ;  Potter 
on  Corporations,  vol.  2,  p.  574  et  seq.;  Union  Bridge  Co.  v. 
Troy  &  Lansingburg  B.  B.,  7  Lansing,  240 ;  Coleman  v.  Eastern 
Counties  By.,  10  Beaven,  1 ;  Shrewsbury  &  Birmingham  Ry.  v. 
Northwestern  By.,  6  H.  L.  Cas.  137,  and  in  Pearce  v.  Madison, 
etc.^  B.  B.,  21  How.  441 ;  Bagshaw  v.  Eastern  Union  By.,  7  Hardi 
114 ;  Munt  v.  Shrewsbury  &  Chester  By.  Co.,  20  L.  J.  Ch.  169  ;  3 
Enff.  L.  &  Eq.  149 ;  Attorney  General  v.  Corporation  of  Norwich, 
16  Sim.  225 ;  Caledonian  and  Dumbartonshire  By.  Co.  v,  Helens- 
burgh Harbor  Trs.,  2  M.  Q.  391 ;  Gregory  v.  Petchett,  33  Beavan, 
595-606  ;  Bissell  v.  Michigan  Southern,  etc,  B.  B.,  22  N,  Y.  358. 
Also,  Miner's  Ditch  Co.  v.  Zellerbuck,  37  Cal.  543 ;  Converse  v. 
Norwich,  etc.,  B.  B.  Co.,  38  Conn.  166  ;  Mechanics'  and  Building 
Association  v,  Meriden  Agency  Co.,  24  Conn.  159  ;  Downing  v. 
Mount  Washin^on  Boad  Co.,  40  N.  H.  230 ;  Pearce  v.  Madison, 
etc.,  B.  B.,  21  Howard,  441 ;  Eastern  Counties  By.  v.  Hawkes,  5 
H.  L.  Cas.  331 ;  East  Anglian,  etc..  By.  v.  Eastern  Counties  By., 
11  C.  B.  775 ;  Taylor  v.  Chichester,  etc..  By.  Co.,  L.  R  2  Ex.  366; 
Zabriskie  v.  C.  C.  &  C.  R.  B.,  23  How.  391-398. 

In  this  State  the  courts  have  not,  in  all  cases,  gone  so  far  as  the 
English  courts  have  done  in  holding  acts  of  corporations  ultra 
vires ;  but  an  examination  of  the  following  decided  cases  will  show 
that  they  have  always  held  to  the  rule  stated  by  the  court  in 
Spaulding  v.  Lowell,  23  Pick.  71,  and  have  never  enforced  an 
executory  contract  made  by  the  directors  of  a  corporation  to  render 
assistance  to  an  independent  enterprise  like  the  one  attempted  to 
be  aided  here.  Bangs  v.  Snow,  1  Mass.  180 ;  Stetson  v.  Kempton, 
13  Mass.  271 ;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94 ;  Propri- 
etors of  the  Canal  Bridge  v.  Gordon,  1  Pick.  297 ;  First  Parish  in 
Sutton  V.  Cole,  3  Pick.  232  ;  Salem  Mill  Dam  v.  Bopes,  6  Pick. 
23 ;  Willard  v.  Newburyport,  12  Pick.  227 ;  Spaulding  v.  City  of 
Lowell,  23  Pick.  71 ;  Old  Colony  B.  B.  v.  Evans,  6  Gray,  26  ; 
City  Hotel  v.  Dickinson,  6  Gray,  586 ;  Treadwell  v.  Salisbury,  etc, 
7  Gray,  393 ;  Whittenton  Mills  v.  Upton,  10  Gray,  582 ;  Com- 
monwealth V.  Smith,  10  Allen,  448;  Bichardson  v.  Sibley,  11 
Allen,  65 ;  Brown  v.  Winnisimmet  Co.,  11  Allen,  326 ;  Monument 
National  Bank  v.  Globe  Works,  101  Mass.  57;  Proprietors  of 
Locks,  etc  V.  Nashua  and  Lowell  B.  B.  Co.,  104  Mass.  1 ;  Attor- 
ney-General V.  Tudor  Ice  Co.,  104  Mass.  239 ;  Lyndeborough  Glass 
Co.  V.  Mass.  Glass  Co.,  Ill  Mass.  815 ;  Morvillet;.  American  Tract 
'  Society,  123  Mass.  129. 

All  the  reasons  which  exist  in  favor  of  holding  mere  private 
trading  corporations,  the  members  of  which  are  usually  the  only 
persons  who  can  suffer  by  an  ultra  vires  contract,  to  the  limits  of 
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their  chartered  powers,  apply  with  c^ual  force  to  the  case  of  con- 
tracts made  by  the  directors  of  a  railroad  corporation ;  and  there 
is  also  the  additional  reason  in  such  cases  that  snch  corporations, 
bein^  quasi  public  and  charged  with  public  duties,  any  contract  by 
whi<m  their  corporate  assets  are  put  at  the  hazard  or  pledged  for 
the  expenses  of  an  independent  enterprise,  tends  directly  to  de- 
prive tne  corporations  of  tne  power  to  perform  those  public  duties, 
the  discharge  of  which  by  them  is  the  leading  object  of  their  crea- 
tion. Commonwealth  v.  Smith,  10  Allen,  455  ;  Treadwell  et  als. 
V.  Salisbury  Mfg.  Co.,  7  Gray,  404 ;  Pinkerton  v.  B.  &  A.  R.  E., 
100  Mass.  527-541 ;  Whittenton  Mills  v.  Upton,  10  Gray,  558-598. 

The  alleged  contract  attempted  to  be  created  by  the  instrument 
sued  on  is  in  effect  a  conti*act  of  partnership,  and  therefore  ultra 
vires  and  void  as  to  the  defendant  corporation  under  the  decision 
in  Whittenton  Mills  v.  Upton,  10  Gray,  558. 

This  case  is  not  within  tne  rule  of  the  cases  which  hold  that  where 
a  corporation  has  borrowed  money  or  purchased  property  for  pur- 
poses not  authorized  by  its  charter,  ana  has  used  the  money  or  sold 
the  property,  it  cannot  defend  against  a  suit  for  the  money  or  the 
price  01  the  property  on  the  ground  that  it  was  ultra  vires  to  bor- 
row the  money  or  buy  the  property,  as  in  Parish  v.  Wheeler,  22 
N.  Y.  506 ;  Bradley  v.  Ballard,  55  fll.  413. 

The  payment  of  a  portion  of  this  subscription  does  not  estop  the 
corporation  to  set  up  the  invalidity  of  tne  alleged  contract,  for 
legal  capacity  cannot  be  enlarged  by  estoppel.  Loan  Association 
V.  Topeka,  20  Wall.  665-667 ;  Mernam  v.  B.  C.  &  F.  E.  R,  117 
Mass.  244. 

Gbay,  C.  J.,  delivered  the  opinion  of  the  Court : 

These  actions  are  brought  upon  an  agreement,  signed  by  the 
Old  Colony  R.  R  Co.  in  the  sum  of  $6000,  and  by  the  Smith 
American  Organ  Company  in  the  sum  of  $5000,  and  by  other  cor- 
porations, partnerships  and  individuals  in  various  sums,  amounting 
m  all  to  more  than  $200,000. 

The  agreement  is  in  these  words :  "  Boston,  January  23,  1872. 
We,  the  undersigned  subscribers,  hereby  agree,  each  with  the  other, 
that  we  will  contribute  towards  any  deficiency  (should  there  be 
one)  that  may  arise  towards  defraying  the  expenses  of  the  World's 
Peace  Jubilee  and  International  Musical  Festival,  to  be  held  in 
Boston,  commencing  on  the  17th  of  June  and  dosing  on  the  4th 
of  July  next,  in  such  proportions  as  the  amounts  affixed  to  our 
several  names  bear  to  tne  whole  amount  subscribed ;  provided  that 
no  subscription  shall  be  binding  until  the  whole  amount  subscribed 
diall  reach  the  sum  of  two  hundred  thousand  dollars,  and  that  no 
expenditure  be  incurred  except  under  the  authority  of  the  execu- 
tive committee,  which  committee  shall  represent  the  subscribers, 
and  consist  of  ten  or  more  persons,  who  may  be  chosen  by  the  first 
six  subscribers  hereto." 
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At  the  trial  of  the  first  action,  the  plaintiffs  offered  to  prorethat 
the  signature  of  each  corporation  was  made  by  aathoritjr  of  its  di- 
rectors, with  the  reasonable  belief  that  the  holding  of  the  festival 
roposed  would  be  of  great  pecuniary  benefit  to  the  corporation 
y  increasing  its  proper  business,  and  that  the  signature  would 
promote  such  holdmg ;  that  the  festival  was  held  as  mentioned  in 
the  agreement  of  guaranty ;  and  that  the  reasonable  expenditures 
therefor,  made  under  authority  of  the  plaintiffs,  who  relied  upon 
that  agreement  in  making  them,  exceeded  the  receipts  by  more 
than  $200,000. 

The  only  point  argued  and  decided  whien  one  of  these  cases  was 
before  us  upon  demurrer  to  the  declaration  was,  that  the  promise 
of  the  subscribers  was  to  the  executive  committee  therem  men- 
tioned, and  tliat  these  plaintiffs  as  such  committee  were  the  proper 
Sarties  to  sue  thereon.  Davis  v.  Smith  American  Organ  Co.,  117 
[ass.  456. 

The  principal  question  now  presented  bv  the  answer,  and  which 
lies  at  the  threshold  of  each  case,  is  whether  it  was  within  the 
power  of  the  defendant  corporation  to  bitid  itself  by  such  an  agree- 
ment. Upon  full  consideration  of  the  elaborate  arguments  of 
counsel  upon  that  question  the  court  is  of  opinion  that  the  agree- 
ment is  ultra  vires,  and  th^ief  ore  no  action  can  be  maintained  upon 
it  gainst  either  defendant. 

l^e  reported  cases  on  the  subject  are  so  numerous,  that  we  shall 
refer  to  comparatively  few  of  them,  except  the  principal  cases  in 
England  and  the  decisions  of  the  Supreme  Court  of  the  United 
States  and  of  this  court. 

A  corporation  has  power  to  do  such  business  only  as  it  is  author 
ized  by  its  act  of  incorporation  to  do,  and  no  other.  It  is  not  held 
out  by  the  government,  nor  by  the  stockholders,  as  authorized  to 
make  contracts  which  are  beyond  the  purposes  and  scope  of  its 
charter.  It  is  not  vested  with  all  the  capacities  of  a  natnnu  person, 
or  of  an  ordinary  partnership,  but  with  such  only  as  its  charter 
confers.  If  it  exceeds  its  chartered  powers,  not  only  may  the 
government  take  awa^  its  charter,  but  those  who  have  subscribed 
to  its  stock  may  avoid  any  contract  made  by  the  corporation  in 
clear  excess  of  its  powers.  If  it  makes  a  contract  manifestly  be- 
yond the  power  conferred  by  its  charter,  and  therefore  unlawrul,  a 
court  of  ciiancery,  on  the  application  of  a  stockholder,  will  restrain 
the  corporation  irom  carrymg'  out  the  contract ;  and  a  court  of 
common  law  will  sustain  no  action  on  the  contract  against  Uie  cor- 
poration. 

Every  person  who  enters  into  a  contract  with  a  corporation  is 
bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacitj) 
especially  where,  as  in  this  Commonwealth,  all  acts  of  incorpora- 
tion are  deemed  public  acts,  and  every  corporation  organized  under 
general  laws  is  required  to  file  in  the  office  of  the  secretary  of  the 
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Oommonwealth  a  certificate  showing  the  purpose  for  which  the 
<;orporation  is  QooBtitated.  Gen.  Stats,  c.  3,  sec.  5 ;  Stat.  1870,  c. 
224,  Bees.  7,  11 ;  Whittenton  Mills  v.  Upton,  10  Gray,  582,  698 ; 
^Ri^iardson  v.  Sibley,  11  Allen,  65,  72 ;  Pearce  v.  Madison,  etc., 
Ry^y  21  How.  441,  443 ;  East  Anglian  Eys.  v.  Eastern  Counties 
IBLy.,  11  C.  B.  775,  811 ;  Ashbury  Kailway  Carriage  &  Iron  Co.  v. 
Riche,  L.  R.  7  H.  L.  653. 

There  is  a  clear  distinction,  as  was  pointed  out  by  Mr.  Justice 
Oampbell  in  Zabriskie  v.  Cleveland,  etc.,  Ry.,  23  How.  381,  398, 
by  Mr.  Justice  Hoar  in  Monument  Bank  v.  Globe  Works,  101 
Mafis.  67,  58,  and  by  Lord  Chancellor  Cairns  and  Lord  Hatherley, 
in  Ashbury  Railway  Carriage  &  Iron  Co.  v,  Riche,  L.  R.  7  H.  L. 
£68,  684,  between  the  exercise  by  a  corporation  of  a  power  not 
<x>iif erred  upon  it,  varying  from  the  objects  of  its  creation  as  de- 
clared in  the  law  of  its  organization,  of  which  all  persons  dealing 
with  it  are  bound  to  take  notice ;  and  the  abuse  of  a  general  power, 
or  the  failure  to  comply  with  prescribed  formalities  or  regulations, 
in  a  particular  instance,  when  such  abuse  or  failure  is  not  known 
to  the  other  contracting  parties. 

In  the  leading  case  of  Colman  v.  Eastern  Counties  Ry.,  10  Beav. 
1,  the  directors  of  a  railway  company  were  restrained  by  injunction 
irom  carrying  out  an  agreement  by  which,  for  the  purpose  of  in- 
creasing its  profits,  they  proposed  to  guaranty  certain  profits  to, 
and  to  secure  the  capital  of,  a  steam  packet  companv,  ta  ply  be- 
tween a  port  near  one  end  of  the  railway  in  England  and  certain 
foreign  ports ;  and  Lord  Langdale,  M.  R.,  said  :   ^'  To  look  upon  a 
railway  company  in  the  light  of  a  common  partnerehip,  and  subject 
lo  no  greater  vigilance  than  common  partnerships  are,  woula,  I 
think,%e  greatly  to  mistake  the  funcfions  which  they  perform, 
•and  the  powers  which  they  exercise  of  interference,  not  only  with 
the  public  but  with  the  private  rights  of  all  individuals  in  this 
realm.    We  are  to  look  upon  those  powers  as  given  to  them  in 
consideration  of  a  benefit  which,  notwithstanding  all  other  sacri- 
fices, it  is  to  be  presumed  and  hoped,  on  the  whole,  will   be  ob- 
tained by  the  public.    But  it  being  the  interest  !of  the  public  to 
protect  the  pnvate  rights  of  all  itmividuals,  and  <  to  defend  them 
irom  all  liabilities  beyond  those  necessarily   occasioned   by  the 
powers  given  by  the  several  acts,  those  powers  must  always  be  care- 
luUy  looked  to ;  and  I  am  clearly  of  opinion^  ;that  the  powers 
which  are  given  by  an  act  of  Parliament,  like  that  now  in  (question, 
extend  no  farther  than  is  necessarily  and  properly  required  for 
<:arryin^  into  eSect  the  undertaking  and  works  which  tne  act  has 
expros^  sanctioned."     "  Ample  powers  are  given  for  the  purpose 
of  constructing  and  maintaining  the  railway,  and  for  doing  all 
those  things  required  for  its  proper  use  when  made ;  but  I  appre- 
hend that  it  has  nowhere  been  stated  that  a  railway  company,  as 
such,  has  power  to  enter  into  all  sorts  of  other  transactions.     In- 
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deed,  it  luui  been  veiy  properly  admitted,  that  railway  oompaniea 
Iiave  no  right  to  enter  into  new  trades  or  bnsinesseanot  pointed  ont 
by  their  acts ;  bat  it  has  been  contended  that  they  haye  a  right  to 
pledge,  without  limit,  the  funds  of  the  company  for  the  encourage- 
ment of  other  transactions,  however  yarious  and  extensiye,  pro- 
yided  the  object  of  that  liability  is  to  increase  the  traffic  upon  the 
railway  and  thereby  increase  the  profit  to  the  sliareholders.    There 
is,  howeyer,  no  autnority  for  anything  of  that  kind.    It  has  been 
stated  that  these  thines,  to  a  small  extent,  have  frequently  been 
done  since  the  establiumient  of  railways ;  but  unless  the  acts  sa 
done  can  be  proved  to  be  in  conformity  with  the  powers  given  by 
the  special  acts  of  Parliament,  under  which  those  acts  are  done^ 
they  furnish  no  authority  whatever."     10  Beav.  14, 15.  And  after 
full  consideration  of  the  case  he  summed  up  his  opinion  thus : 
^^  To  pledge  the  funds  of  this  company  for  the  purpose  of  support- 
ing another  company  engaged  in  a  nazardous  speculation,  is  a  uiing 
wmch,  according  to  the  terms  of  this  act  of  Parliament,  they  have 
not  a  right  to  do."     ^^  They  have  the  power  to  do  all  such  thinga 
as  are  necessary  and  proper  for  the  purpose  of  carrying  ont  the  in- 
tention of  the  act  of  I^aniament,  and  they  have  no  power  of  doing 
anything  beyond  it."     10  Beav.  17,  18.    See,  idso,  Salomons  v. 
Lung,  12  Beav.  339,  352,  353. 

In  Bagshaw  t;.  £astem  Union  Ry.,  7  Hare,  114 ;  2  Macn.  & 
Gord.  389,  and  2  Hall  &  Twells,  201,  where  a  railway  company, 
authorized  by  act  of  Parliament  to  purchase  a  branch  Une,  and  to 
raise  a  sum  of  money  for  the  purpose  of  constructing  that  line,  ap- 
plied nart  of  the  sum  so  raised  to  the  construction  of  its  main  line, 
Viee>Chancellor  Wigram,  and  Lord  Chancellor  Cottenliam  on  ap- 
peal, sustained  the  bill  of  a  shareholder,  not  only  to  restrain  such 
application  of  the  rest  of  the  sum,  but  also  for  an  account  of  the 
part  already  illegally  expended. 

The  same  principles  have  been  frequently  applied  in  actions  at 
law.  In  East  Anglian  Eys.  v.  Eastern  Counties  By.,  11 C.  B.  775, 
it  was  held  that  no  action  could  be  maintained  by  one  railway 
company  against  another  upon  an  agreement  made  by  the  latter  to 
take  a  lease  of  the  railway  of  the  &ret  company,  and .  to  pay  thc^ 
expenses  incurred  by  that  company  in  the  soliciting  and  promoting 
of  bills  in  Parliament  for  the  extension  and  improvement  of  that 
railway,  even  if  the  object  and  e£Eect  of  the  agreement  were  to  in- 
crease the  profits  of  tne  defendants'  railway;  and  Chief  Justice 
Jervis,  in  deliyering  the  judgment  of  himself  and  Justices  Kaule, 
Williams  and  Talf  ourd,  said :  ^  This  act  is  a  public  act,  aooeesible 
to  all,  and  supposed  to  be  known  to  all;  ana  the  plaintifb  miiBt 
therefore  be  presumed  to  have  dealt  with  die  defendants  with 
a  full  knowledge  of  their  reopectiye  rights,  whatever  thoee 
rights  may  be.  It  is  dear  that  tne  defendants  have  a  limited  au- 
thority only,  and  are  a  corporation  only  for  the  purpose  of  making^ 


DAVIS  V.  OLD  COLONY  BY.  CO.  558 

and  maitttainit^  the  railway  sanctioned  bj  the  act ;  and  that  their 
funds  can  only  l)e  applied  for  the  purpoees  directed  and  provided 
for  by  the  statate. '  Indeed,  It  is  not  contended  that  a  company  so 
coDBtitnted  can  engage  in  new  trades  not  contemplated  by  their 
act ;  but  it  is  said  that  they  may  embark  in  other  nndertakings, 
liomrever  yarions,  provided  the  object  of  the  directors  be  to  increase 
the  profits  of  their  own  railway.     This,  in  truth,  is  the  same  prop- 
osition, in  another  form  ;  for,  if  a  company  cannot  carry  on  a  new 
trade,  merely  becanse  it  was  not  contemplated  by  the  act,  they  can- 
not embark  in  other  undertakings  not  sanctioned  by  their  act,  merely 
because  they  hope  the  speculation  may  ultimately  increase  the  proht 
of  the  shareholders.      They  cannot  engage  in  a  new  trade,  becanse 
they  are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  Eastern  Counties  Ry.     What  additional  power  do 
they  acquire  from  the  fact  that  the  undertaking  may  in  some  way 
benefit  their  line?    •Whateyer  be  their  object,  or  tne  prospect  of 
snooees,  they  are  still  but  a  corporation  for  the  purpose  of  only 
making  and  maintaining  the  Eastern  Counties  Ky.;  and  if  they 
cannot  embark  in  new  trades,  because  they  haye  only  a  lim- 
ited authority,  for  the  same  reason  they  can  do  nothing  not  author- 
ized by  their  act,  and  not  within  the  scope  of  their  authority. 
Eyery  proprietor,  when  he  takes  shares,  has  a  right  to  expect  that 
the  conditions  upon  which  the  act  was  obtained  will  be  performed ; 
and  it  is  no  sumcient  answer  to  a  shareholder,  expecting  his  diyi- 
dend,  that  the  money  has  been  expended  upon  an  undertaking  which 
at  some  remote  period  may  be  nighly  beneficial  to  the  line.     The 
public  also  has  an  interest  in  the  proper  administration  of  the 
powers  conferred  by  the  act.     The  comfort  and  safety  of  the  line 
may  be  seriously  impaired  if  the  money  supposed  to  be  necessary, 
and  destined  by  Parliament  for  the  maintenance  of  the  railway,  be 
expended  in  other  undertakings  not  contemplated  when  the  act 
was  obtained,  and  not  expressly  sanctioned  by  the  legislature.'' 
^^If  the  contract  is  illegal,  as  being  contrary  to  the  act  of  Parlia- 
ment, it  is  unnecessary  to  consider  the  effect  of  dissentient  share- 
holders ;  for  if  the  company  is  a  corporation  only  for  a  limited 
purpose,  and  a  contract  like  that  under  discussion  is  not  within 
tbeir  authority,  the  assent  of  all  the  shareholders  to  such  a  con- 
tract, though  it  may  make  them  all  personally  liable  to  perform 
such  contract,  would  not  bind  them  in  their  corporate  capacity,  or 
render  liable  their  corporate  funds."    11  0.  B.  811-813.    So,  in 
M^cgregor  v.  Doyer  &  Deal  Ejr.     18  Q.  B.  618,  the  Court  of 
Exchequer  Chamber,  in  an  opinion  deliyered  by  Baron  Alderson, 
in  which  Justices  Maule,  Cresswell,  Williams  and  Talfourd  and 
Baton  Piatt  concurred,  arrested  judgment  in  an  action  brought  by 
tbe  Doyer  &  Deal  By.  Co.  upon  the  agreement  of  a  person 
interested  in    the   Southeastern  By.   Co.  to  pay  the  expenses 
of  an    application    of    the   latter    to    Parliament  to    authorize 
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it  to  establish  a  connecting  raUwaj,  becaoae  ^  botb  plaintifiB  and 
•defendant  here  mnst  be  taken,  with  full  knowledge  of  the  powen 
•conferred  on  the  Southeastern  Ry.  Co.,  to  have  made  a  ood< 
tract  by  which  the  defendant  is  to  bind  the  companj  to  do  an 
illegal  act ;  not  merely  an  act  which  they  have  no  po'wer  to  do,  bat 
an  act  contrary  to  public  policy  and  the  provisions  of  a  public  act 
of  Parliament."  18  Q.  B.  632.  In  each  of  those  caBes,  the  plain- 
tiff had  actually  incurred  and  paid  the  expenses  sued  for. 

Baron  Parke  stated  the  rule  to  be  that  where  a  corporation  is 
created  by  act  of  Parliament  for  particular  purposes  with  special 
powers,  '*  their  deed,  though  under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them,  if  it  appear  by  the  express 
provisions  of  the  statute  creating  the  corporation,  or  hy  necesaxrj 
or  reasonable  inference  from  its  enactments,  that  the  deed  was  ultra 
vires — that  is,  that  the  legislature  meant  that  such  a  deed^siioald 
not  be  made."  South  Yorkshire  Ry.  v.  Gr^t  Northern  Ry.,  9 
Exch.  55,  84.  See,  also,  Scottish  Northeastern  Ry.  v,  Stewart,  3 
3£acq.  382,  415,  by  Lord  Wensleydale, 

Lord  St.  Leonards — while  asserting  that  ^^the  safety  of  men  in 
their  daily  contracts  requires  that  this  doctrine  of  ultra  vires  should 
be  confined  within  narrow  bounds ;"  and  that  railway  companies 
'^  have  all  the  powers  incident  to  a  corporation,  except  so  far  as  they 
are  restrained  by  their  act  of  incorporation,''  and  are  "  bound  by 
•contracts  duly  entered  into  by  their  directors  for  purposes  whim 
they  have  treated  as  within  the  objects  of  their  acts,  ana  which  can- 
not clearly  be  shown  not  to  fall  within  them;"  and  inclining  ^to 
restrain  tne  doctrine  of  ultra  vires  to  clear  cases  of  excess  of  power, 
with  the  knowledge  of  the  other  party,  express,  or  implied  from 
the  nature  of  the  corporation  and  of  ther  contract  entered  into" — 
•distinctly  recognized  that  ^^  directors  cannot  act  in  opposition  to 
the  purpose  for  which  their  company  was  incorporated,   nor  "  bind 
their  companies  by  contracts  foreign  to  the  purposes  for  which  they 
were  established.       Eastern  Counties  Ry.  v.  Euiwkes,  5  H.  L.  Oafli 
331,  371,  373,  381. 

Lord  Chancellor  Cranworth,  in  the  same  case,  said  that  the  Eng- 
lish authorities  above  cited,  had  ^^  established  the  proposition,  that 
a  railway  company  cannot  devote  any  part  of  its  funds  to  an  pMect 
not  within  the  scope  of  its  original  constitution,  how  benencikl 
fioe ver  that  object  might  seem  likely  to  prove ;"  and,  after  a  review 
of  the  cases,  repeated,  "  It  must  therefore  now  be  considered  as  a 
well-settled  doctrine,  tliat  a  company  incorporated  by  act  of  Parliar 
ment  for  a  special  purpose  cannot  devote  any  part  of  its  funds  to 
objects  unauthorized  by  the  terms  of'  its  incorporation,  however 
desirable  such  an  application  may  appear  to  be."  5  H.  L.  Gas.  345, 
348.  His  opinion,  in  which  Lord  Brougham  concurred,  upon  whicli 
the  House  of  Lords  held  that  no  action  would  lie  against  a  railway 
company  on  an  agreement  of  its  projectors  to  advance  money  to 
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oonsfemct  a  per  and  harbor  at  the  end  of  a  proposed  branch  of  the 
railway,  is  to  the  like  effect.     Caledonian  &  IJumbartonBhire  By. 
V.    Magistrates  of    Helensbargh,   2  Macq.   391,  416,  417,  422. 
And  lie  afterwards  observed  that  he  thought  the  statement  of  Baron 
Parke,  above  quoted,  "the  more  correct  way  of  enunciating  the 
doctrine,  though  practically  it  makes  very  little  difference  whether 
^e  say  that  l£e  railway  company  has  no  authority  given  to  it  by 
itfi  incorporation  to  enter  into  contracts  as  to  matters  not  connected 
with  its  corporate  duties,  or  that  it  is  impliedly  prohibited  from  so 
doing,  "because  by  necessary  inference  the  legislature  must  be  con- 
sidered to  have  intended  that  no  such  contracts  should  be  entered 
into."      Shrewsbury,  etc.,  Ey.  v.  Northwestern  Ry.,  6  H.  L.  Cas. 
113,  135-137. 

In  Aflhbur^  Railway  Carriage  &  Iron  Co.  v.  Riche,  L.  R.  7  H. 
Lu  653,  and  H  R.  9  Ex.  224,  the  objects  for  which  a  company, 
registered  under  the  English  Joint  Stock  Companies'  Act  of  1862, 
was  created,  were  stated  in  its  memorandum  of  association  to  be 
^^to  make  and  sell  or  lend  on  hire  railway  carriages  and  wagons, 
and  aU  kinds  of  railway  plant,  fittings,  machinery  and  rolling  stock; 
to  cany  on  the  business  of  mechanical  engineers  and  general  con- 
tractoTB ;  to  purchase,  lease,  work  and  sell  mines,  minerals,  land,  and 
buildings ;  to  purchase  and  sell,  as  merchants,  timber,  coal,  metals 
or  other  materials,  and   to  buv  and  sell  any  such  materials  on 
conunission   or  as  agents."    The  directors    agreed  to  purchase 
a  concession   for  making  a  railway  in   a  foreign   country,  and 
afterwards  (on  account  of  difiiculties  existing  by  the  law  of  that 
country)  agreed  to  assign  the  concession  to  an  association  formed 
there,  whi^  was  to  supply  the  materials  for  the  construction  of  the 
railway,  and  to  receive  periodical  payments  from  the  English  com- 
pany.   In  an  action  at  law  brought  by  the  foreign  associates  against 
the  English  companv  upon  this  agreement,  it  was  held  in  the  lower 
courts,  as  well  as  m  tne  House  of  I^rds,  to  be  ultra  vires.    The  judges 
below  were  divided  upon  the  question  whether  it  had  been  ratihed 
by  the  stockholders  so  as  to  bind  the  company.     But  in  the  Houae 
01  Lords  it  was  unanimouslv  held,  bv  Lord  Chancellor  Cairns  and 
Lords  Chelmsford,  Hatherley,  O'Hagan   and   Selborne,  that  the 
<iontract  was  not  within  the  scope  of  the  memorandum  of  associa- 
tion, and  was  therefore  void  and  incapable  of  being  ratified,  and 
the  action  could  not  be  maintained. 

Lord  Selborne  said :  ^^  The  action  in  this  case  is  brought  upon  a 
contract,  not  directly  or  indirectly  to  execute  anj  works,  but  to  find 
capital  for  a  foreign  railway  company,  in  exchange  for  shares  and 
bonds  of  that  company.  Such  a  contract,  in  my  opinion,  was  not 
withorized  by  the  memorandum  of  association  oi  the  Ashbury 
Company.  All  your  lordships,  and  all  the  judges  in  the  courts 
below,  appear  to  be,  so  far,  agreed.  But  this,  in  my  judgment,  is 
i^y  decisive  of  the  whole  case.     I  only  repeat  what  Lord  Cran- 
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worth,  in  Hawkes  v.  Eastern  Connties  By.  Co.  (when  moving 
the  judgment  of  this  House),  stated   to  be  settled  law,  when 
I  say  that  a  statutory  corporation,  created  by  act  of  Parliament  for 
a  particular  purpose,  is  limited,  as  to  all  its  powers,  by  the  purpoeea 
of^its  incorporation  as  defined  in  that  act.    The  present  and  all 
other  companies,  incorporated  by  virtue  of  the  Companies  Act  of 
1862,  appear  to  me  to  be  statutory  corporations  within  this  principle. 
The  memorandum  of  association  is  under  that  act  their  fanda- 
mental,  and  (except  in  certain  specified  particulars)  their  unalterable 
law ;  and  they  are  incorporated  only  for  the  objects  and  purposes 
expressed  in  that  memorandum.     The  object  and  policy  of  those 
provisions  of  the  statute  which  pi'escribe  the  conditions  to  be  ex- 
pressed in  the  memorandum,  and  make  these  conditions  (except  in 
certain  points)  unalterable,  would  be  liable  to  be  defeated  if  a  con- 
tract under  the  common  seal,  which  on  the  face  of  it  transgresses 
the  fundamental  law,  were  not  held  to  be  void,  and  ultra  vires  of 
the  company,  as  well  as  beyond  the  power  delegated  to  its  directors 
or  administrators.     It  was  so  held  in  the  case  of   East  Anglian 
Ry.  Co.,  and    in    other    cases    upon  railway  acts,   which   cases 
were  approved    by  this  House  in  Hawkes'    Case;    and   I   am 
unable  to  see  any  distinction  for  this  purpose  between  statutory 
corporations  under  railway  acts,  and  statutory  corporations  under 
the  Joint  Stock  Companies'  Act  of  1862."     "I  think  that  contracts 
for  objects  and  purposes  foreign  to,  or  inconsistent    with,  the 
memorandum  of  association  are  ultra  vires  of  the   corporation 
itself.     And  it  seems  to  me  far  more  accurate  to  say  that  the  in- 
ability of  such  companies  to  make  such  contracts  rests  on  an  origi- 
nal limitation  and  circumscription  of  their  powers  by  the  law,  and 
for  the  purposes  of  their  incorporation,  than  that  it  depends  upon 
some  express  or  implied  prohibition,  making  acts  unlawful  which 
otherwise  they  would  have  had  a  legal  capacity  to  do.     This  being 
so,  it  necessarily  follows  (as  indeed  seems  to  me  to  have  been  con- 
ceded in  Mr.  Justice  Blackburn's  judgment)  that,  where  there 
could  be  no  mandate,  there  cannot  be  any  ratification ;  and  that 
the  assent  of  all  the  shareholders  can  make  no  difference  when  a 
stranger  to  the  corporation  is  suing  the  company  itself  in  its  corpo- 
rate name,  upon  a  contract  under  the  common  s^.    No  agreement 
of  shareholders  can  make  that  a  contract  of  the  corporation,  which 
the  law  says  cannot  and  shall  not  be  so."    L.  B.  7  H.  L.  693-695. 
In  the  veiy  recent  case  of  Attorney  General  v.  Great  Eastern 
By..  5  App.  Cas.  473,  478,  in  which  the  contract  in  question  was 
hela  to  be  expressly  authorized  by  the  terms  of  the  act  of  Parlia- 
ment, and  therefore  not  ultra  vires,  Lord  Chancellor  Selbome, 
while  expressing  the  opinion  that  ^'this  doctrine  ought  to  be  rea- 
sonably, and  not  unreasonably,  understood  and  appued,  and  that 
whatever  may  fairly  be  regarded  as  incidental  to,  or  consequential 
upon,  those  things  which  uie  l^slature  has  authorized,  ought  not 
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(xmleefi  expreBsly  prohibited)  to  be  held,  by  judicial  confitruction, 
to  be  nltra  vires,^  declared  his  sense  of  the  importance  of  main- 
taining^ the  doctrine  of  nltra  yires,  as  explained  in  the  case  of  Ash- 
biuy  Kailway  Carriage  &  Iron  Co.  v.  Kiche.     And  Lord  Black- 
bum  said,  ^^  That  case  appears  to  me  to  decide  at  all  events  this, 
that  where  there  is  an  act  of  Parliament  creating  a  corporation  for 
that  particular  purpose,  what  it  does  not  expressly  or  impliedly 
authorize  is  to  be  taken  to  be  prohibited ;  and  consequently  that 
the  Great  Eastern  Company,  created  by  act  of  Parliament  for  the 
purpose  of  working  a  Ime  of  railway,  is  prohibited  from  doing 
anything  that  would  not  be  within  that  purpose ;"  although  he  also 
aOTeed  ^^  that  those  things  which  are  incident  to,  and  may  reason- 
ably and  properly  be  done  under  the  main  purpose,  though  they 
may  not  be  hterally  within  it,  would  not  be  prohibited."     5  App. 
Cas.  481. 

These  statements  are  the  more  significant,  because  Baron  Bram- 
well  in  the  same  case  below  (11  Ch,  D.  449,  501-503),  had  cast 
doubts  upon  the  correctness  of  the  decision  in  the  case  oi  East  An- 
glian  Hys.  v.  Eastern  Counties  Ry. ;  and  Lord  Blackburn  himself, 
when  a  justice  of  the  Court  of  Queen's  Bench,  had  more  than  once 
approved  Baron  Parke's  form  of  stating  the  doctrine.  Chambers 
V,  Manchester,  etc.,  Ey.,  6  B.  &  S.  588,  610 ;  Taylor  v,  Chichester, 
etc.,  Ry.,  L.  B.  2  Ex.  356, 384 ;  Riche  v.  Ashbury  Railway  Carriage 
&  Iron  Co.,  L.  R.  9  Ex.  264. 

The  same  principles  have  been  clearly  and  positively  enunciated 
in  two  unanimous  judgments  of  the  Supreme  Court  oi  the  United 
States. 

In  Pearce  v.  Jtfadison,  etc.,  Ry.,  21  How.  441,  two  corporations, 
created  by  the  laws  of  Indiana  to  construct  distinct,  though  con- 
necting, Imes  of  railroad  in  that  State,  were  consolidated  by  agree- 
ment, and  conducted  the  business  of  both  lines  under  a  common 
board  of  management,  which  gave  notes  in  the  name  of  the  con- 
solidated company  in  payment  for  a  steamboat,  which  was  to  be 
employed  on  the  Ohio  rtiyer  to  run  in  connection  with  the  rail- 
roads. After  the  execution  of  the  notes  and  the  acquisition  of  the 
steamboat,  this  relation  between  the  corporations  was  legally  dis- 
solved. It  was  held,  that  an  action  brought  by  an  indorsee  against 
the  two  corporations  upon  the  notes  coula  not  be  maintained. 

Mr.  Justice  Campbell,  in  delivering  judgment,  said :  ^^  The  rights, 
duties^  and  obligations  of  the  defendants  are  defined  in  the  acts  of 
the  legislature  of  Indiana,  under  which  they  were  organized,  and 
refer^ice  must  be  had  to  these,  to  ascertain  the  yalimty  of  their 
contracts.  They  empower  the  defendants  respectively  to  do  all 
that  was  necessary  to  construct  and  put  in  operation  a  railroad  be- 
tween the  cities  which  are  named  in  the  acts  of  incorporation. 
There  was  no  authority  of  law  to  consolidate  these  corporations, 
and  to  plaoe  both  under  the  same  management,  or  to  subject  the 
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capital  of  the  one  to  answer  for  the  liabilities  of  the  other ;  and  so 
the  courts  of  Indiana  have  determined.  But,  in  addition  to  that 
act  of  ille^ity,  the  managers  of  these  corporations  established  a 
steamboat  line  to  run  in  connection  with  the  railroads^  and  thereby 
diverted  their  capital  from  the  objects  contemplated  by  their  char- 
ters, and  exposed  it  to  perils  for  which  they  anorded  no  sanction. 
Now  persons  dealing  with  the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon  their  authority  by  the  act 
of  incorporation.  Their  powers  are  conceded  in  consideration  of 
the  advantage  the  public  is  to  receive  from  their  discreet  and  in- 
telligent employment,  and  the  public  have  an  interest  that  neither 
the  managers  nor  stockholders  of  the  corporation  shall  transcend 
their  authority." 

He  then  referred  with  approval  to  the  cases  of  Colman  v.  East- 
em  Counties  Ry.,  East  Anglian  Rys.  v.  Eastern  Counties  Ry.,  and 
Macgregor  v.  Dover,  etc.,  Ry.,  above  cited,  and  added :  "  It  is  con- 
tended that,  because  the  steamboat  was  delivered  to  the  defendants, 
and  has  been  converted  to  their  use,  they  are  responsible.  It  is 
enough  to  say,  in  reply  to  this,  that  the  plaintiff  was  not  the  owner 
of  the  boat,  nor  does  he  claim  under  an  assignment  of  the  owner's 
interest.  His  suit  is  instituted  on  the  notes,  as  an  indorsee ;  and 
the  only  question  is,  Had  the  corporation  the  capacity  to  make  the 
contract,  m  the  fulfilment  of  which  they  were  executed  ?  The 
opinion  of  the  court  is,  that  it  was  a  departure  fvom  the  business 
of  the  corporation,  and  that  their  officers  exceeded  their  authority." 
Judgment  was  rendered  for  the  defendants.  It  is  to  be  observed 
that  in  that  case  there  was  no  suggestion  that  the  plaintiff  took  the 
notes  sued  on  without  notice  of  the  illegality  in  the  original  con- 
sideration, which  would  have  presented  a  different  question.  Lex- 
ington V.  Butler,  14  Wall.  282 ;  Macon  v.  Shores,  97  U.  S.  272 ; 
Monument  Bank  v.  Globe  Works,  101  Mass.  57. 

In  Thomas  v.  R.  R.  Co.,  101  U.  S.  71,  a  railroad  corporation, 
without  authority  of  the  legislature,  leased  its  railroad  to  tnree  per- 
sons for  twenty  years,  for  the  consideration  of  one-half  of  the  gross 
sums  collected  from  the  operation  of  the  road  by  the  lessees  during 
the  term,  reserving  the  right  at  any  time  to  terminate  tlie  contract 
and  retake  possession  of  the  road,  paying  such  damages  for  the  value 
of  the  unexpired  term  as  should  be  determined  by  arbitration.  At  thc^ 
end  of  five  years  the  corporation  resumed  possession,  and  the  ac- 
counts for  that  period  were  adjusted  and  paid.  It  was  held  that 
no  action  could  oe  maintained  against  the  corporation  to  recover 
the  value  of  the  unexpired  term.  The  opinion  was  delivered  by 
Mr.  Justice  Miller. 

It  was  argued  by  counsel  for  the  plaintiffs  in  that  case,  that  though 
there  was  nothing  in  the  language  of  the  charter  which  authorized 
the  making  of  this  agreement,  yet  ^^a  corporate  body  may  (as  at 
common  law)  do  any  act  which  is  not  either  expressly  or  impli- 
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edly  prohibited  by  its  charter ;  although  where  the  act  is  nnanthor- 
izea  by  the  charter,  a  stockholder  may  enjoy  its  execution ;  md 
the  State  may,  by  proper  process,  forfeit  the  charter."  But  the 
court  said  :  "We  do  not  concur  in  this  proposition.  We  take  the 
general  doctrine  to  be  in  this  country,  though  there  may  be  excep- 
tional  cases  and  some  authorities  to  the  contrary,  that  the  powers 
of  corporations  oi^anized  under  legislative  statutes  are  such,  and 
such  only,  as  those  statutes  confer.  Conceding  the  rule  applicable 
to  all  statutes,  that  what  is  fairly  implied  is  as  much  granted  as 
what  is  expressed,  it  remains  that  the  charter  of  a  corporation  is 
the  measure  of  its  powers,  and  that  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others."  The  court,  then,  after  refer- 
ring to  some  of  the  English  cases  above  cited,  and  particularly  to 
the  decision  of  the  House  of  Lords  in  Ashbury  Sauway  Carnage 
&  Iron  Co.  V.  Biche,  as  establishing  "  the  broad  doctrine  that  a 
contract  not  within  the  scope  of  the  powers  conferred  on  the  cor- 
poration, cannot  be  made  valid  by  the  assent  of  every  one  of  the 
shareholders ;  nor  can  it  by  any  partial  performance  become  the 
foundation  of  a  right  of  action,"  expressed  the  opinion  that  that 
decision  "  represents  the  decided  preponderance  oi  authority,  both 
in  this  country  and  in  England,  and  is  based  upon  sound  principle." 

The  court  further  said:  "There  is  another  principle  of  equal  im- 
portance and  equally  XK^nclusive  against  the  validity  of  tiiis  con- 
tract, which,  if  not  coming  exactly  within  the  doctrine  of  ultra 
vires  as  we  have  just  discussed  it,  shows  very  clearly  that  the  rail- 
road company  was  without  the  power  to  make  such  a  contract. 
That  principle  is  that,  where  a  corporation,  like  a  railroad  com- 
pany, lias  granted  to  it  by  charter  a  franchise  intended  in  large 
measure  tol)e  exercised  for  tlie  public  good,  the  due  performance 
of  those  functions  being  the  consideration  of  the  public  grant,  any 
contract  which  disables  the  corporation  from  performing  those 
functions,  which  undertakes,  without  the  consent  of  the  State,  to 
transfer  to  others  the  rights  and  powers  conferred  by  the  charter, 
and  to  relieve  the  grantees  of  the  burden  which  it  imposes,  is  a 
violation  of  the  contract  with  the  State,  and  is  void  as  against  pub> 
lie  policy."  This  proposition  is  supported  by  the  cases  there  cit^, 
and  by  many  others.  See  Richardson  v,  Sibley,  11  Allen,  65,  67 ; 
Whittenton  Mills  v.  Upton,  10  Gray,  582 ;  Proprietors  of  Locks 
and  Canals  v.  Nashua,  etc.,  R.  Co.,  104  Mass.  1 ;  Middlesex  R. 
R.  V.  Boston,  etc.,  R.  Co.,  115  Mass.  347.  But  that  the  decision 
was  not  intended  to  be  put  exclusively  upon  this  ground,  is  mani- 
fest from  the  terms  in  which  it  was  introduced,  as  well  as  from 
those  in  which  the  general  doctrine  has  been  already  laid  down, 
and  from  the  concluding  sentence  of  the  opinion. 

The  judgments  of  the  English  courts,  and  of  the  Supreme  Court 
of  the  united  States,  to  which  we  have  referred,  do  but  afiirm  and 
apply  principles  long  ago  declared  by  this  court. 
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More  than  fifty  years  since,  Chief  Jostice  Paricer  said:  ^^The 
power  of  corporations  is  derived  only  from  the  act,  grant,  charter 
or  patent  by  which  they  are  created.  In  this  Commonwealth  the 
sonrce  and  origin  of  such  power  is  the  legislature,  and  corporations 
are  to  exercise  no  authority,  except  what  is  ^ven  by  express  terms 
or  by  necessary  implication  by  that  body.  ]N  o  vote  or  act  of  a  cor- 
poration can  enlarge  its  chartered  authority,  either  as  to  the  suli- 
jects  on  which  it  is  intended  to  operate,  or  the  persons  or  property 
of  the  corporators."  Salem  Muldam  v.  Kopes,  6  Pick.  23,  32. 
And  the  importance,  for  the  security  of  the  rights  of  each  stock- 
holder, of  a  steady  adherence  to  the  principle  that  '^  corporations 
can  only  exercise  their  powers  over  their  respective  members  for 
the  accomplishment  of  limited  and  well-defined  objects,'^  was 
strongly  stated  by  Chief  Justice  Shaw  in  1839.  Spauldingt;.  Low- 
ell, 23  Pick.  71,  76. 

As  was  observed  in  Morville  v.  American  Tract  Society,  123 
Mass.  129, 136,  '^  The  power  to  make  all  such  contracte  as  are  neces- 
sary and  usual  in  the  course  of  business,  or  are  reasonably  incident 
to  the  objects  for  which  a  private  corporation  is  created,  is  always 
implied  where  there  is  no  positive  restriction  in  the  charter."  Thus 
a  corporation  may  let  or  mortgage  property  lawfully  held  by  it  un- 
der its  charter,  and  not  immediately  needed  for  its  own  business. 
Simpson  v,  Westminster  Hotel  Co.,  8  H.  L.  Cas.  712  ;  Brown  v, 
Winnisimmet  Co.,  11  Allen,  326 ;  Hendee  v.  Pinkerton,  14  Allen, 
381.  A  corporation  established  ^^  for  the  purpose  of  manufacturing 
and  selling  glass''  may  contract  to  purchase  glassware  from  a  like 
corporation  to  keep  up  its  own  stock  and  supply  its  customers  while 
its  works  are  being  put  in  repair.  Lynaeborough  Glass  Co.  v. 
Massachusetts  Glass  Co.,  Ill  Mass.  315.  A  corporation  authorized 
to  purchase  and  hold  water  power  created  by  the  erection  of  dama, 
ana  to  hold  real  estate,  may,  when  the  water  power  has  been  law- 
fully extin^isfaed,  sell  its  lands,  and  as  part  of  the  contract  of  sale 
agree  to  raise  their  grade.  Dupee  v,  Boston  Water  Power  Co.,  114 
Mass.  37.  A  railroad  corporation  inay  agree  to  transport  as  a  com- 
mon carrier  over  connecting  railroads  ^oods  intrusted  to  it  for  car- 
riage over  its  own  line.  Hill  Manufacturing  Co.  v.  Boston,  etc, 
Ry.,  104  Mass.  122 ;  Rj.  Co.  v.  McCarthy,  96  IT.  S.  258.  And 
it  cannot  dispute  its  liability  for  goods  delivered  to  it  to.be  carried 
over  a  railroad  of  which  it  is  in  actual  possession  and  use  under  a 
lease,  on  the  ground  that  the  lease  is  void.  McCluer  v,  Manches- 
ter, etc.,  Ry.,  13  Gray,  124. 

Several  of  the  Cases  most  relied  on  by  the  plaintiffs  were  not 
suits  against  a  corporation  to  compel  it  to  pav  money  for  a  purpose 
not  within  the  scope  of  its  charter,  but  suits  by  a  corporation  to  re- 
cover money  or  property,  which,  when  recovered,  would  be  held 
for'  the  lawful  uses  of  the  corporation.  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94 ;  Old  Colony  Ry.  v.  Evans,  6  Gray,  25  ;  Ni^ 
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tional  Pemberton  Bank  v.  Porter,  125  Mass.  333 ;  National  Bank 
10.  Matthews,  98  U.  S.  621. 

In  Chester  Glass  Co.  v.  Dewey,  the  plaintiff,  a  corporation  es- 
tablished for  the  purpose  of  mannfactunng  glass,  kept  a  shop  near 
its  factory,  for  the  accommodation  of  its  workmen,  containing  a 
^enei^  assortment  of  such  goods  as  are  usually  kept  in  country 
stores ;  and  the  defendant  was  a  carpenter,  living  near,  who  made 
boxes  and  did  other  carpenter's  work  for  the  corporation.  In  an  ac- 
tion for  the  price  of  goods  sold  and  delivered  to  him  from  the  shop, 
the  defendant  objected  that  the  plaintiff  was  not  authorized  by  law 
to  keep  such  a  shop  and  to  sell  goods  in  this  manner ;  and  it  was 
lield  tnat  this  objection  could  not  avail  him.  The  leading  reason 
.assigned  was,  ^^  The  legislature  did  not  intend  to  prohibit  the  sup- 
ply o^  ^oods  to  those  employed  in  the  manufactory ;  in  other 
words,  the  contract  sued  on  was  not  ultra  vires.  This  reason  being 
decisive  of  the  case,  the  further  suggestion  in  the  opinion,  '^  Be- 
sides, the  defendant  cannot  refuse  payment  on  this  ground ;  but 
the  legielature  may  enforce  the  prohibition,  by  causing  the  charter 
to  be  revoked,  when  they  shall  determine  that  it  has  been  abused," 
was,  as  has  been  since  observed  by  the  court,  wholly  obiter  dictum. 
IVhittenton  Mills  v.  Upton,  10  Gray,  599. 

In  Old  Colony  B.  B.  v.  Evans,  the  defendant,  being  under 
^contract  to  haul  a  large  quantity  of  gravel  on  to  lands  belon^ng  to 
the  city  of  Boston,  made  an  agi^ement  in  writing  with  the  plaintiS 
•corporation,  by  which  it  agreed  to  purchase  a  tract  of  land  m  Quin- 
-cy,  and  he  agreed  to  take  gravel  tnerefrom,  and  to  carry  it  in  his 
own  cars  over  the  plaintiff's  road  to  Boston,  paying  a  specified  toll, 
the  defendant  afterward  further  agreed  in  writing  that  if  the  plain- 
tiff would  purchase  another  tract  for  the  same  purpose  he  would 
pay  the  cost  of  the  first  tract ;  and  both  tracts  were  purchased  by  the 
plaintiff.  The  objection  that  the  corporation  had  no  right  to  trade 
m  gravel  or  land  was  raised  by  the  defendant  by  way  of  defense 
to  a  bill  in  equity  by  the  corporation  for  specific  performance  of 
his  second  agreement,  by  accepting  a  deed  of  and  paying  for  the 
^rst  tract.  There  can  be  no  doubt  of  the  correctness  oi  the  deci- 
sion overruling  the  objection.  The  corporation,  by  its  purchase, 
Iiad  acquired  a  title  to  the  land,  which  was  good  against  all  the 
world,  except,  possibly  the  Commonwealth ;  and  the  defendant, 
having  knowleo^  of  all  the  facts,  did  not  and  could  not  object 
that  the  title  mi^t  be  defeasible  by  the  Commonwealth.  Banks  v. 
Poitiauz,  3  Band.  136;  Leazure  v.  Hillegas,  7  S.  &  B.  313  ;  Goun- 
die  V.  Northampton  Water  Co.,  7  Pa.  St.  233  ;  Silver  Lake  Bank 
V.  North,  4  Johns.  Ch.  370,  383  •  Smith  v.  Sheeley,  12  Wall.  368  : 
Commonwealth  v.  Wilder,  127  Mass.  1,  6.  Although  it  was  said 
in  the  opinion,  that  the  purchase  of  the  land  seemed  to  have  been 
made  as  a  moae  of  promoting  the  purposes  of  the  plaintiff's  incor- 
poration, tlie  increasing  of  itsbusiness  in  transportation  upon  its  rail- 
8  A.  &  E.  R.  Cas.->86 
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road,  and  not  as  an  object  of  trade  or  speculation  in  lands,  tiie 
point  adjudged  was  that  the  want  of  corporate  capacity  to  purchase 
and  sell  lancS  was  not  a  legal  objection  to  the  maintenance  of  the  bilL 
The  only  authority  referred  to  by  the  court  was  the  treatise  of  An- 
gell  &  Ames  on  Corporations,  sees.  10,  11,  151,  153,  of  which  the 
section  most  directly  applicable,  is  section  153,  in  which  it  is  clear- 
ly laid  down  that  a  court  of  equity  will  enforce  against  a  natural 
Eerson  his  agreement  to  purchase  of  a  corporation  lands  which  it 
olds  in  yiolation  of  its  charter,  but  will  not  enforce  against  a  cor- 
poration its  agreement  to  purchase  lands  for  a  purpose  not  author- 
ized by  its  charter.  The  mstinction  is  obyious.  In  the  latter  case, 
to  enforce  the  £L?reement  against  the  corporation  is  to  compel 
the  application  of  its  funds  to  a  purpose  not  authorized  by  law. 
In  the  former  case,  to  compel  the  indiyidual  to  take  and  pay  for 
the  property  according  to  his  a^eement  is  the  surest  and  most  ef- 
fectual means  of  replacing  in  tne  treasury  of  the  corporation,  for 
its  lawful  uses  and  the  benefit  of  its  stockholders,  the  funds  which 
it  had  misapplied.     Rutland,  etc.,  R.Co.  v.  Proctor,  29  Vt.  93,  97. 

In  National  Pemberton  Bank  v.  Porter,  the  point  decided  was, 
that  the  objection  that  a  National  bank  had  exceeded  its  powers 
by  purchasing  a  promissory  note  from  an  indorsee  thereon  aid  not 
preyent  it  from  maintaining  an  action  upon  the  note  against  the 
maker ;  for  the  reasons,  that  the  action  was  not  brought  upon  the 
contract  of  purchase,  or  against  any  party  to  that  contract,  and 
that  it  was  not  necessary  in  this  Commonwealth  that  the  plaintiff 
in  an  action  on  the  promissory  note  should  have  any  title  or  interest 
in  it.  See  also  Attleborough  National  Bank  v.  Rogers,  125  Mass. 
339. 

In  National  Bank  v,  Matthews,  the  act  of  Congress  proyiding 
that  a  National  bank  might  purchase  and  hold  real  estate  for  cer- 
tain enumerated  purposes  only,  of  which  to  secure  money  lent  at 
the  time  of  taking  a  mortgage  wajs  not  one,  was  held  by  a  majority 
of  the  court,  in  accoi*dance  with  the  opinion  of  Chancellor  Kent 
in  Silver  Lake  Bank  v.  North,  above  cited,  not  to  make  void  a 
mortgage  given  to  secure  the  payment  of  a  promissory  note  for 
money  so  lent,  nor  to  prevent  the  bank  from  enforcing  such  a 
mortgage.  A  like  decision  was  made  in  National  Bank  v.  Whit- 
ney, 103  U.  S.  99. 

A  coi*poration  may,  indeed,  be  bound  to  refund  to  a  person, 
from  whom  it  has  received  money  or  property  for  a  purpose  un- 
authorized by  its  charter,  the  value  oi  that  which  it  nas  actually 
received ;  for,  in  such  a  case,  to  maintain  the  action  against  the  cor- 
poration is  not  to  affirm,  but  to  disaffirm  the  illegal  contract. 
White  V.  Franklin  Bank,  22  Pick.  181 ;  Morville  v.  American 
Tract  Society,  123  Mass.  129,  137;  In  re  Cork,  etc.,  Ry.,  L.  R. 
4  Ch.  748.  But  when  the  corporation  has  actually  received  noth- 
ing in  money  or  property,  it  cannot  be  held  liable  upon  an  agree- 


DAVIS  V.  OLD  COLONY  BY.  CO-  663 

ment  to  share  in,  or  to  guaranty  the  profits  of,  an  enterprise  which 
is  wholly  withont  the  scope  of  its  corporate  powers,  upon  the  mere 
sround  that  coniectnral  or  speculative  benefits  were  believed  by 
its  officers  to  be  likely  to  result  from  the  making  of  the  agreement, 
and  that  the  other  party  has  incurred  expenses  upon  the  faith  of 
it.  East  Anelian  Kys.  v.  Eastern  Counties  By. ;  Macgregor  v. 
Dover  &  Deiu  Ry. ;  Ashbnry  Ry.  Carriage  &  Iron  Co.  v.  Kiche, 
and  Thomas  v.  Ry.  Co.,  above  cited.  Downing  v.  Mt.  Washington 
Road  Co.,  40  N.  H.  230 ;  Franklin  Co.  v.  Lewiston  Institution  for 
Savings,  68  Maine,  43. 

The  Old  Colony  R.  R.  Co.  is  a  railroad  corporation,  established 
by  public  statutes  of  the  Commonwealth  tor  the  purpose  of 
constructing  and  maintaining  a  railroad  and  carrying  passengers 
and  freight  thereon.  Sts.  1844,  c.  150;  1854,  c  133;  1862, 
c.  149 ;  1872,  c.  143.  The  holding  of  a  "  world's  peace  jubilee  and 
international  musical  festival"  is  an  enterprise  wholly  outside  the 
objects  for  which  a  railroad  corporation  is  established ;  and  a  con- 
tract to  pay,  or  to  guaranty  the  payment  of,  the  expenses  of  such 
an  enterprise,  is  neither  a  necessary  nor  an  appropriate  means  of 
carrying  on  the  business  of  the  railroad  corporation,  is  an  applica- 
tion of  its  funds  to  an  object  unauthorized  and  impliedly  pro- 
hibited by  its  charter,  and  is  beyond  its  corporate  powers.  Such 
a  contract  cannot  be  held  to  bind  the  corporation,  by  reason  of 
the  supposed  benefit  which  it  may  derive  from  an  increase  of  pass- 
engers over  its  road,  upon  any  grounds  that  would  not  hold  it 
equally  bound  by  a  contract  to  partake  in  or  to  guaranty  the  suc- 
cess of  any  enterprise  that  might  attract  population  or  travel  to 
any  ci^  or  town  upon  or  near  its  line.  It  follows  that  in  the 
first  of  the  actions  before  us  there  must  be  judgment  for  the 
defendant. 

The  same  reasons  are  no  less  applicable  to  manufacturing  and 
trading  corporations,  establishea  under  general  laws,  and  the 
purposes  of  which  are  required  by  those  laws  to  be  stated  in  their 
articles  of  association.  The  Smith  American  Organ  Company  was 
organized  under  the  general  act  of  1870,  c  224,  and  the  purposes 
of  its  incorporation  are  limited  by  its  articles  of  association,  as  appear- 
ing in  the  certificate  thereof,  filed  in  the  office  of  the  Secretary 
of  the  Commonwealth,  pursuant  to  that  act,  to  ^'  the  manufacture 
and  sale  of  reed  organs  and    other  musical  instruments."    The 

Sower  to  manufacture  and  sell  goods  of  a  particular  description 
oes  not  include  the  power  to  partake  in,  or  to  guaranty  tixe  profits 
of,  an  enterprise  that  may  be  expected  to  increase  the  use  of  or  the 
demand  for  such  goods.  The  case  of  Ashbury  Ry.  Carriage  & 
Iron  Co.  V,  Riche,  before  cited,  is  directly  in  point. 

This  ground  being  decisive  of  the  second  action,  it  becomes  un- 
necessary to  consider  the  other  objections  to  its  maintenance,  and 
the  plaintiff's  exceptions  must  be  overruled. 
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Corporations  have  no  power  to  appropriate  funds  for  any  purpose  not  aanc* 
tioned  by  their  charter  or  statute.  Their  powers  are  only  such  as  are  granted  or 
necessarily  incident.  Beach  v.  Fulton  Bank,  8  Wend.  583;  Dartmouth 
CoUeffe  V.  Woodward,  4  Wheat.  518;  Turnpike  Co.  «.  Illinois,  96  U.  S.  68; 
Huntington  v.  Savings  Bank,  96  U.  S.  888;  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  666;  Colman  «.  Sastern,  etc.,  Ry.  Co.,  10  Beav.  1;  East  Anfi^Ucaii  By. 
Co.  9.  Bastem,  etc.,  Ry.  Co.,  11  C.  B.  775;  Shawmut  Bank  «.  Plattsourg,  etc, 
R.  R.  Co.,  81  Vt.  491 ;  Pearce  «.  Madison  K  R.  Co.  et  al.,  21  How.  441 ;  Bow- 
ling  Qreen  R.  R.  Co.  «.  Warren  Co.  Court,  10  Bush.  712 ;  Mobile,  etc.,  R.  R. 
Co. «.  Franks,  41  Miss.  494;  Rutland,  etc.,  R.  R  Co.  v.  Proctor,  29  Vt.  98. 
Baltimore  v,  Baltimore,  etc.,  R  R.  Co.,  21  Md.  50;  Wecklerv.  National  Bank, 
42  Md.  581;  Stewart  and  Foltz's  App.,  56  Pa.  8t.  418;  Commonwealths. 
Erie,  etc.,  R.  R.  Co.,  27  Pa.  St.  889;  PitUburg,  etc.,  R  R  Co.  o.  Alleghany,  63 
Pa.  St.  126;  Petersburg  «.  Metzker,  21  111.  205;  Camden,  etc.,  R  R  Co.  «. 
Remer,  4  Barb.  127;  Le  Conteulx  a.  Buflalo,  83  N.  Y.  888;  Bradly  «.  N.  Y., 
etc.,  R  R  Co.,  21  Conn.  294 ;  Delaware,  etc..  Canal  Co. «.  Camden,  etc.,  R  R 
Co.,  16  N.  J.  £q.  821;  Morris,  etc.,  Co.  v.  Central  R  R  Co.,  16  N.  J.  £q.419; 
Morris,  etc,  R.  R  Co.  o.  Sussex  R  R  Co.,  20  N.  J.  £q.  542;  Black  v. 
Delaware,  etc.,  Canal  Co.,  22  K.  J.  Eq.  180;  24  K.  J.  E<^455;  Whitlenton 
Mills  V,  Upton,  10  Qray,  582;  Trustees  v,  Peaslee,  15  N.  H.  880;  Downing 
V.  Mt.  W.  Road,  40  N.  H.  281;  Pacific  R  R  Co. «.  Seely,  45  Mo.  213;  St. 
Louis  V,  Weber,  44  Mo.  647;  Matthews  v,  Skinker,  62  Mo.  629;  Franklin 
Co.  V.  Lewiston  S.  Bank,  68  Me.  48;  Cleyeland  «.  Norton,  6  Cush.  880; 
Comers  V.  Holyoke  W.  P.  Co.,  104  Mass.  446;  Vandall  v.  Dock  Co.,  40  Cal. 
88 ;  Whitman  M.  Co.  v.  Baker,  8  Ney.  886 ;  Central  R  R  Co.  v.  Collins,  40 
Ga.  582. ;  White's  B.  v.  Toledo  Ins.  Co.,  12  Ohio  St.  601 ;  Auburn  P.  Road 
«.  Doufflass,  9  N.  Y.  444;  People  o.  Utica  Ins.  Co.,  15  Johns.  857:  Attorney 
General  o.  Great  Eastern  Ry.  Co.,  5  L.  R.  App.  Cas.  478;  11  L.  R.  Chan.  Div. 
449;  Galloway  t,  London,  1  L.  R  H.  L.  84;  Bagshaw  o.  Eastern,  etc.,  Ry. 
Co.,  7  Hare,  114;  Shrewsbury,  etc.,  Ry.  Co.  v,  London,  etc,Ry.  Co.,  22  L.  J. 
Ch.  682;  South  Yorkshire  Ry.  Co.  «.  Great  Northern  Ry.  Co.,  9  Ex.  55,  84;  22 
L.  J.  Ex.  804;  Eastern,  etc.,  Ry.  Co.  «.  Hawkes,  5  H.  L.  848;  Stourbridge 
Canal  Co.  «.  Wheeley,  2  B.  &  Ad.  792;  Priestley  «.  Foulds,  2  Man.  &  G.  175 ; 
McGregor  o.  Deal,  etc.,  Ry.  Co.,  18  Q.  B.  618. 

The  dealings  of  a  corporation,  which  on  their  face  or  according^  to  their 
apparent  import  are  witnin  its  charter,  are  not  to  be  regarded  as  illegal  or 
unauthorized  without  some  evidence  tendin  j^  to  show  that  they  are  of  such  a 
character.  In  the  absence  of  proof  there  is  no  legal  presumption  that  the 
law  has  been  yiolated.  Greeners  Brice's  Ultra  Vires,  2a  ed.  p.  88,  note  and 
cases  cited. 

A  corporation  will  not  be  permitted  to  escape  liabili^  by  plea  of  ultra  vires 
where  it  has  violated  a  rule  tor  its  government,  and  the  violation  of  such  rule 
is  punishable  by  the  State.  Union  N.  Bank  «.  Matthews,  98  U.  S.  621 ;  Lake 
Bank  v.  North,  4  Johns.  Ch.  870;  Gold  M.  Co.  «.  Nat  Bank,  96  U.  8.  640; 
O^Hare  «.  Nat.  Bank,  77  Pa.  St.  96;  Germantown,  etc,  Ins.  Co.  v,  Dhein,  48 
Wis.  420.  Compare  Crocker  v.  Whitney,  71  N.  Y.  161. 

The  act  of  the  corporation  must  be  clearly  outside  of  the  scope  of  the  char- 
ter in  order  to  interpose  the  plea  of  ultra  vires,  as  against  the  claims  of  in- 
nocent third  parties.  Eastern,  etc.,  Ry.  Co.  «.  Hawkes,  5  H.  L.  Cas.  881 ;  CUy 
D.  Cleveland,  etc.,  R  R  Co.,  29  Barb.  85;  Norwich  v.  Norfolk  Ry.  Co.,  4  El. 
4&  Bl.  897;  Bissell  e.  Michigan,  etc.,  R  R  Co.,  22  N.  Y.  258;  IGners 
Ditch  Co.  V.  Zellerbach,  87  CaL  548;  Ohio,  etc.,  R  R  Co.  «.  McCarthy,  96 
U.  S.  258. 

Where  the  contract  is  wholly  unexecuted  the  plea  of  want  of  power  is 
always  available.  Dodge  e.  Woolsey,  18  How.  881 ;  Thompson  «.  Lunbert, 
44  Iowa,  289;  Screven  Hose  Co.  v.  Philpot,  58  Ga.  625;  Thomas  e.  R  R  Co., 
101  U.  S.  71. 
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If,  as  the  effect  of  transactions  not  enforceable  against  a  corporation  direct- 
ly at  the  suit  of  a  party  who  has  been  concerned  therein — whether  by  action 
in  his  own  name  or  in  the  name  of  some  other  party — such  corporation  has 
thereby  benefited,  and  such  benefit  can  be  traced,  however  indirectly,  to  the 
party  complaining,  then  such  party  can  compel  the  corporation  to  repay  to 
him  what  it  has  so  received.  German  MinmeCo/s  Case,  4  DeQ.  M.  &  G. 
19;  Ulster  By.  Co.  v.  Banbridge,  etc.,  By.  Co.,  Ir.  L.  R  2  £q  190;  Morville 
«.  Am.  Tract  So.,  128  Mass.  129;  White  v.  Franklin  Bank,  22  Pick.  181; 
White  9.  Carmarthen  By.  Co.,  1  H.  4b  M.  786;  Cork,  etc.,  By.  Co.,  L.  B.  4 
Cb.  748;  Pierce  onBailroads,  517,  and  cases  cited. 

Where  a  contract  has  in  good  faith  been  fully  performed  either  by  the  cor- 
poration or  the  other  party,  the  one  who  has  receired  the  benefit  will  not  be 
permitted  to  resist  the  enforcement  by  the  plea  of  mere  want  of  power.  Oil 
Creek,  etc.,  B.  B.  Co.  e.  Penna.  Transp.  Co.,  88  Pa.  St.  160;  State  Board  of 
Agriculture  v.  Citizens  St.  By.  Co.,  47  Ind.  407;  Whitney  Arms  Co.  v.  Bar- 
low, 68  N.  T.  62;  Newbilrg  Bet.  Co.  «.  Weare,  27  Ohio  St.  843;  Chester 
Glass  Co.  «.  Dewey,  16  Mass.  94;  Gold  M.  Co.  v,  Nat.  Bank,  96  U.  S.  640; 
Nat.  Bank  9.  Matthews,  98  U.  S.  621;  O'Hare  v,  Nat.  Bank,  77  Pa.  St.  96; 
G^ermantown,  etc.,  Ins.  Co.  v.  Dhein,  48  Wis.  420;  Darstv.  €^le,  88  HI.  186; 
Bradley  v.  Ballard,  55  III.  417;  Cozart  v.  Georgia  B.  B.  Co..  54  Ga.  879;  Atlan- 
tic, etc.,  T.  Co.  «.  Uilion,  etc.,  B  B.  Co.,  1  Fed.  Bep.  745;  Dimpfel  c.  Ohio, 
etc.,  By.  Co.,  8  Beporter,  641 ,  Hitchcock  o.  Galveston,  96  IJ.  S.  841 ;  Natchez 
V,  Mallery,  54  Miss.  499;  Thompson  «.  Lambert,  44  Iowa,  289;  Pittsburg,  etc., 
B.  B.  Co.  V,  Alleghany,  79 Pa.  St.  870;  De  Groff  v.  Am.  L.  T.  Co.,  21  N:  Y. 
124;  Gallon  v.  Hays,  29  Ohio  St.  830;  Bailroad  v.  McCarthy,  96  U.  S.  258; 
Green's  Brice's  Ultra  Vires,  2d  ed.  p.  729,  note  and  cases  cited.  Compare  Hood 
».  N.  Y.,  etc.,  B.  R  Co.,  22  Conn.  502;  Converse  e.  Norwich,  etc.,  B.  B.  Co., 
88  Conn.  166;  Downing  t;. Mt.  Washington,  etc.,  Co.,  42  N.H.  280;  President, 
etc.  V.  Foreman,  29  Md.  524;  Bank  of  Chlllicothe  v.  Swayne,  8  Ohio,  257. 

See  Crewer,  etc.,  M.  Co.  v.  Williams,  14  W.  B.  1008;  Kirkt).  Bell,  16  Q.  B. 
390;  Bidley  v,  Plymouth,  etc..  Baking  Co.,  2  Ex.  711;  Haddon  v.  Ayres,  5 
Jnr.  N.  a  408 ;  Barker  e.  Allen,  5  H.  4b  N.  61 ;  Cooley's  Constitutional  Limita- 
tions, 4th  ed.  287. 
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V. 

Attbitob-Gbnebal. 

{Advance  Ckm^  Michigan,    Jwns  15,  1881.) 

The  Michigan  Southern  B.  R  Co.  was  established  by  the  State  of  IQch- 
igan  under  a  sp^uil  charter  which  defined  the  ImsIs  on  which  it  was 
to  be  taxed.  Tlie  State  afterwards  authorized  it  to  consolidate  with  the 
Northern  Indiana  B.  B.  Co.,  with  no  change  in  the  basis  of  taxation 
bj  the  same,  and  a  general  railroad  law  was  passed  at  about  the  same 
tune.  This  law  and  very  similar  acts  afterward  passed  provided  that 
'^erery  corporation  formed''  thereunder  should  be  taxed  at  a  certain 
rate.  The  Michigan  Southern  &  Northern  Indiana  Co.  meanwhile 
became  part  of  the  Lake  Shore  &  Michigan  Southern  By.  Co.  under 
consolidation  agreements  with  corporations  in  other  States,  through 
which  the  route  of  the  consolidated  company  lies  and  in  which  its  busi- 
ness is  done.  A  writ  of  mandamus  sought  for  by  the  State  treasurer  to 
compel  the  auditor-general  to  assess  the  company  under  the  general  law 
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WM  denied;  it  is  not  a  corporation  fhuned  under  that  law  and  taxes  are 
properly  assessed  upon  the  oasis  fixed  by  the  original  special  charter. 

Mandamus. 

■  • 

Fitch  R.  Williams,  for  relator.  Jacob  J.  Van  Riper,  for  re- 
spondent. 

CooLEY,  J. — ^The  controversy  in  this  case  concerns  the  proper 
basis  for  estimating  the  tax  to  be  annually  assessed  by  the  State 
anthorities  against  the  Lake  Shore  &  Michi^m  Sonthern  R.  R. 
Co.  in  respect  to  that  portion  of  its  ros3  in  the  State  of 
Michigan.  Its  determination  involves  the  construction  of  various 
statutes,  but  especiallv  the  general  railroad  law  as  originally  passed 
and  subsequently  revised,  and  the  application  to  this  company  of 
the  provisions  of  that  law  respecting  taxation. 

Tiie  Michigan  Southern  E.  R.  Co.  was  originally  organized 
under  a  special  charter.  Laws  1846,  p.  170.  The  company  pur- 
chased 01  the  State  an  uncompleted  railroad,  and  by  its  cnarter 
it  was  provided  that  '^  the  said  company  shall  pay  to  the  State  an 
annual  tax  of  one-half  of  1  per  cent  upon  the  capital  stock  paid 
in,  including  the  $500,000  of  purchase  money  paid  or  to  be  paid  to 
the  State,  until  the  first  day  of  February,  1851,  and  thereafter  an 
annual  tax  of  three-fourths  of  1  per  cent  upon  its  capital  stock  paid 
in,  including  the  $500,000  of  purchase  money  aforesaid,  and  also 
upon  all  loans  made  to  said  company  for  the  purpose  of  construct- 
ing said  railroad,  or  purchasing,  constructing,  chartering,  or  hiring, 
of  steamboats  authorized  by  this  act  to  be  held  by  said  company, 
which  tax  shall  be  paid  in  the  last  week  in  January  in  each  year  to 
the  State  treasurer,  and  the  property  and  effects  of  said  company, 
whether  real,  personal,  or  mixea,  shall  in  consideration  thereof  be 
exempt  from  all  and  every  other  tax  charge  and  exaction  by  virtue 
of  any  law  of  this  State  now  or  hereafter  to  be  in  force,  except 
penalties  by  this  act  imposed."    Section  31. 

Afterwards,  in  the  year  1855,  an  act  was  passed  by  the  legislature 
of  this  State  '^  to  authorize  the  Michigan  Southern  R.  R.  Co.  to 
consolidate  with  the  Northern  Indiana  R.  R.  Co."  Laws  1855, 
p.  300.  The  latter  company  was  at  that  time  operating  a  rail- 
road from  the  point  where  the  Michigan  Southern  R.  R.  at  its 
westerly  end  intersected  the  southern  boundary  of  the  State  to 
Chicago,  in  the  State  of  Illinois,  and  the  consolidation  would 
give  to  the  consolidated  company  a  continuous  line  from  the  east- 
em  boundary  of  this  State  to  Chicago,  and  also  by  means  of  the 
Erie  &  Kalamazoo  R.  R.,  a  leased  road  extending  from  Toledo, 
in  the  State  of  Ohio,  westerly,  and  connecting  with  the  line  of  the 
Michigan  Southern  R.  R.  at  Adrian,  a  continuous  line  from 
Toledo  to  Chicago.  One  of  the  provisions  of  the  act  of  consoli- 
dation was  that  "  the  said  corporation  so  to  be  organized  by  virtue 
of  this  act,  shall  continue  subject  to  the  same  rate  of  tax  as  though 
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sach  consolidation  Bhonld  not  take  place,  and  th^  amonnt  of  its 
capital  and  loans  hereafter  npon  which  snch  taxation  shall  be  paid, 
shall  be  snch  portion  of  tne  whole  of  its  capital  and  loans  as 
is  actnally  employed  in  the  State  of  Michigan,  to  be  ascertained 
on  or  before  Uie  first  of  Jannarj  of  each  year  by  the  auditor- 
general  of  this  State,  from  the  annual  report  of  such  corporation, 
or  from  snch  other  reports  on  oath  as  he  may  deem  necessary  for 
the  purpose,  to  be  oraered  by  him  from  the  office  of  such  corpo- 
ration."    Section  3. 

The  consolidation  authorized  by  this  act  immediately  took  place, 
and  the  consolidated  company  appears  to  have  been  treatea  and 
considered  as  a  new  corporation  from  this  time  on.     The  same 
legislature  which  passed  this  act  of  consolidation  also  passed  a 
general  law  under  which  companies  formed  to  construct  railroads 
^ere  authorized  to  incorporate  themselves.    By  one  of  the  sections 
of  this  law  "  every  corporation  formed "  under  its  provisions  was 
required  to  pay  to  the  State  an  annual  tax  of  1  per  cent  on  the 
capital  stock  paid  in.     Comp.  Laws  1857,  p.  652.    The  general 
raflroad  law  was  amended  in  1869,  by  an  act  approved  Aprfl  3d  of 
Ihat  year,  and  one  of  the  amendments  changed  tne  annual  tax  to  '^  an 
annual  tax  of  1  per  cent  on  the  capital  8to<£  paid  in,"  and  also  upon 
all  such  sums  oi  money  *^  as  shall  from  time  to  time  be  investea  in 
the  ori^nal  constructing  and  stocking  or  in  any  new  constructing 
or  stocking  of  said  road."    Laws  1869,  p.  262.    There  was  never 
any  cl^m  that  np  to  this  time  the  Micnigan  Southern  &  'North- 
em  Indiana  R.  K.  Co.  was  taxable  otherwise  than  as  provided  by 
the  charter  of  the  Michigan  Soutliem  B.  R.  Co.  in  the  section 
above  recited,  and  by  the  act  of  consolidation  above  mentioned. 

Among  other  provisions  of  the  general  railroad  laws  of  1855 
was  one  uiat  '^  any  railroad  company  in  this  State  forming  a  con- 
tinuous or  connected  line  with  any  other  railroad  company,  may 
consolidate  with  such  other  company  either  in  or  out  of  this  State 
into  a  single  corporation,  provided  that  no  such  companies  having 
parallel  lines,  or  lines  diverging  and  converging,  but  oeing  continu- 
ous, shall  be  permitted  to  consolidate  themselves."  The  act  point- 
ed out  the  method  in  which  the  consolidation  should  be  effected, 
and  provided  that  when  the  proceedings  were  completed  and  the 
consolidation  agreement  duly  filed  in  t£e  office  of  the  Secretary  of 
State  the  consolidating  corporations  "  shall  be  merged  in  the  new 
corporation  provided  lor  in  such  agreement,  to  be  known  by  the 
coiporate  name  therein  mentioned.      Laws  1855,  pp.  174,  175. 

After  the  passa^  of  the  amendatory  act  of  1869  and  within  the 
«ame  year,  the  liuchigan  Southern  &  Northern  Indiana  B.  K.  Co. 
entered  into  consolidation  agreements  with  certain  Ohio,  Pennsyl- 
vania and  New  York  corporations,  whereby  it  was  intended  to 
form  a  continuous  line  from  Chicago  to  BraEalo,  in  the  State  of 
Kew  York,  with  various  branches  or  side  lines  which  need  not  be 
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particularly  mentioned  It  is  assmned  in  this  case  that  there  wer» 
statutes  in  the  several  States  above  named  purporting  to  authorize 
such  consolidation  agreements,  and  they  were  carried  into  practical 
effect,  and  the  consmidation  agreements  duly  filed  with  the  Secre- 
tary of  State  at  Lansing  as  above  provided.  The  consolidated  com- 
?any  was  now  called  tlie  Lake  Shore  &  Michigan  Southern  R.  R. 
lo.,  and  it  paid  taxes  on  the  same  basis  on  which  they  had  previ* 
ously  been  assessed  against  the  Michigan  Southern  &  Northern 
Indiana  E.  B.  Co. 

In  1871  the  laws  providing  for  the  incorporation  of  railroad 
companies  were  revived  and  tne  basis  of  taxation  was  essentially 
changed.  Every  company  was  thereby  required  to  make  to  the 
auditor-general  an  annual  report,  which,  among  other  things,  should 
show  the  gross  receipts  of  the  company  for  the  preceding  year,, 
and  it  was  further  required  to  pay  to  the  State  treasurer  an  annual 
tax  computed  as  follows :  Upon  the  gross  receipts  to  the  amount 
of  $3000  or  less  per  mile  of  road  regularly  operated,  1^  per  cent ;. 
upon  the  gross  receipts  in  excess  oi  $3000  and  less  than  $6000 
per  mile,  2  per  cent ;  and  upon  the  gross  income  in  excess  of 
$6000  per  mile,  3  per  cent.  Laws  1871,  p.  354.  Ifo  tax  has 
ever  been  assessed  a^inst  the  Lake  Shore  &  Michi^n  Southern 
Railroad  under  this  law,  or  under  the  law  next  mentioned. 

In  1873  the  general  railroad  law  of  1871  was  revised  and  the 
basis  of  taxation  again  changed.  The  railroad  companies  ^^  formed 
under  the  provisions"  of  the  revising  act  were  required  to  pay  an 
annual  tax  upon  all  gross  receipts  not  exceeding  $4000  per  mile 
of  road  actually  and  regularly  operated,  2  per  cent ;  and  upon 
gross  receipts  in  excess  ox  $4000  per  mile,  3  per  cent.  But  it  was 
provided  tnat  "  when  a  railroad  lies  partly  within  and  partly  with- 
out this  State  there  shall  be  paid  such  portion  of  the  tax  herein 
imposed  as  the  len^h  of  the  operated  road  lying  within  this  State 
bears  to  the  whole  length  of  the  operated  portion  thereof."  Laws 
1873,  p.  532. 

It  is  now  urged  on  behalf  of  the  relator  that  ever  since  the  con- 
solidation of  the  several  companies  heretofore  mentioned  into  the 
Lake  Shore  &  Michigan  Southern  R.  R  Co.  the  consolidated 
company  has  been  liable  to  taxation  under  the  several  railroad  laws, 
and  that  the  State  authorities  have  erred  in  assessingtaxes  as  pro- 
vided by  the  charter  of  the  Michigan  Southern  R.  K.  Co.,  or  on 
any  other  basis  than  that  from  time  to  time  prescribed  by  the 
general  railroad  law  as  amended  and  revised.  And  the  purpose  of 
this  application  is  to  compel  the  respondent,  who  is  auditor-general 
of  the  State,  to  assess  and  collect  oi  the  LsJie  Shore  &  Michigan 
Southern  R.  R.  Co.  a  tax  under  this  act  of  1873  on  the  computa- 
tion made  for  the  purpose  by  the  commissioner  of  railroads. 

The  capital  stocK  paid  in  oi  the  Lake  Shore  &'  Michigan  Southern 
R  R  Co.  is  reported  at  $50,000,000,  and  the  State  tax  upon  the 
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company,  had  it  been  assessed  according  to  the  terms  of  the  general 
railroad  law  as  it  stood  n^  to  1869,  would  have  been  $500,000 
annually.  This  is  about  nine  times  the  amount  now  claimed  as 
annually  assessable  against  the  company  under  the  general  railroad 
law  as  it  now  stands,  and  it  is  not  pretended  that  it  could  be  held 
to  be  in  any  sense  a  just  tax,  or  a  tax  proportionate  to  what  is 
charged  a^nst  other  subjects  of  taxation  vrithin  the  State.  This 
disproportion  is  so  great  that  it  seems  plain  that  the  legislature  never 
intended  this  enormous  burden  should  be  imposed,  and  it  suggests 
the  inference,  if  it  does  not  require  it,  that  the  legislature  supposed 
the  case  of  this  company  was  specially  provided  for  otherwise.  It 
cannot  be  that  the  legislature  meant  to  tax  other  companies  a  cer- 
tain percentage  on  a  capital  stock  represented  wholly  oy  property 
within  the  State,  and  then  to  tax  this  company  the  same  percent- 
age on  a  capital  stock  represented  by  propertv  by  far  the  larger 
portion  of  which  was  in  other  States ;  especially  when  such  prop- 
erty is  permanent  in  its  nature,  and  cannot  by  any  implication  of 
law  or  legal  intendment  be  held  or  deemed  to  be  property  which 
is  subject  to  or  protected  by  the  laws  of  this  State.  Indeed,  if 
the  intent  of  the  general  railroad  law  had  been  to  bring  this  whole 
property  within  its  provisions  concerning  taxation,  it  would  be 
subject  to  the  objection  that  the  State  was  attempting  by  this  law 
to  reach  out  and  subject  to  its  sovereign  power  of  taxation  property 
situated  in  other  States,  liable  and  justly  liable  to  taxation  there, 
and  thereby  in  some  degree  to  shift  the  burdens  of  its  own  govern- 
ment  from  the  subjects  of  taxation,  which  should  justly  bear  them, 
upon  other  subjects  which  were  beyond  its  jurisdiction,  and  there- 
fore not  subject  to  its  control  for  any  purpose.  For  the  State  can 
no  more  tax  the  whole  capital  stock,  which  represents  the  tracks 
from  Chicago  to  BuflEalo,  the  rolling  stock  and  other  equipments, 
than  it  can  tax  the  whole  track  and  equipments.  The  capital  stock 
is  taken  as  the  basis  of  taxation  rather  than  the  road  and  equip- 
ments for  reasons  of  convenience;  but  whether  the  one  or  the 
other  is  selected  for  the  purpose  the  limitations  of  sovereignty 
alike  apply,  and  the  State  can  tax  only  what  is  within  its  jurisdic- 
tion, wnether  it  be  the  part  of  the  road  which  is  within  its  limits  or 
the  proportion  of  the  stock  which  represents  that  part  of  the  road. 
There  may  sometimes  be  difficulty  in  detennining  what  is  the  just 
proportion  of  the  stock  which  is  thus  taxable ;  but  the  principle  is 
plain  enough,  and  it  is  not  likely  the  State  ever  intended  to  dis- 
re^rd  it. 

Like  consequences  would  have  attended  the  taxation  of  the  rail- 
road company  under  the  act  of  1871.  That  act  required  the  levy 
of  taxes  on  a  basis  measured  by  the  gross  earnings  of  all  the  roads^ 
and  it  made  no  provision  whereby  the  gross  earnings  of  anv  road 
whose  line  was  partly  in  other  States  might  be  apportioned  for  the 
purpose  of  this  taxation.     All  the  gross  earnings  of  this  railroad 
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company^  therefore,  accumulated  by  the  use  of  its  lines  in  New 
York,  rennsjlvania,  Ohio,  Indiana  and  Illinois,  must  have  been 
taxed  within  and  for  the  benefit  of  the  State  of  Michigan ;  and  the 
tax  would  not  only  have  been  illegal,  because  not  levied  by  any 
rule  of  equality  as  between  this  company  and  other  railroad  com- 
panies, and  unjust  from  its  oppressive  disproportion  to  other  rail- 
road taxes,  but  it  would  have  been  clearly  in  excess  of  State  power 
for  the  reason  above  assisped.  No  State  can  have  any  authority 
to  take  advantage  of  the  lact  that  a  portion  of  a  railway  is  within 
its  Unfits  to  draw  within  its  taxing  power  all  the  road  or  all  its  busi- 
ness. As  well  mi^ht  it  take  advantage  of  the  temporary  presence  of 
3,  non-resident  within  its  limits  to  compel  him  to  pay  taxes  on  his 
homestead  in  another  State,  or  on  his  business  not  carried  on  under 
the  protection  of  its  laws,  or  on  the  moneys  or  credits  which  he 
.  mignt  chance  to  have  about  his  nerson  at  the  time  of  his  visit 
Anv  such  attempt  at  taxation  would  be  usurpation. 

But  the  general  railroad  law  as  revised  m  1873  does  contain 
provisions  whereby  the  tax  may  be  apportioned  when  the  road  is 
partly  within  or  partly  without  the  State ;  and  the  objection  that 
the  State  is  attempting  to  tax  property  not  subject  to  its  jurisdic- 
tion will  not  be  available  against  tnis  Jaw  if  we  find  its  intent  to 
be  to  brin^  the  Lake  Shore  &  Michigan  Southern  R.  E.  Co.  with- 
in its  provisions.  Whether  the  apportionment  it  provides  for  is  a 
fair  one,  is  questioned  by  counsel ;  out  it  was  meant  to  be  fair,  and 
for  the  purposes  of  the  validity  of  the  law  that  was  probably  suffi- 
cient. The  vital  question  is  whether  it  was  intended  that  it  should 
jipply  to  this  company.  Upon  that  question  the  fact  that  the  pro- 
visions in  the  general  railroad  law  as  it  before  stood  from  time  to 
time  could  not  be  implied,  may  have  some  bearing,  since  there  is 
nothing  in  the  wording  of  the  act  of  1873,  any  more  than  in  the  law  at 
any  time  before,  whicn  is  indicative  of  a  clear  intent  that  this  com- 
pany should  come  under  its  provisions.  It  is  nevertlieless  possible 
that  the  legislature  may,  at  all  times  since  the  consolidation  of  iJie 
Lake  Shore  line,  have  intended  to  tax  this  company  under  the 
general  law,  and  that  .previous  defects  in  the  law  were  in  mind 
when  the  act  of  1873  was  passed,  and  were  intended  to  be  cured 
thereby.     To  that  act  we  may  therefore  now  direct  our  attention. 

The  taxing  provisions  of  tne  act  of  1873  are  expressly  by  its 
terms  made  applicable  to  "  every  company  formed  under  the  pro- 
visions" thereof.  The  argument  on  behalf  of  the  relator  is  that 
when  the  consolidation  of  1869  took  place  the  Michigan  South- 
ern &  Northern  Indiana  K.  B.  Co.  and  the  other  companies  in 
Ohio,  Pennsylvania  and  New  York  with  which  it  consolidated 
ceased  to  exist,  and  that  the  new  company  which  succeeded  to  their 
corporate  powers  came  into  existence  as  a  corporation  in  this  State 
by  virtue  of  the  authority  to  consolidate,  which  was,  given  by  the 
general  railroad  law  then  in  force,  and  which  was  revised  in  1873. 
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The  company,  it  is  said,  could  not  otherwise  have  had  existence  in 
this  State,  and  was  consecmently  in  the  strictest  sense  a  corporation 
**  formed  under  the  provisions"  of  the  act  revised.  It  must  there- 
fore have  been  intended  by  the  legiskture  that  the  act  of  1873 
should  apply  to  it,  for  this  act  was  inconsistent  and  repealed  the 
previous  general  law,  with  its  provisions  re8j)ecting  taxation. 

Had  all  the  consolidated  companies  been  incorporations  of  this 
State,  possessing  like  powers,  privileges  and  immtmities,  and  had 
they  proceeded  to  consolidate  under  the  act  of  1873,  there  would 
have  been  little  or  no  difficulty  in  saying  that  they  thereby  ceased 
to  exist,  and  were  consolidated  into  one  corporation  ^^  formed 
under  the  provisions"  of  that  act.  A  State  at  its  pleasure  may 
authorize  two  or  more  existing  corporations  to  associate  together 
and  organize  themselves  into  a  new  corporation  with  the  same  full 
power  that  it  exercises  when  it  incorporates  individuals.  Bishop 
V,  BrainMxi,  28  Conn.  289 ;  Clearwater  v.  Meredith,  1  Wall.  25 ; 
State  V.  Maine  Central  Ry.  Co.,  66  Me.  488;  S.  C.  in  error,  96 
U.  S.'  499.  There  is  no  difficultv  here,  for  each  incorporation  is 
effectual  by  an  exercise  of  the  will  of  the  same  sovereign  authoritv. 

But  how  can  it  be  said  that  the  Lake  Shore  &  Michigan  South- 
em  R.  R.  Co.,  owning  and  operating  a  line  of  railway  in  six  States, 
and  exercising  within  them  corporate  powers  emanating  from 
them  all,  is  a  corporation  "formed  under"  the  general  railroad 
law  of  Michigan?  Why  under  the  law  of  Michigan  any  more 
than  under  that  of  Ohio  or  that  of  any  other  State?  And  what 
authority  can  the  laws  of  Michigan  have  to  authorize  the  company 
to  operate  a  railroad  in  New  York,  or  how  can  they  punish  a  cor- 
porate misfeasance  in  Pennsylvania,  or  compel  the  performance  of 
a  corporate  duty  in  Illinois  ?  And  if  in  any  restricted  sense  it  be 
said  that  the  consolidated  company  is  a  corporation  formed  under 
our  laws  because  their  assent  was  given  to  its  formation ;  then 
what  are  its  powers,  duties,  liabilities  and  immunities  ?  May  the 
corporation  exercise  within  this  State  powers  which  have  been 
conferred  in  Pennsylvania  or  Ohio,  but  which  our  laws  would  ex- 

Sressly  withhold,  and  it  is  released  by  the  laws  of  New  York  f i-om 
uties  which  our  laws  impose? 

A  corporation  is  the  creature  of  the  sovereign  will.  When  one 
sovereignty  creates  it,  it  can  operate  within  the  limits  of  another 
only  by  the  express  permission  of  the  latter,  or  by  implied  permission 
springing  from  principles  of  comity.  If  such  permission  were 
ffiven  by  express  law,  it  would  not  make  the  corporation  any  less  a 
foreign  corporation  than  before ;  it  would  still  be  the  corporation 
of  the  State  whose  sovereign  will  had  created  it ;  and  if  two  States 
should  incorporate  the  same  persons  for  the  same  purpose,  with 
identical  powers,  there  would  m  contemplation  of  law  be  two  cor- 
porations deriving  their  authority  from  different  sources.  This 
would  be  altogether  a  different  thing  from  one  State  granting  the 
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cliarter  and  the  other  giving  ponnififiion  for  the  ezeraoe  of  the 
franchifles  within  its  limits. 

The  authority  to  consolidate  the  Lake  Shore  lines,  as  has  been 
said  above,  was  claimed  under  the  laws  of  several  States^  and  not 
under  the  laws  of  Michigan  alone.  Concede  that  the  consolida- 
tion has  resulted  in  one  great  corporation  into  which  it  has  merged 
the  others,  and  the  fact  remains  that  this  is  no  more  effectual  under 
the  laws  of  Michigan  than  under  the  laws  of  any  other  assenting 
State.  The  consolidated  company  is  not,  therefore,  a  corporation 
formed  under  the  laws  of  Michigan.  The  laws  of  Michigan  were 
powerless  to  confer  upon  the  new  corporation  all  the  powers  and 
charge  it  with  all  the  duties  of  the  several  old  corporations ;  die 
State  might  consent  to  the  consolidation,  and  this  is  all  it  assumed 
to  do. 

Whether  bv  the  concurrent  action  of  all  the  States  through  or  into 
which  the  Lake  Shore  line  extends  the  Lake  Shore  &  Michigan 
Southern  R.  R.  Co.  can  be  said  to  have  become  a  corporation  in  the 
full  sense ;  or  whether  it  is  to  be  i*egarded  as  merely  a  corporation 
de  facto,  or  whether  the  consolidation  is  to  be  considered  a  oosinegs 
union  of  several  different  railroad  companies  under  one  conunon 
name  which  the  laws  of  the  several  States  recognize  for  the  pur- 
poses of  the  transaction  of  business,  the  holding  of  property  and 
the  bringing  of  suits,  or  whether  all  the  old  corporations  are  to  be 
deemed  still  in  existence  and  exercising  their  several  powers  in 
their  respective  States  in  the  name  of  the  consolidation,  is  not  now 
important,  and  we  do  not  care  to  speculate  on  the  several  interest- 
ing questions  that  here  suggest  toemselves  to  our  minds.  It  is 
enough  for  our  purposes  that  the  consolidated  company  is  not  in 
our  opinion  a  corporation  **  formed  under"  the  general  railroad  law 
of  this  State,  within  the  meaning  of  that  law,  and  that  it  is  not, 
therefore,  taxable  under  it.  The  auditor-general,  we  think,  has 
acted  in  strict  accordance  with  duty  in  continuing  to  levy  the  tax 
on  the  basis  prescribed  in  the  charter  of  the  Michigan  Soathem 
K.  R.  Co.  and  the  act  under  which  that  company  and  the  Northern 
Indiana  R,  R.  Co.  were  consolidated.  The  case  is  altogether  dif- 
ferent from  what  it  would  have  been  had  the  Michigan  company 
which  entered  into  the  consoUdation  been  organized  under  the 
general  law. 

Many  questions  discussed  on  the  arrament  are  rendered  im- 
material by  the  conclusion  we  have  rearmed.  The  writ  apphed  for 
must  be  denied. 

(The  other  justices  concurred.) 

The  general  principle  that  a  consolidation  of  two  corporatioiiB  creates  a 
new  corporation,  whose  existence  begins  with  the  consolidation,  and  whose 
powers  are  such  as  are  defined  in  the  act  allowing  consolidation,  seems  well 
established.  Shields  e.  Ohio,  95  U.  8.  819,  and  cases  cited  supra.  And 
this  new  creation  becomes  subject  to  aU  the  general  laws  and  conatitutioDal 
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provigioiia  in  force  at  the  date  of  its  creation,  althoagh  such  proTisiona  were 
not  in  force  at  the  time  the  two  original  corporations  were  first  incorporated. 

Usoally  the  acts  of  consolidation  invest  the  new  corporation  with  all  the 
rights  and  priyileges,  respectively,  of  the  old  corporations.  Under  sochpro- 
Yiaions  many  interesting  questions  have  arisen  as  to  the  rights  of  the  new 
corporation,  especially  as  to  its  exemption  from  taxation. 

When  railroad  A,  whose  charter  contained  a  perpetual  exemption  from 
taxation,  was  consolidated  with  railroad  B^  whose  charter  contained  a 
limited  exemption,  the  consolidating  act  inyestmg  the  new  corporation,  which 
retained  the  name  of  B,  with  all  the  property,  rights  and  priyileges  of  A. 
The  perj^etoal  exemption,  in  the  opinion  of  the  Court,  did  not  extend  to  new 
corporation.  Tomlinson  v.  Branch,  15  Wall.  460.  The  principle  that  each 
eomration  retains,  after  the  consolidation,  the  priyileges  which  it  had  before, 
and  no  more,  is  announced  in  Central  R.  R.  Co.  e.  Georgia,  28  Wall.  665 ; 
Branch  e.  City  of  Charleston,  22  Wall.  677 ;  Eyansyille  &  0.  R  R.  Co.  e 
Commonwealth,  9  Bush.  488.  The  case  of  Humphrey  e.  Pe^ues,  16  Wall. 
244,  is  rather  the  amendment  of  the  charter  than  a  consolidation  of  corpora- 
tions,  and  the  charter  of  another  corporation  was  referred  to,  merely  to  de- 
flcrihe  the  powers  intended  to  be  granted  by  the  amendment:  the  intent  of 
the  legislature  being  plain,  it  is  to  take  effect. 

Railway  A  is  chartered  in  Maryland,  with  no  clause  of  exemption;  railway 
B  is  chartered  in  the  same  State,  with  an  exemption  from  taxation ;  the  latter 
corporation  is  then  consolidated  with  railway  C,  of  Delaware,  takinffthe 
name  of  the  latter,  the  new  corporation  taking  the  rights  of  the  two.  Then 
railway  D,  of  Pennsylyania,  is  consolidated  with  railway  A  and  C,  the  act 
declanng  that  it  shall  be  entitled  to  ^*all  the  powers  and  priyileges  and  ad- 
ysDtages  at  that  time  belonging  to  the  two  corporations."  The  exemption 
does  not  extend  to  the  property  of  railway  A  held  b^  the  new  consolidated 
corporation,  it  only  extends  to  such  as  was  held  by  railway  B.  Philadelphia 
&  Wilmington  Ry.  Co.  e.  Maryland,  10  How.  876 ;  Chesapeake  Ry.  Co.  e. 
Yirginia,  S^  U.  8.  718.  Mere  consolidation  of  railway  companies,  although 
it  mskeB  a  new  corporation,  does  not  change  the  taxable  status  of  the  old 
corporation :  there  must  be  something  more  in  the  act  to  show  the  intention 
of  the  legislature  to  make  a  change,  as  in  the  principal  case;  while,  under 
the  act  of  1869,  '*  corporations  formed ''  under  that  and  subsequent  acts  were 
subject  to  a  tax  of  1  per  cent  on  the  capital  stock  paid  in,  a  railway  created 
before  that  act  and  suoject  to  a  different  rate  becomes  by  consolidation  with 
corporations  out  of  the  State  a  new  corporation,  but  the  taxable  status  remains 
the  same.  Such  new  corporation  will  not  be  considered  as  ** formed  under 
that  law*^  for  the  purposes  of  taxation.  See  Burlington  &  Southwestern  Ry. 
€k). «.  Potauun,  SuUiyan  &  Linn  Counties,  5  DilL  C.  Ct.  289. 


Bbooaw  et  al. 

V. 

The  Boabd  of  Oommibsionbbs  of  Gibson  Ooinnnr  st  al. 

(78  Indiana  BeporU,  643.    May  TenUj  1881.) 

In  a  proceeding  to  enjoin  the  collection  of  a  tax  leried  for  the  construction 
of  a  railrcMkd,  it  is  not  competent  to  inquire  into  questions  pertainin|^  to 
the  organization  of  the  railroad  company,  they  haying  been  determined 
by  the  board  of  commissioners  as  jurisdictional  matters. 

In  a  proceeding  for  an  appropriation  to  aid  in  the  construction  of  a  railroad 
through  a  township,  under  the  act  of  May  12,  1869,  IRS.  1876,  p.  786, 
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only  two  per  centum  of  the  assessed  value  of  the  taxable  property  of  the 
township,  as  shown  by  the  tax  duplicate  of  the  preceding  year,  can  be 
levied  at  one  time,  upon  one  petition  and  in  any  one  period  of  two  years; 
but  it  does  not  follow  that  other  appropriations  cannot  be  made  at  other 
times  and  upon  different  petitions. 

XJncler  said  act  of  May  12,  1869,  a  township  may  prescribe  reasonable  condi- 
tions, and  make  its  appropriation  payable  thereon. 

An  act,  professing  to  amend  a  section  of  a  statute  which  has  already  been 
superseded  by  amendment  is  unconstitutional  and  void. 

Section  1  of  the  act  of  March  8,  1879,  Acts  1879,  p.  46,  is  constitutionaL 

When  aid  is  given  by  a  township  for  the  construction  of  a  railroad  through 
the  same,  the  money  need  not  necessarily  be  expended  on  that  part  of 
the  road  within  the  limits  of  the  township,  but  it  may  be  expended  on 
the  road  outside  its  limits. 

Townships  have  no  right  to  vote  aid  to  railroads  already  constructed. 

The  laws  providing  for  appropriations  by  taxation,  for  the  construction  of 
railroads,  are  constitutional. 

An  answer  is  not  bad  because  it  fails  to  answer  an  assumption  expressed  in  & 
conclusion  of  law  stated  by  the  pleader,  and  which  is  altogether  unsup- 
ported by  the  specific  facts  affirmatively  alleged  in  the  complaint. 

To  entitle  a  railroad  company  to  receive  the  money  appropriated,  the  road 
need  not  be  perfect  in  every  respect,  but  it  must  be  so  far  completed  that 
it  may  be  properly  and  regularly  used  for  the  purpose  of  transporting 
freight  and  passengers. 

From  the  Gibson  Circuit  Court. 

J.  E,  McCuUougli  and  L.  C.  Embree,  for  appellants. 

T.  R.  Paxton,  B.  H.  Young,  and  L.  C.  Walker,  for  appellees. 

Elliott,  J. — This  was  a  complaint  by  the  appellants,  who  were 
citizens  and  tax  payers  of  Patoka  townsliip,  Gibson  county,  to  en- 
join the  collection  of  a  tax  which  had  been  levied  for  the  benefit 
of  the  Louisville,  New  Albany  and  St.  Louis  R.  R.  Co.  A  de- 
murrer was  sustained  to  the  first  paragraph  of  the  complaint.  The 
demurrers  of  the  appellees,  the  board  oi  commissioners,  and  of  Mont- 
gomery, the  auditor,  were  sustained  to  the  second  paragraph.  The 
demurrere  of  the  other  appellees  were  overruled.  Answer  was 
filed  by  the  appellees  whose  demurrers  were  overruled,  and  to  it 
the  demurrer  of  appellants  was  overruled. 

The  important  and  controlling  questions  are  those  presented  by 
the  assignment  of  error  based  on  the  ruling  sustaining  the  de- 
murrer to  the  first  paragraph  of  the  complaint,  and  those  questions 
will  first  receive  consideration. 

The  complaint  is  very  len^hy,  and  it  would  greatly  prolong  this 
opinion  to  give  even  an  outlme  of  its  allegations.  No  questions  of 
pleading  are  involved ;  the  case  turns  upon  the  correctness  of  gen- 
eral principles  which  controlled  and  led  to  the  opinion  of  the  court 
below,  ana  these  questions  can  be  more  fully  presented,  and  be 
better  understood,  by  referring  to  the  facts  out  of  which  the  ques- 
tions spring  as  each  question  is  discussed,  than  by  giving  an  intro- 
ductory summary  of  the  matters  pleaded. 

Four  general  propositions  are  stated  and  discussed  by  the  appel- 
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lants.  The  first  is  Bubstantially  as  follows:  The  act  under  which 
the  Louisville,  Kew  Albany  and  St.  Louis  B.  K.  Co.  was  organized, 
that  of  March  3,  1865,  did  not  authorize  it  to  construct  a  railway 
east  of  Princeton,  and  hence  the  corporation  had  no  authority  to 
receive  a  donation  for  the  purpose  of  constructing  a  road  east  of 
that  town.  ^ 

It  is  argued  at  much  length  that  there  could  be  no  valid  tax 
assessed  for  the  purpose  of  aiding  the  railroad  company  to  construct 
a  road  east  of  Princeton,  for  the  reason  that  the  organization  of 
the  corporation  was  such  that  its  authority  to  build  a  road  did  not 
extend  oeyond  the  said  town.  The  whole  argument  is  based  upon 
the  proposition  that  the  organization  of  the  corporation  was  such 
as  restricted  the  line  of  its  route  to  the  point  named.  The  ques- 
tion of  tlie  organization  of  the  corporation  and  all  matters  incident- 
ally connected  with  it  were  necessarily  determined  by  the  com- 
missioners as  jurisdictional  matters  when  they  pronounced  judg- 
ment upon  the  petition  for  the  assessment  of  the  tax,  and  cannot 
now  be  collaterally  inquired  into.  The  case  of  The  Board,  etc., 
V.  Hall,  70  Lid.  469,  furnishes  a  conclusive  answer  to  the  ar^- 
ment  of  the  appellants.  The  doctrine  which  applies  to  the  point 
under  immediate  mention  is  there  clearly  and  forciblv  expressed. 
In  addition  to  the  authorities  there  collected  may  be  aaded  Kyan  v. 
Varga,  37  Iowa,  78 ;  The  Louisville,  etc.,  R.  R.  Co.  v.  The  State, 
19  Am.  R.  Cas.  107 ;  Porter  v.  Stout,  ante,  p.  3 ;  Miller  v.  Porter, 
71  Ind.  521 ;  Paris  v.  Reynolds,  70  Ind.  359. 

The  second  proposition  is  thus  stated:  "There  having  been 
collected,  by  taxation,  from  the  tax  payers  of  said  township,  the 
sum  of  seventy-five  thousand  dollars,  and  appropriated  to  aid  in 
the  construction  of  said  railroad  through  Patoka  township,  and  that 
sum  being  equal  to  two  per  centum  upon  the  amount  of  the  tax- 
able property  of  said  township,  on  the  tax  duplicate  of  the  preced- 
ing year,  there  cannot  now  be  legally  collected  an  additional  tax 
for  the  purpose  of  aiding  in  the  construction  of  the  same  road 
through  said  township." 

In  order  to  clearly  apprehend  the  force  and  bearing  of  this 
proposition,  it  is  necessary  to  briefly  state  the  substance  of  the 
allegations  of  the  complaint  upon  this  point :  Prior  to  June,  1869, 
a  corporation,  known  as  the  Louisville,  New  Albany  and  St.  Louis 
Air  Line  R.  R.  Co.,  had  been  or^nized.  At  the  June  session  of 
the  Board  of  Commissioners  of  Gibson  county,  an  order  was  made, 
upon  the  proper  petition,  for  an  election,  to  determine  whether  a 
donation  of  $50,000  should  be  made  to  said  corporation,  and  a  tax 
levied  for  that  purpose ;  the  tax  was  voted,  levied  and  collected. 
Afterward  an  additional  donation  of  $25,000  was  voted,  tax  levied 
and  collected.  The  aggregate  of  $75,000  was  equal  to  two  per 
centum  of  value  of  taxable  property  of  the  said  township.  After 
this  had  been  done,  and  after  the  corporation  had  constructed  part 
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of  its  road,  a  decree  of  foreclosure  was  entered  npon  a  mortgage 
which  said  corporation  had  executed,  sale  made  thereon,  and  con- 
yeyance  executed.  The  purchasers,  at  such  sale  filed  articles  of 
association,  under  the  act  of  March  3,  1865,  IKS.  1876,  p.  728, 
and  organized  as  a  corporation,  under  the  name  of  The  Louisville, 
New  Albany  and  St.  Louis  Ry.  Co.    In  August,  1878,  this  cor- 

? oration  consolidated  with  the  St.  Louis  and  Mt  Carmel  R.  K. 
lo.,  a  corporation  oi^ganized  under  the  laws  of  Illinois.  The  con- 
solidated corporation  retained  the  name  of  that  organized  under 
our  statute.  In  April  of  the  following  year,  a  petition  was  pre- 
sented to  the  commissioners,  asking  that  a  donation  of  $60,000  be 
made  to  said  railway  company,  and  such  proceedings  were  had  as 
resulted  in  an  election,  a  majority  vote  in  favor  of  such  donation, 
and  the  levy  of  a  tax  of  one  per  centum.  Collection  of  this  tax  is 
here  resist^,  as  the  proposition  indicates,  upon  the  ground  that 
the  prior  levy  of  two  per  centum  eidiausted  the  power  of  the  com- 
missioners. 

It  is  necessary  that  the  statute  controlling  this  matter  should  be 
set  out,  for  it  is.  very  difficult  to  obtain  a  clear  apprehension  of  the 
question  without  a  full  examination  of  its  provisions.  The  act 
governing  the  case  is  that  of  May  12, 1869,  a^d  the  sections  of  the 
act  which  control  the  point  under  immediate  discussion  are  sections 
1  and  13,  which  are  as  follows : 

^'  Section  1.  That  whenever  a  petition  shall  be  presented  to  the 
board  of  commissioners  of  any  county  in  this  State,  at  any  regular 
or  special  session  thereof,  signed  by  twenty-five  freeholders  oi  any 
township  of  such  county,  asling  such  township  to  make  an  appro- 
priation of  monev  to  aid  a  railroad  company,  named  in  such  peti- 
tion, and  then  duly  organized  under  the  laws  of  this  State,  in  con- 
structing a  railroad  in  or  through  such  township,  by  taking  stock 
in  or  donating  money  to  such  company  to  an  amount  specified  in 
such  petition,  not  exceeding,  however,  two  per  centum  upon  the 
amount  of  the  taxable  property  of  such  township  on  the  tax  dupli- 
cate of  the  county  delivered  to  the  treasurer  of  the  county  for  the 
preceding  year,  it  shall  be  the  duty  of  such  board  of  commissioners, 
after  bein^  satisfied  that  such  petition  has  been  properly  signed  by 
the  requisite  number  of  freeholders  of  such  township  as  aforesaid, 
to  cause  the  same  to  be  entered  at  full  length  upon  their  records. 

'*  Section  13.  No  township  shall  be  authorized  by  the  provisions 
of  this  act  to  appropriate  to  railroad  purposes,  or  to  raise  by  taxa* 
tion  for  such  purpose,  to  exceed  two  per  centum  upon  the  taxables 
of  such  townsnip,  as  said  taxables  shall  appear  upon  the  tax  dupli- 
cate of  the  county,  in  any  one  period  of  two  years." 

We  a^e  with  counsel  for  appellants,  that  the  right  to  make 
appropriations  is  limited  as  to  the  amount  which  may  be  assessed 
at  one  time  or  upon  one  petition.  We  regard  this  doctrine  as 
settled,  and  rightly  settled,  oy  the  case  of  Tne  Columbus,  etc.,  B. 
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W.  Co.  V.  The  Board,  etc.,  65  Ind.  427.  Bat  settling  the  qneBtion 
afi  to  the  amount  which  may  be  levied  upon  one  petition  aoes  not 
dispose  of  the  case.  It  by  no  means  follows  tnat,  because  the 
amount  of  any  one  appropriation  is  limited  to  two  per  centum, 
other  appropriations  may  not  be  made  at  other  times  and  upon 
different  petitions.  Sections  1  and  18  must  be  construed  together, 
and  when  thus  taken  we  iind  in  one  the  limit  as  to  the  amount — 
namely,  two  per  centum — in  the  other  the  limit  as  to  the  time  with- 
in which  such  amount  may  be  levied — namely,  "  within  any  one 
period  of  two  years.''  We  must  give  the  statute  this  construction, 
or  we  must  hold  that  the  last  clause  of  section  13  is  utterly  mean- 
ingless. This  we  cannot  do,  without  violating  the  familiar  rule 
that  every  '^  sentence,  clause  and  word  of  a  statute  shall  be  given 
effect,  and  be  deemed  to  have  some  meaning." 

There  is  nothing  in  the  act  indicating  that  the  power  to  make 
an  appropriation  is  exhausted  when  once  exercisea.  Section  1  of 
the  act  fixes,  as  we  have  seen,  the  amount  which  shall  be  assessed 
upon  one  petition,  and  section  13  provides  that  such  assessments 
shall  not  be  made  oftener  than  once  m  two  years,  but  there  is  nothing 
restricting  the  exercise  except  as  to  the  amount  named  and  to  the 
period  limited.  In  Empire  v.  Dai'lington,  101  TJ.  S.  87,  it  was 
insisted  that,  where  such  a  power  as  that  exercised  by  the  commis- 
sioners in  this  case  was  once  exercised,  it  was  exhausted,  but  the 
court  declared  this  doctrine  ^^  to  be  clearly  untenable,"  and  held 
that  there  might  be  continued  exercises  of  the  power,  provided  the 
hmit  expressly  designated  by  the  statute  was  not  transcended. 

It  is  arguea,  with  much  plausibility,  by  the  appellees,  that  the 
corporation  to  which  the  last  appropriation  was  voted  is  not  the 
same  as  that  to  which  the  first  appropriation  was  made.  There 
are  cases  which  go  very  far  toward  supporting  the  appellees.  In 
ordinary  cases  there  can  be  little  question  as  to  the  correctness  of 
the  proposition,  but  under  the  peculiar  provisions  of  the  act  of 
1865,  and  under  the  facts  of  this  case,  there  is  some  room  for  de- 
bate. It  is  not,  however,  necessary  for  us  to  decide  that  question, 
and  we  give  no  opinion  upon  it. 

The  third  proposition  stated  by  the  appellants  is :  The  condition 
contained  in  the  petition,  upon  which  the  tax  in  question  was 
voted,  renders  the  petition  and  all  proceedings  thereon  void." 
One  branch  of  the  argument  of  appellants  is,  that  the  condition 
expressed  is  unwarranted  by  any  statute  of  the  State.  The  condi- 
tion is  thus  stated  in  the  petition :  '^  If  said  company  shall  fully 
construct  so  much  of  their  said  railroad  as  lies  between  the  tovm 
of  Princton,  in  said  Patoka  township,  and  the  eastern  boundary 
line  of  said  Gibson  county,  and  a  train  of  cars  shall  have  passed 
over  the  same,  on  or  before  the  1st  day  of  January,  1883,  then 
one-half  of  said  appropriation,  being  thirty  thousand  dollars,  shall 
be  paid  to  said  company  as  soon  as  tne  same  is  collected,  and  after- 
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ward,  when  said  comjianv  shall  fully  constrnct  their  said  railroad 
to  th^  town  of  Huntin^urg,  in  Dubois  county,  in  the  State  of 
Indiana,  and  a  train  of  cars  ^all  have  passed  over  the  line  of  said 
railroad  from  the  town  of  Princeton^  in  said  Patoka  township,  to 
said  town  of  Huntingburg,  then,  and  not  otherwise,  the  residue  of 
said  sum,  being  $30,000,  shall,  when  collected  according  to  law, 
be  paid  to  said  company." 

The  case  of  Bittmger  v.  Bell,  65  Ind.  445,  holds  that  the  town- 
ship may  prescribe  reasonable  conditions,  and  make  their  subscrip- 
tions payable  thereon.    It  was  there  said:  ^^It  seems  to  us  that 
it  may  well  be  held,  as  we  now  hold,  that  the  township  may,  in 
making  its  subscription  and  in  the  preliminary  proceedings  which 
enabled  it  to  make  the  subscription,  prescribe  sudx  reasonable  condi- 
tions as  are  not  in  conflict  witii  either  the  letter  or  the  spirit  of  the 
law."    This  doctrine  is  well  sustained  by  authority.    The  People 
V.  Butcher,  56  HI.  144 ;  The  People  v.  County  of  Tazewell,  22  IlL 
147 ;  Port  Clinton  R.  R  Co.  v.  Cleveland,  etc,  R.  R.  Co.,  13  Ohio 
St.  544,  559 ;  The  State  ex  rel.  v.  The  County  Court,  etc.,  51  Mo. 
522 ;  Paris  v.  Reynolds,  70  Ind.  859.    The  right  to  prescribe  con- 
ditions bein^  held  to  exist,  the  question  remaining  for  investiga- 
tion is  whemer  the  conditions  prescribed  i^  the  petition  in  me 
present  case  were  opposed  to  any  law.    If   we  are  to  res;ard 
the  act  of  1879  as  m  force,  then  the  question  as  to  tlie  right 
to  impose  conditions  is  entirely  free  from  difficulty,  for  that  act 
broadly  provides  that  the  donation  or  appropriation  may  be  made 
upon  such  terms  and  conditions  as  may  be  specified  in  the  petition. 
Acts  1879,  p.  46.     It  is,  however,  very  earnestly  insisted  that  sec- 
tion 1  of  the  act  of  1879  is  invalid.    The  argument  upon  this  point 
is  that  "the  section  is  void  for  the  reason  that  it  purports  to  amend 
section  1  of  the  act  of  May  12,  1869,  when  that  section  had  been 
alreadjr  amended  by  the  act  of  March  17,  1875."    It  is  settled  that 
a  section  of  a  statute  which  has  been  once  amended  cannot   be 
again  amended.     Blakemore  v.  Dolan,  50  Ind.  194.    An  act  pro- 
fessing to  amend  a  section  of  a  statute  which  has  already  been 
superseded  bv  amendment  is,  as  declared  in  the  case  cited,  "  un- 
constitutional and  void."     The  act  of  1879  does,  by  its  title,  pro- 
fess to  amend  sections  1,  2,  3,  4,  8,  13  and  17  of  the  act  of  1875, 
and  does  amend  them  by  substituting  amended  sections  for  the 
original  ones.     The  contention  of  appellees  is  not  that  the  act  of 
1875  does  not  amend  section  1  of  the  act  of  1869,  but  that  the  act 
of  1879  amends  the  amendatory  act  of  1875,  and  <loe8  not  profess 
to  amend  that  of  1869.     The  title  of  the  act  of  1879  is  as  follows: 
"An  act  to  amend  the  1st  and  14th  sections  of  an  act  entitled  '  An 
act  to  authorize  aid  to  the  construction  of  railroads  by  counties 
and  townships  taking  stock  in  and  making  donations  to  railroad 
companies,'  approved  May  12,  1869,  and  amended  by  an  act  en- 
titled  'An  Act   to  amend   the   1st,  2d,  3d,  4th,  8t!h   13th  and 
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17th  sections  of  an  act  entitled  '^  An  act  to  authorize  aid  to  the 
constraction  of  railroads  bj  counties  and  townships  takinj:  stock  in 
and  making'  donations  to  railroad  companies," '  approved  March  17, 
1875,  and  declaring  an  emergency."  Section  14  of  the  act  of  186^ 
had  never  been  amended,  and  this  is  probably  why  the  title  of  the 
act  of  1879  makes  reference  to  that  act,  for  it  was  certainly  neces- 
sary to  refer  to  that  act  in  the  title  of  the  amending  act,  and  we 
do  not  think  any  one  conld  have  been  misled  by  the  title  of  the 
latter  act.  Although  the  title  of  the  act  last  mentioned  is  some- 
what confused,  yet  we  think  it  fairly  indicates  the  particular  acts 
and  sections  intended  to  be  amended.  Even  if  the  matter  were  in 
doubt,  it  would  be  our  duty  to  uphold  the  law,  and  declare  that 
the  Legislature  had  not  violated  the  provisions  of  the  constitution. 
We  decide,  therefore,  that  section  1  of  the  act  of  1879  is  constitu- 
tional and  valid. 

Another  branch  of  appellants'  argument  is  that  neither  the  peti- 
tioners nor  the  commissioners  had  any  authority  to  prescribe  terms 
or  conditions  in  violation  of  the  statute.  To  this  general  proposi- 
tion we  unhesitatingly  yield  assent.  -While  conditions  may  be  im- 
posed, they  must  be  such  as  the  statute  does  not  forbid  either  by 
express  words  or  necessary  implication.  The  general  grant  of 
power  contained  in  section  1  cannot  be  construed  to  confer 
autliority  to  make  terms  or  conditions  which  the  statute  does  not 
authorize.  It  is  contended  that  the  petition  and  order  violated 
the  provisions  of  the  statute,  because  they  allow  money  to  be  used 
in  constructing  a  part  of  the  railroad  lying  outside  of  the  limits  of 
the  township.  To  state  the  point  in  other  words,  the  position  of 
counsel  is,  that  townships  have  no  right  to  appropriate  money  to  be 
used  in  building  a  road  beyond  the  township  limits,  but  tnat  all 
such  money  must  be  used  in  the  construction  of  that  part  of  the 
road  situate  within  the  limits  of  the  township.  This  position  is  not 
tenable.  It  is  true  that  the  road  to  whicli  the  appropriation  is 
made  must  touch  some  part  of  the  township  (Alvis  v,  •  Wnitney,  43 
Ind.  88),  but  we  do  not  think  that  all  the  money  must  be  expend- 
ed in  the  township  making  the  appropriation.  In  Petty  v.  Myers, 
49  Ind.  1,  it  was  said :  ^^  As  at  present  advised,  we  are  not  in- 
clined to  the  opinion  that  when  aid  is  given  by  a  county  or  town- 
ship for  the  construction  of  a  railroad  running  through  the  same, 
the  money  must  necessarily  be  expended  upon  that  pai*t  of  the  road 
lying  in  ttie  county  or  township."  It  is  true  that  m  the  case  cited 
there  was  no  decision  upon  this  point,  and  that  case  is  not  to  be 
regarded  as  doing  more  than  indicating  the  views  of  the  court. 
We  think  the  intimation  of  that  case  a  correct  expression  of 
the  law.  There  is  nothing  in  the  letter  of  the  statute  recjuiring  the 
money  to  be  expended  within  the  township,  and  nothing  in  the 
spirit  of  the  law  evincing  such  a  requirement.  The  object  of 
tne  statute  was  to  secure  to  the  citizens  of  counties  and  townships 
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the  advantages  of  railways,  not  to  secure  the  distribution  of  money 
within  county  or  township  limits.  The  intention  of  the  Legisla- 
ture was  to  enable  the  citizeAS  of  townships  to  aid  in  the  building  of 
lines  of  railways  which  would  afford  them  means  of  transportation 
not  simply  within  the  township  limits,  but  beyond  to  the  market 
places  and  cities  of  the  country.  But  we  need  not  elaborate  this 
point,  for  there  is  nothing  in  the  statute  requiring  that  the  money 
appropriated  shall  be  expended  within  the  limits  of  the  township, 
and  we  have  no  right  to  interpolate  such  a  provision  even  if  we 
had  the  inclination. 

Townships  have  no  right  to  vote  aid  to  railways  already  con- 
structed. The  statute  certainly  confers  no  such  authority,  and 
none  exists  independently  of  the  statute.  While  this  is  true,  we 
think  it  furnishes  the  appellants  no  assistance,  for  we  do  not  under- 
stand that  any  appropriation  was  made  to  a  company  which  had 
completed  its  road.  On  the  contrary,  we  think  it  affirmatively 
appears  that  the  road  of  the  company,  to  which  Patoka  township 
voted  aid,  was  not  completed,  but  was  in  progress  of  construction. 

The  fourth  proposition  of  appellants  is,  "  tnat  the  statutes  pro- 
viding for  these  appropriations  by  taxation  are  unconstitntionaL" 
The  question  as  to  the  constitutionality  of  these  statutes  is  not  an 
open  one ;  it  has  been  settled  against  appellants  by  repeated  decis- 
ions of  this  court.  If  there  were  no  other  reasons  requiring  us  to 
uphold  these  statutes,  we  should  feel  compelled  to  sustain  them 
upon  the  principle  of  stare  decisis. 

We  come  now  to  the  questions  arising  upon  the  answer.  The 
single  objection  urged  against  the  answer  is  that  it  does  not  show 
that  the  railroad  company  had  fullyperformed  the  conditions  im- 
posed by  the  petition  and  order,  upon  this  point  the  complaint 
was  as  follows : 

*^  And  plaintiffs  further  charge  that  said  railway  company  did 
not,  on  or  before  the  1st  day  of  January,  1880,  fully  construct  so 
much  of  its  said  railway  as  lies  between  the  town  of  Princeton,  in 
said  Patoka  township,  and  said  eastern  boundary  line  of  said 
county,  but,  on  the  contrary,  said  railroad  on  said  day,  and  for  a 
long  time  thereafter,  was  and  remained  wholly  unfinished  and  in- 
complete in  many  particular,  among  which  the  following :  The 
cross-ties  upon  said  road  were  too  few  in  number  and  placed  there- 
on too  wide  apart,  and  only  so  placed  as  to  support  the  iron  of 
said  road  temporarily.  The  iron  rails  upon  said  road  had  never 
been  fully  spiked  to  the  cross-ties,  but  only  one  half  of  the  neces- 
sary spikes  for  the  full  construction  of  said  road  were  used  thereon 
on  or  prior  to  the  said  1st  day  of  J  anuary,  1880 ;  that  no  part  of 
said  railroad,  on  the  dose  of  said  day,  nad  eyer  been  ballasted; 
that  the  grades  and  cuts  and  embankments  of  said  road  liad  never 
been  completed ;  that  the  embankments  and  excavations  were  so 
incomplete,  that  it  left  many  and  unnecessarily  heavy  grades 
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npon  said  road;  that  the  bridges  and  cnlverts  and  trestle  works 
upon  said  road  remained  nnlevel,  the  same  having  never  been 
levelled." 

The  answer  of  the  appellees  to  the  allegations  contained  in  the 
above  extract  from  the  complaint  was  as  k>11ows  :  ^'  Said  railroad 
company,  relying  a{)on  said  proceedings  and  desiring  to  comply 
with  the  tenns  of  said  petition  and  to  become  entitled  to  said  aia, 
entered  npon  the  construction  of  its  railroad  in  and  through  said 
county,  and  so  fully  constructed  its  said  railroad  in  said  county, 
that  on  the  1st  day  of  December,  1879,  the  same  was  ready  for 
running  locomotives  and  trains  of  cars  thereon ;  *  *  *  that 
from  said  1st  day  of  December,  1879,  continuously  to  the  present 
time,  tlie  entire  line  of  the  railroad  of  said  company  lying  within 
said  county  of  Gibson,  from  the  western  to  the  eastern  boundary 
thereof,  has  been  so  fully  constructed  that  trains  of  cars  have  daily 
(Sundays  excepted)  run  over  the  same;  and  said  railway  com- 
pany has,  during  said  time,  in  good  faith,  operated  the  same  as  a 
railroad,  and  held  itself  out  to  the  public  as  a  common  carrier,  and 
has  carried  the  United  States  mails,  and  transacted  the  freight 
and  passenger  business  of  the  county  along  the  line  of  said  railroad 
through  said  Gibson  county  to  and  from  said  town  of  Princeton." 
It  may  be  that  this  is  not  a  full  answer  to  the  part  of  the  complaint 
Quoted,  but  it  does,  nevertheless,  show  a  full  perfomanceof  the  con- 
ditions prescribed  by  the  petition.  In  the  part  of  the  complaint  quot- 
ed, the  pleader  charges  tne  corporation  with  not  having  done  what 
it  was  not  bound  to  do,  and  of  coui*se  the  answer  was  not  required 
to  meet  such  a  chai^.  The  answer  avers  that  the  railway  corpora- 
tion did  do  all  that  the  petition  and  order  required  it  to  do.  The 
fault  is  not  in  the  answer,  but  in  the  complaint,  for  the  latter  assumes 
that  the  railway  company  was  bound  to  do  more  than  the  peti- 
tion or  order  required,  and  upon  this  erroneous  assumption  makes 
the  charge  whicn  it  is  said  the  answer  does  not  deny  or  avoid. 
The  answer  does  show  full  performance  of  all  that  the  railway 
company  was  bound  to  do,  and  is  not  bad  merely  because  it  fails 
to  answer  an  assumption  expressed  in  a  conclusion  of  law  stated 
by  the  pleader,  and  which  is  altogether  unsupported  by  the  specific 
facts  affirmatively  pleaded  in  the  complaint. 

The  meaning  of  the  petition  upon  which  the  appropriation  was 
based  is,  that  the  road  shall  be  completed  as  therein  prescribed 
prior  to  receiving  the  money  appropriated.  It  is  not  meant  that 
the  road  shall  be  perfect  in  every  respect,  but  that  it  shall  be  so 
far  completed  as  that  it  may  be  properly  and  regularly  used  for 
the  pnrpose  of  transporting  freight  and  passengers.  The  langua^ 
of  the  court  in  Freeman  v.  Matlock,  67  Ind.  99,  is  so  strongly 
applicable  here  that  we  adopt  it,  substantially :  It  was  not  neces- 
sary that  the  road  should  be  perfect  and  finished  in  every  particu- 
lar, and  its  track  well  ballastea.    But  it  seems  to  us  that  the  road 


682  BBOGAW  V.  0OMXI8SIONERS  GIBSON  00.  ET  AL. 

should  have  been  so  far  completed  on  its  located  and  established 
line,  that  the  cars  might  have  been  and  were  ran  over  it  with 
reasonable  regularity. 
Judgment  affirmed. 

Limit  on  rate  of  tazation. — ^Municipalities  exerdsiog  a  delep^ted  power  of 
taxation  only  must  follow  the  terms  of  the  act  vesting  them  with  such  power. 
Eetohum  «.  Buffalo,  14  N.  Y.  866;  Benoist  v.  8t  Louis,  19  Mo.  179;  Camp- 
bell Co. «.  Taylor,  8  Bush.  (Ey.)  206 ;  Clark  «.  Davenport,  14  Iowa,  494 ;  State 
V,  Meyer,  28  La.  Ann.  898;  Vance  v.  Little  Rock,  80  Ark.  485;  Porter  «. 
Thompson,  22  Iowa,  891.  It  is  a  good  return  to  a  mandamus  against  officers 
of  a  municipality  requiring  the  levy  of  a  tax  that  they  have  exhausted  their 
powers.  Tike  courts  do  not  create  new  rights  or  confer  additional  powers  in 
such  proceeding,  they  merely  compel  officials  to  exercise  powers  conferred  by 
the  Iiegislature.  U.  S.  v.  Macon  Co.,  99  U.  8.  590;  State  v.  Shortbridge,  56 
Mo.  126;  State  v.  Macon  Co.  Ch.,  68  Mo.  20.  If  no  provision  is  made^in  the 
act  conferring  power  to  tax  for  a  particular  class  of  creditors  they  have  no 
judicial  remedy,  they  must  to  the  legislative  department  of  the  State.  Booe 
V.  Estudillo,  89  Cal.  276.  Where  there  is  a  limit  on  the  debt  to  be  contracted 
by  statute,  and  a  subsequent  act  authorizes  aid  to  be  given  to  a  railway  com- 
pany, the  power  granted  in  the  latter  act  may  be  exercised,  though  the  limit 
be  exceeded.  Amey  «.  Allegheny  City,  24  How.  864.  And  where  there  is  a 
limit  to  the  rate  of  tax  to  be  levied  in  aid  of  a  railway  company,  the  holders 
of  bonds  given  in  aid  of  the  railway  after  exhausting  the  special  tax  may 
proceed  asainst  the  generid  funds  of  the  county  as  other  debtors.  U.  6.  «. 
Countv  of  Clark,  96  U.  S.  211.  Whether  subsequent  statutes  or  general 
provinons  are  such  as  to  authorize  the  limit  of  taxation  previously  fixed  by 
statute  to  be  exceeded  has  given  rise  in  Iowa  to  serious  litigation.  8  Wall. 
586;  Supervisors  e.  U.  S.,  18  Wall.  71;  ex  parte  Holman,  28  Iowa,  88;  22 
Iowa,  891.  The  State  courts  holding  that  the  limit  could  not  be  exceeded, 
and  the  Federal  that  the  ffenend  law  allowed  the  limit  to  be  exceeded.  In 
reference  to  constitutiontu  limitations  on  the  power  to  tax,  or  to  contract 
debts  by  municipalities,  there  is  abroad  distinction  between  those  limitations 
which  are  directed  against  the  power  of  the  L^^lature  to  delegate  authority, 
and  those  limiting  the  power  of  the  municipality,  the  limit  on  the  power  of 
the  Legislature  is  prospective— it  does  not  affect  powers  already  delegated. 
Cass  V.  Dillon,  2  Ohio  St.  607;  County  of  Scotland  v,  Thomas,  94  U.  S.  682; 
Supervisors  e.  Qabraith,  99  U.  S.  214.  When,  however,  the  limit  is  in  the 
power  of  the  municipality  it  takes  effect  at  once.  Aspinwall  v.  Davies  Co., 
24  How.  864;  McPherson  v,  Foster  Bros.,  43  Iowa,  48. 

Bona  fide  holders. *~Such  holders  of  municipal  bonds  negotiable  in  form, 
if  the  bonds  recite  that  they  are  issued  in  pursuance  and  accordance  with  the 
statute  of  the  State,  are  valid,  though  the  limit  on  the  power  of  the  munici- 
pality to  contract  debts  has  been  exceeded.  Humboldt  v.  Township  of  Long, 
92  U.  S.  642;  Wilson  v.  Salamanca,  99  U.  S.  499.  The  doctrine,  is  a  remark- 
able one,  but  it  is  firmly  maintained  against  the  most  decided  dissent  of  the 
minority  of  the  Supreme  Court  of  the  United  States.  The  doctrine  of  the 
principal  case  that  one  levy  does  not  exhaust  the  power  granted  if  it  does 
not  exceed  the  limit  is  sustained  by  People  «.  Town  of  Paynesville,  88 
n.  469. 

Constitutionality  of  railway  aid  acts. — The  constitutionality  of  these  acts 
have  been  sustained  by  the  highest  courts  of  every  State  in  the  Union  in 
which  it  has  been  raised  except  Michigan  and  Iowa,  see  Burroughs  on  Public 
Securities,  p.  874,  for  list  of  cases. 
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Union  Trust  Co.  sr  al. 

V. 

Herman  G.  Weber,  Collbotor,  etc.,  vt  al. 

(96  lUinoii  BaparU,  846.     October  2,  1880.) 

Contncton  binding  tbemselvet  to  construct  and  eauip  a  railroad,  and  who 
ara  to  reoelTo  therefor  subscriptions  to  the  stock,  and  bonds,  and  mort- 
gagees on  the  road,  and  are  to  furnish  and  pay  for  all  materials,  labor  and 
machinery,  and  who  are  placed  in  possession  of  the  road  to  enable  it  to 
perform  the  contract,  ana  authorized  to  operate  the  road,  and  receire 
the  earnings  thereof,  payinjj^  to  the  railroad  company  the  net  profits,  are 
not  vested  with  the  franchise  and  right  of  way,  and  are  not  the  owners 
of  the  road  for  purposes  of  taxation. 

The  listing  or  assessing  of  railroad  property  in  a  wrong  name  as  owner,  forms 
no  ground  for  enjoining  the  collection  of  the  tax  thereon.  Property  is 
HabTe  to  pay  a  tax  without  reference  to  its  ownership,  flection  S68  of 
the  Rerenue  act  makes  all  taxes  on  real  estate  a  lien  on  the  same  from 
and  after  the  first  day  of  Hay  in  the  year  it  is  assessed,  without  regard 
to  its  ownership. 

The  land  constituting  the  right  of  way  of  a  railroad,  with  the  ties,  rails,  etc, 
in  place  on  the  track,  and  turn-outs,  depot  grounds,  and  the  buildings 
on  the  same,  are  real  estate,  but  the  rolling  stock  is  made  by  statute,  for 
the  purposes  of  taxation,  personal  property. 

Taxes  assessed  on  personal  property  ot  the  same  owner  become  a  lien  on  his 
real  estate,  and  a  tax  upon  the  capital  stock  and  franchise  of  a  railroad 
company,  whether  they  be  regarded  as  real  or  personal  property,  is  a  lien 
upon  the  real  property  of  the  company. 

The  failure  of  the  State  Board  of  Bqualization  to  apportion  the  ralue  of  the 
capital  stock  of  a  railroad  company  among  the  sereral  counties  throuffh 
which  the  road  is  located,  and  the  making  of  such  apportionment  by  the 
auditor,  or  his  clerks,  so  it  is  correctly  made,  is  no  ground  for  interfer- 
ing with  the  collection  of  the  tax.  If  any  county  does  not  get  its  proper 
share  of  the  distribution,  that  does  not  concern  the  railroad  company. 

A  statement  in  a  bill  to  enjoin  the  collection  of  a  tax,  that  the  assessmient 
was  outrageously  exorbitant,  and  was  fraudulently  made  against  a  rail- 
road company,  as  a  conclusion  of  the  pleader,  without  showing  in  what 
the  orer-valuation  consists,  and  ffiving  no  facts  or  particulars,  is  not  suf- 
ficient to  enjoin  the  collection  of  the  tax.  A  mere  allegation  of  fraud  is 
not  sufficient,  and  an  OTer-valuation  will  not  of  itself  establish  fraud. 

Where  a  railway  comimny  fails  to  make  a  return  of  its  property,  as  required 
by  law,  to  the  auaitor,  and  the  State  Board  of  Equalization  has  before  it 
the  return  made  to  the  county  clerk  by  an  agent  of  the  contractors  who 
built  the  road,  which  is  not  shown  to  be  untrue,  the  company  cannot 
defeat  the  collection  of  the  tax  levied  on  the  assessment  made  upon  such 
a  basis,  on  the  charse  that  the  board  did  not  ascertain  the  necessary  facts 
upon  which  to  fix  the  proper  Tsluation. 

The  failure  of  the  collector  to  return  the  taxes  assessed  against  railroad  prop- 
erty as  delinquent,  will  not  affect  the  rights  of  the  State  or  municipau- 
ties.  The  taxes  become  a  lien  from  the  first  day  of  May,  and  such  lien 
continues  until  they  are  paid.  The  omisaon  to  make  such  return  is  cured 
by  section  191  of  the  Berenue  act. 

The  want  of  a  clause  in  a  collector's  warrant  authorizing  him  to  distrain  for 
taxes,  does  not  render  the  warrant  void.  Such  a  warrant  would  fully 
protect  any  person  paying  his  taxes.    But  if  the  warrant  was  void,  that 
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would  not  operate  to  release  or  diicharge  the  taxes.  If  not  connected  m 
one  year,  the  statute  reqmres  the  taxes  to  be  brought  f  wirard  the  next 
year  and  collected  as  back  taxes. 

Hie  taking  of  a  deed  of  trust  or  mortgage  on  real  estate  chaiged  with  a  sub- 
sisting lien  for  taxes  of  preceding  years  not  brought  forward  or  extended 
will  not  operate  to  discharge  such  back  taxes,  or  release  the  lien  of  the 
same.  Neither  will  the  appointment  of  a  reoeiyer  in  a  suit  agminst  the 
owner  of  the  property  have  such  effect.  He  is  not  a  purchaser  within 
the  meaning  of  section  278  of  the  Revenue  law. 

The  levy  by  the  Governor,  Auditor  and  State  Treasurer  of  a  per  cent  that 
produces  an  amount  of  taxes  abore  the  sum  authorised  by  the  l^:islataie 
to  be  raised,  will  not  render  the  levy  void,  either  in  whole  or  in  part. 

Where  a  construction  compsny  bound  by  its  contract  to  construct  and  equip 
a  railroad,  purchased  and  owned  the  rolling  stock,  and  other  personal 
property  used  in  the  work  of  construction,  on  the  first  day  of  May  in  a 
certain  year,  when  the  property  was  listed  for  taxation,  it  was  hdd^  the 
person  making  the  return  of  the  same  to  the  county  clerk,  not  being  the 
agent  or  superintendent  of  the  railroad  company,  had  no  authority  to  act 
for  or  bind  the  company,  and  the  collection  of  the  tax  on  such  property, 
as  against  the  railroad  company,  should  be  enjoined,  as  it  could  not  be- 
come a  lien  upon  its  real  estate. 

The  collection  of  a  tax  should  never  be  enjoined,  except  in  cases  where  the 
tax  is  levied  upon  proi>erty  exempt  from  taxation,  or  where  it  is  doubl/ 
taxed,  or  th^  tax  is  levied  without  warrant  of  law,  or  by  persons  having 
no  power  to  make  the  levy,  or  where  a  clear  case  of  fraud  in  making  the 
valuation  is  shown.  In  tiie  latter  case,  the  proof  must  be  dear  and  ir- 
resistible, and  the  injury  likely  to  result  considerable. 

A  receiver,  by  his  appointment,  is  authorized  to  take  and  hold  poesession  of 
property  under  the  control  and  direction  of  the  court,  ana  the  genenl 
practice  seems  to  be,  when  necessary  for  the  recovery  or  preservation  of 
personal  property  by  him,  the  defendant  will  be  required  to  assign  the 
property  by  proper  written  assigrnment,  and  where  it  is  necessary  to  exe- 
cute leases,  or  to  bring  ejectment,  etc,  for  real  estate,  an  assiffnment  or 
conveyance  to  the  receiver  is  necessary.  If  he  is  merely  auworized  to 
sell  property,  like  a  master,  he  takes  no  title. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon* 
William  H.  Snyder,  judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below,  for 
the  purpose  of  enjoining  the  collection  of  certain  taxes. 

Messrs.  Judd  &  Whitehouse,  for  the  appellant 

Messrs.  G.  &  G.  A.  Koemer,  for  the  appellee. 

Mr.  Justice  Walkeb  deh'vered  the  opinion  of  the  Court : 
The  allegations  of  the  bill,  admitted  by  the  demurrer,  raise  a 
number  of  questions,  a  portion  of  which  have  been  settled  by  former 
decisions  of  this  court,  and  will  not  be  again  discussed.  We  shall, 
however,  consider  some  of  the  questions,  passing  over  some  of  those 
we  regard  as  being  without  force. 

It  is  urged  that  the  railroad  and  all  of  its  appurtenances  belonged 
to  Payson  &  Co.,  who  had  contracted  to  build  the  road,  when  the 
property  was  assessed  for  taxation  against  the  railroad  companyt 
and  that  the  company  could,  under  no  circumstances,  be  liable  for 
the  taxes ;  that  it  was,  therefore,  improperly  listed  to  the  railroad 
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compaTiy.  .  We  fail  to  find  that  it  appears  from  the  bill  that-euch 
was  the  fact  The  agreement  shows  that  Payson  &  Co.  bound  them- 
selves to  conBtmct  and  equip  the  road,  and  were  to  receive  therefor 
subscriptions  to  the  stocK,  bonds  and  mortgages  on  the  road,  etc., 
and  to  famish  and  pay  for  all  materials,  labor  and  machinery. 

It  is  tme  the  construction  company  were  placed  in  possession,  to 
enable  it  to  perform  the  contract.  It  was  also  authorized  to  use 
and  operate  tne  road,  and  receive  the  earnings  thereof,  paying  to 
the  railroad  company  the  net  profits  derived  merefrom.  ]^ut  this 
falls  far  short  of  vesting  the  title  to  the  franchise  and  right  of  way 
and  other  property  in  the  construction  company.  The  possession 
of  real  estate  is  usually  placed  under  the  control  of  builders  of 
houses,  factories,  etc,  but  no  one  supposes  that  they  become  the 
owners  of  the  real  estatie  and  the  structures  erected  thereon. 

But  the  right  of  way,  depot  grounds,  railroad  track,  and  fran- 
chise were  liable  to  taxation,  witliout  reference  to  who  was  the 
owner.  The  listing  of  it  in  the  wrong  name  as  owner,  clearly  could 
form  no  ground  'for  enjoining  a  tax.  The  property  was  liable  to 
pay  a  tax  without  reference  to  its  ownership.  If  it  was  listed  in  a 
wrong  name,  that  in  nowise  rendered  the  tax  inequitable  or  unjust. 
The  253d  section  of  the  revenue  law  makes  all  taxes  on  real  estate 
a  lien  on  the  same,  from  and  after  the  first  day  of  May  in  the  year 
in  which  the  same  are  assessed,  until  they  are  paid.  Thus  it  is 
seen  that  it  does  not  niatter  in  whose  name  the  property  may  be 
listed.  The  taxes  assessed  on  this  property,  then,,  are  a  lien  a^inst 
it.  The  objection,  then,  that  the  raiiroaa  and  its  property  snould 
have  been  assessed  to  Payson  &  Co.,  and  not  to  the  railroad  com- 
pany, cannot  be  urged  to  enjoin  the  collection  of  the  tax  on  the 
right  of  way,  depot  grounds,  track,  and  franchise,  etc.,  as  it  inheres 
to  the  property. 

Tlie  statute  has  also  provided  that  the  taxes  levied  on  personal 

[property  shall  be  a  lien  on  real  estate,  and  taxes  on  real  estate  a 
ien  on  personal  property.  (See  sec.  255,  chapter  entitled  "  Reve- 
nue.") That  the  land  constituting  the  right  of  way,  with  the  ties^ 
rails,  etc.,  in  place  on  the  tracks,  is  real  estate,  we  apprehend  none 
will  dispute.  There  cannot  be  the  slightest  doubt  that  turn-outs^ 
depot  grounds,  and  the  buildings  on  the  same,  are  real  estate.  All 
of  these  were  so  declared  by  the  42d  section  of  the  act  of  1872. 
But  the  44rth  section  declares,  for  the  purposes  of  taxation,  rolling 
stock  to  be  personal  property,  and  requires  it  to  be  listed  in  a  sepa- 
rate schedule.  The  48th  section  requires  that  schedules  shall  be 
returned  to  the  Auditor  of  Public  Accounts,  of  the  property  de- 
nominated "  railroad  track ;"  the  rolling  stock ;  the  number  of  ties 
per  mile  in  the  track ;  the  weight  of  iron  or  steel  per  yeard,  used 
m  the  main  and  side  tracks,  etc.;  a  statement  showing  the  amount 
of  capital  stock  authorized,  and  the  number  of  shares  into  which  it 
is  divided ;  the  amount  of  capital  stock  paid  up ;  the  value,  etc.> 
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of  shareB  of  stock;  the  total  amomit  of  all  indebtednees,  except  for 
expenses  of  the  road,  and  the  total  listed  valuation  of  its  tangible 
property  in  the  State. 

!Now  the  franchise  is  connected  with  and  almost  inseparable  from 
the  real  estate  owned  by  the  company,  and  used  for  railroad  pur- 
poses. It  is  true  that  a  railroad  company  may  have  a  franchise  to 
Duild  and  ose  a  railroad  before  it  acqnires  land  and  rjght  of  way 
upon  which  to  constract  and  operate  it.  But  it  is  dimcalt  to  see 
in  what  manner  snch  a  company,  after  acquiring  such  property, 
and  constructing  the  road,  could  dispose  of  all  of  its  real  estate,  and 
wholly  and  permanently  abandon  it  without  forfeiting  its  f ran 
chises. 

But  be  that  as  it  may,  we  have  seen  that  taxes  assessed  on  per- 
fional  property,  of  the  same  owner,  is,  and  becomes,  a  lien  on  his 
real  estate ;  and  there  will,  or  can  be,  no  question,  that  whether 
the  capital  stock  and  franchise  may  be  regarded  as  strictly  personal 
property,  or  so  intimately  connected  with  the  real  property  of  the 
company  that  they  are  inseparable  for  the  purposes  of  taxation, 
both,  in  this  instance,  belon^d  to  the  same  company,  and  the  tax 
on  capital  stock  and  franchise  became  a  lien  on  the  real  property 
of  the  company,  and  it  must*  be  held  for  the  same,  unless,  in  some 
manner,  it  nas  been  released  or  dischai^ed. 

It  is  urged,  that  after  the  Board  o;  Equalization  had  fixed  the 
value  of  the  capital  stock,  it  was  required,  by  law,  to  apportion  the 
same  amon^  the  counties  through  which  the  road  was  located,  but 
the  board  railed  to  make  such  a  distribution,  and  the  same  was 
made  by  some  clerk  in  the  auditor's  office,  after  the  board  ad- 
journed, without  authority  of  law; — that  being  so  made,  the  tax 
on  that  valuation,  and  to  that  extent,  is  void. 

In  the  case  of  Thatcher  v.  The  People,  79  HI.  597,  and  sub- 
sequent cases,  we  have  held,  that  under  the  191st  section  of  the 
revenue  law,  any  irre^larity  in  the  tax  lists,  or  assessment  rolls,  or 
any  error  or  informiuity  in  the  proceedings  of  any  of  the  officers 
connected  with  the  assessment,  levying  or  collecting  of  the  taxes, 
not  affecting  the  substantial  justice  of  tne  tax  itself,  does  not  vitiate 
or  in  any  manner  affect  the  tax  or  assessment  thereof.  In  the  case 
of  Pacific  Hotel  Co.  v.  Lieb,  83  111.  602,  it  was  held  there  could  be 
no  presumption  of  dereliction  of  duty  by  the  Board  of  Equalization. 

But  concede  the  board  did  not  make  the  distribution  among  Uie 
counties,  it  involved  no  investigation,  proof  or  judgment.  It  only 
required  a  very  simple  arithmetical  calculation,  merely  to  find  the 

{)roportion  the  lengtn  of  the  road  in  each  county  bore  to  the  entire 
ength,  and  the  full  amount  of  the  valuation  of  the  capital  stock. 
It  was  merely  a  ministerial  act,  that  in  nowise  involved  the  power 
of  levying  the  tax.  Again,  the  law  virtually  makes  the  distribu- 
tion, and  80  it  is  correctly  made  it  is  not  material  whether  it  be 
done  by  the  board,  as  an  organized  body,  or  by  a  clerk  of  the  board, 
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or  by  the  auditor,  or  by  one  of  his  clerks.  Nor  do  we  see,  from 
anything  alleged,  that  the  raiboad  company  had  the  slightest  in- 
terest in  having  the  precise  and  accurate  proportion  distributed  to 
each  county,  so  long  as  no  more  than  the  full  yalue  of  the  capital 
stock  was  aistributed.  If  the  company  has  received  any  iniury 
from  one  county  having  more  than  its  proportion,  and  another  less, 
or  none  at  all,  it  fails  to  appear.  If  any  county  has  been  injured 
by  an  unjust  distribution,  that,  in  no  manner,  concerns  complainant. 
TVe  regard  this  objection  as  being  without  force. 

The  bill  alleges,  as  a  ground  of  relief,  that  the  assessment  was 
outrageously  exorbitant,  and  was  wholly  unauthorized,  and  was 
fraudulently  made  against  the  road.  This  allegation  seems  to  be 
a  mere  conclusion  of  the  pleader.  It  is  not  stated  in  what  the 
over-valuation  consists.  No  facts  or  particulars  are  stated.  Whether 
$1000  more  than  the  company  considers  a  fair  valuation  is  con- 
sidered exorbitantly  hi^h  is  not  stated. 

AgBun,  as  was  held  m  the  cases  of  the  Kepublic  Life  Ins.  Co.  v. 
PoUSc,  75  111.  292,  and  Ottawa  Glass  Co.  v.  McCaleb,  81  111.  656, 
the  courts  have  no  power  to  revalue  property  for  taxation.  That 
power,  by  the  provisions  of  the  constitution,  is  entrusted  to  other 
persons  or  officers. 

Nor  has  it  ever  been  held  that  the  mere  charse  of  fraud  in  a  bill 
is  sufficient  to  authorize  a  court  to  enjoin  the  collection  of  a  tax.  But 
it  has  been  held  by  this  court  that  an  assessment  higher  than  would 
be  fixed  by  it  will  not  be  held  to  establish  fraud  on  the  part  of  the 
Board  of  Equalization.  And  in  the  case  of  Adsit  v.  Lieb,  76  HI. 
198,  relief  was  refused  where  the  valuation  was  manifestly  and 
largely  too  great. 

We,  from  the  allegations  of  the  bill,  are  unable  to  perceive  any 
facts  that  prove  fraud  on  the  part  of  the  board,  or  anything  tena- 
ing  to  prove  it.  In  a  number  of  cases  the  action  of  this  same  ses- 
sion of  the  board  has  been  challenged,  but  in  every  case  we  have 
on  similar  allegations  sustained  its  acts,  nor  do  we  now  perceive 
any  reason  to  hold  otherwise. 

In  the  case  of  Pacific  Hotel  Co.  i).  Lieb,  88  HI.  602,  it  was  held 
that  the  fact  that  the  shares  of  stock  of  an  incorporation  are  worth- 
less will  not  impeach  the  assessment,  as  that  may  be  in  consequence 
of  its  debts.  A  corporation  might  be  so  largely  involved  as  to 
render  the  shares  of  its  stock  of  no  value,  and  yet  have  large  sums 
of  money  owing  to  it  subject  to  taxation. 

It  is  urged,  and  the  bill  charges,  that  neither  the  auditor  nor 
the  Board  of  Equalization  ascertained  any  facts  upon  which  to  fix 
the  valuation,  and  for  that  reason  the  tax  should  be  enjoined.  The 
board  had  before  it  the  return  made  by  Furguson,  and  mav  have 
had  no  occasion  for  further  facts  or  information.  It  is  not  charged 
that  this  return  was  untiiie ;  and  if  it  was,  the  railroad  company 
failed  to  make  return  as  the  law  required.    The  officers  of  that 
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body  knew  the  company  had  franchise,  capital  stock  and  other  prop- 
erty subject  to  taxation,  and  they  knew,  or  should  have  known, 
they  were  required  to  make  and  return  lists  for  its  assessment,  and 
faihng  to  do  so,  the  Board  of  Equalization  were  required  to  assess 
it  on  tlie  best  information  they  had  or  could  I'eaaily  obtain.  It 
could  not  be  successfully  urged,  where  an  individual  fails  or  refuses 
to  return  a  schedule  of  his  taxable  property,  that  the  assessor  Lad 
not  made  extensive  and  particular  inqmries  to  ascertain  its  precise 
value.  Had  this  company  made  returns  as  required  by  the  law, 
then  the  board  could  have  been  put  in  possession  of  all  the  facts  it 
is  now  claimed  that  body  should  nave  learned.  If  it  only  acted  on 
Furguson's  return,  that  fully  justified  their  action. 

It  is  urged  that  this  property  was  not  assessed  at  a  rate  uniform 
with  other  property  of  a  similar  character;  that  it  was  a  narrow- 
gauge  road,  and  cost  and  was  worth  one-third  less  than  roads  of 
the  ordinary  gauge,  and  should  have  been  assessed  in  the  same 

Sroportion.  It  is  not,  however,  alleged  that  the  right  of  waj, 
epot  and  other  railroad  grounds  and  buildings  thereon,  or  the 
capital  stock  and  franchise,  are  worth  less  than  those  of  other  roads. 
Nor  is  it  alleged  that  its  capacity  for  the  transaction  of  the  business 
of  the  country  and  earning  money  is  any  less  than  that  of  other 
roads.  Nor  was  it  returned  as  a  nairow-guage  road.  The  railroad 
company  had  no  right  to  remain  inactive,  fail  to  perform  their 
duty,  and  then  complain  because  the  Board  of  Equiuiisation  failed 
to  go,  or  send  a  committee,  or  hire  persons  to  go  along  the  line  to 
inspect  the  route,  the  property,  the  work  already  performed,  to 
ascertain  its  precise  value  and  character.  This  would  be  unreason- 
able, and  yet  the  argument  would  seem  to  lead  to  this. 

Again,  the  uniformity  of  valuation  of  property  and  taxation  can 
never  be  more  than  approximate.  Revenue  could  never  be  col- 
lected if  the  courts  were  to  undertake  to  re-assess  property,  and 
afford  relief,  and  enjoin  the  collection  of  taxes,  because  tne  proper- 
ty of  one  tax  payer  was  valued  proportionately  higher  than  that 
of  another.  It  would  be  utterly  impracticable,  and  the  tax  payer 
must  be  left  to  his  remedy,  if  he  has  any,  against  the  assessor. 

The  bill  alleges  that  this  tax  was  not  returned  as  delinquent  in 
the  county  of  St.  Clair  or  Monroe  any  year  since  the  same  was 
levied.  This  is  admitted  to  be  true  by  the  demurrer.  But  we 
fail  to  see  that  the  rights  of  the  State  and  municipalities  are  there- 
by lost.  We  have  seen  that  the  tax,  when  leviea,  becomes  a  lien 
on  real  estate  on  and  after  the  first  day  of  May  in  the  year  in  which 
it  is  levied,  and  remains  a  lien  until  paid.  The  statute,  it  is  tme, 
requires  the  officer  to  make  the  return,  but  it  does  not  provide  the 
lien  shall  be  lost  if  the  return  is  not  made.  Nor  has  the  statute 
authorized  the  collector,  by  any  act  of  his,  short  of  the  receipt  of  the 
tax,  to  release  or  discharge  the  lien.  We  have  no  doubt  that  the 
191st  section  of  the  revenue  law  cured  this  omission  on  the  part  of 
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the  collector.  ITor  does  the  bill  allege  that  the  railroad  coinpanj 
had  not  in  any  maimer  prevented  that  officer  from  makmg  such  a 
return  as  the  law  requires.  We  fail  to  perceive  any  force  in  this 
objection. 

It  is  urged  that  there  was  no  collector's  warrant  to  the  tax  book 
of  St.  Clair  countj  containing  the  taxes  against  the  road  in  1873. 
The  warrant  reqmred  the  officer  to  collect  the  taxes,  but  did  not 
empower  him  to  distrain  for  their  collection.  We  are  unable  to 
say  such  a  warrant  was  void,  nor  do  we  suppose  it  was.  We  have 
no  hesitation  in  saying  it  fully  protected  all  persons  who  paid  their 
taxes  under  it,  ana  would  have  done  so  had  tnis  company  paid  its 
taxes.  But  even  if  it  was  void,  that  did  not  release  or  discharge 
the  taxes  against  this  property,  and  the  companjr  could  have  paid 
its  taxes  notwithstandmg  the  want  of  the  distraining  clause  in  the 
warrant.  Nor  was  the  want  of  such  a  warrant  to  the  collector's 
book  for  Randolph  county  that  year  anyobiection  to  the  collection 
of  the  taxes  under  a  warrant  in  1877.  TJnaer  the  statute  the  taxes 
were  required  to  be  brought  forward  and  collected  as  back  taxes. 

It  is  insisted  that,  inasmuch  as  these  taxes  were  not  brought  for- 
ward and  placed  on  the  collector's  books  each  year,  from  1873  till 
1877,  the  lien  is  lost.  Section  278  of  the  revenue  law  of  1872  is 
referred  to  in  support  of  the  proposition.     That  section  is  this: 

^^No  such  charge  for  tax  and  interest  for  previous  years,  as  pro- 
vided in  the  preceding  section,  shall  be  made  against  anv  property 
prior  to  the  aate  of  ownership  of  the  person  owning  such  property 
at  the  time  of  the  liability  tor  such  omitted  tax  was  first  ascer- 
tained." 

The  preceding  section,  to  which  reference  is  made,  requires,  as 
to  property  liable  to  taxation,  where  the  tax  thereon  is  prevented 
from  being  collected  for  any  year  or  years  by  any  erroneous  pro- 
ceedings or  other  cause,  the  amount  tnereof  shaU  be  added  to  the 
tax  on  such  property  for  the  next  succeeding  year. 
.  The  language  of  the  .278th  section  is  by  no  means  free  from 
obscurity ;  out  even  if  its  meaning  is  as  contended  by  appellant,  do 
his  conclusions,  under  the  facts  in  this  case,  follow? 

The  Trust  Company  took  its  deed  of  trust  or  mortgage  when 
the  property  was  charged  with  the  burthen  of  these  taxes.  And 
it  is  not,  nor  can  it  be,  successfully  claimed  that  by  taking  a  mort- 
gage on  real  estate  charged  with  a  subsisting  lien  for  taxes,  they 
are  discharged  or  the  lien  released. 

Then,  did  the  appointment  of  a  receiver  produce  such  a  result  ? 
We  are  aware  of  no  rule  of  law,  or  any  adjudged  case  independent 
of  a  statute,  that  holds  the  appointment  of  a  receiver  transfers  the 
title  of  real  or  personal  property  to  the  person  thus  appointed. 
Nor  do  we  conceive  by  what  means  such  an  appointment  can  have 
that  effect.  That  officer,  by  his  appointment,  is  authorized  to  take 
and  hold  possession  of  property,  under  the  control  and  direction  of 
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the  eoort  And  his  poBseeBion  iB  that  of  the  court  The  general 
practice  eeems  to  be,  when  neceasarj  for  the  recoveiy  or  preaerva- 
tion  of  personal  property  by  the  reoeiyer,  the  defendant  will  be 
required  by  the  court  to  aas^  it  by  a  proper  written  InstnimeDt 
to  the  receiyer.  In  reference  to  personal  property,  such  an  assfCT- 
ment  may  not  be  necessary,  but  courts  frequently  require  it  fat 
where  it  is  necessary  to  execute  leases,  or  to  bring  ejectment,  etc, 
for  real  estate,  an  assignment  or  conyeyance  to  the  receiyer  is  be- 
lieyed  to  be  necessary  in  all  cases.  The  form  of  such  a  transfer  is 
giyen  in  Edwards  on  Beceiyers,  p.  86.  That  the  court  may 
authorize  and  empower  a  receiver,  like  a  master  and  as  a  special 
commissioner,  to  sell  real  estate  by  a  decree  of  court,  is  not  doabt- 
ed.  He,  howeyer,  in  such  case  receiyes  thereby  no  title  to  the 
property. 

But  if,  by  his  appointment  or  by  conveyance,  he  become  inyest- 
ed  with  title  to  real  estate,  we  are  wholly  at  a  loss  to  see  any  reason 
for  holding  that  the  lien  of  the  State  or  municipalities  for  taxes 
should  be  Tost  or  defeated.  He  but  takes  the  property  for  the 
benefit  of  all  lien  holders  and  creditors.  And,  we  apprehend,  uo 
one  will  or  can  contend  that  when  the  State  or  municipalities  have 
a  lien  on  property  for  taxes,  it  is  not  paramount  to  all  other  liena 
This  is  elementary  law  that  cannot  to  questioned.  The  receiver 
is  not  a  purchaser,  but  he  receives  the  possession  and  title,  when 
transferi'ed  to  him,  to  hold  for  all  persons  in  interest  And  if  not 
a  purchaser,  there  cannot  be  the  slightest  claim  for  holding  the 
278th  section  can  in  any  manner  a&ct  tlie  lien  for  tliese  taxes, 
whatever  may  be  its  meaning,  which  seems  not  to  be  entirely  dear, 
or  that  the  appointment  of  a  receiver  impaired  the  lien  of  the 
State  and  municipalities  for  their  taxes  in  tne  slightest  degree. 

It  is  also  urged  that  the  clerks  did  not  conform  to  the  require- 
ments of  the  129th  section  of  the  Sevenue  law  of  1872,  in  aading 
back  taxes,  interest,  penalty  and  printer's  fees, — that  the  amount 
added  was  too  hirge.  • 

In  the  case  of  The  People  v.  Gale,  93  111.  128,  this  question 
was  before  us,  and  a  construction  was  given  to  that  section.  We 
have  not  taken  the  time  to  make  a  computation  to  see  whether  the 
amount  is  too  large.  That  is  a  question,  in  view  of  that  decision, 
that  can  be  determined  by  a  simple  calculation  that  we  will  not 
stop  to  make. 

It  is  urged  that  the  Governor,  Auditor  and  Treasurer  levied  a 
greater  per  cent  of  taxes  for  the  year  1873  than  the  act  authorized 
to  produce  the  revenue  provided  for  by  law. 

In  the  case  of  Edwards  v.  The  People,  88  111.  340,  this  question 
was  before  us,  and  it  was  held  that  the  levy  by  the  Governor, 
Auditor  and  Treasurer  of  a  per  cent  that  produced  an  amount 
above  the  sum  authorized  to  be  raised,  did  not  render  the  tax  void 
in  whole  or  in  part.    It  was  there  held  that  these  ofiScers  might 


UNION  TRUST  CO.  ET  AL.  V.  WEBER.  591 

fix  sqch  per  cent  as  in  their  judgment  would  produce  the  required 
amount.     That  case  is  conclusive  of  this  question. 

The  power  of  the  chancellor  to  restrain  the  collection  of  the 
revenue  is  one  that  should  never  be  exercised  but  in  cases  where 
the   tax  is  levied  on  i^nrojpertj  exempt  from  taxation,  where  it 
is  doubly  taxed,  where  it  is  levied  witnout  any  warrant  of  law,  by 
persons  having  no  power  to  make  the  levy,  or  where  a  dear  case 
of  fraud  in  m^n^  the  valuation  of  the  property  is  shown.    But 
in  the  latter  case  tne  proof  must  be  clear  and  irresistible,  and  the 
injury  likely  to  be  produced  considerable.     It  is  so  eminently  just 
and  equitable  that  every  person  or  corporation  receivinj?  protection 
from  the  government  snould  each  contribute  hie  or  its  fair  and  just 
proportion  to  its  support,  that  a  court  of  chanceiy  should  never 
mterpose  except  to  prevent  great   wrong  and  injustice.    Mere 
technical  objections,  or  even  legal  omissions,  in  assessing  property 
or  the  collection  of  the  tax,  usually,  do  not  affect  in  the  slightest 
degree  this  strong  equitable  obligation.     If  many  of  the  require- 
ments of  the  law,  even  those  that  are  important,  should  be  omit- 
ted, still  the  strong  equitable  duty  to  pay  a  tax  on  property  re- 
mains.   When  it  escapes,  the  burthen  is,  unjustly  and  inequitably^ 
imposed  on  others  to  the  extent  that  property  is  relieved  from  its 
just  burthen. 

Again,  most  if  not  all  of  the  objections,  that  can  be  urged  in  a 
con]*t  of  equity,  may  be  successfully  interposed  at  law.  And,  there 
being  a  complete  remedy  at  law,  the  defence  should  be  limited  to 
that  forum,  except  in  but  few  cases,  and  that  to  prevent  great  in- 
justice and  wron^.  This  property  belonged  to  tne  railroad  com- 
pany ;  it  was  liable  to  be  taxed,  the  tax  was  imposed,  and  it  has 
never  been  paid,  and  equity  requires  not  that  tne  tax  should  be 
enjoined,  but  that  it  should  be  paid. 

What  we  have  said  applies  to  the  tax  imposed  on,  or  which  be- 
came a  lien  on  the  real  estate  of  the  railroad  company.  We  now 
come,  however,  to  the  tax  on  the  rolling  stock  and  other  personal 
property,  claimed  to  have,  at  the  time  of  the  assessment,  belonged 
to  Payson  &  Co.,  and  not  to  the  railroad  company.  If  this  prop- 
erty did  not  belong  to  the  railroad  company  then  it  was  improper- 
ly listed  to  it,  and  the  tax  thereon  did  not,  nor  could  it,  become  a 
lien  on  the  real  estate  of  the  railroad  company.  Furguson  was,  at 
least,  the  agent  of  Payson  &  Co.,  and  was  acting  for  them  when 
be  made  the  returns  to  the  county  clerks.  Whilst  it  is  denied  that 
he  was  the  principal  engineer  and  general  superintendent  of  the 
railroad  company,  it  is  alleged  that  he  was  acting  in  that  capacity 
for  the  construction  company. 

The  schedules  retumea  to  the  clerks  of  St.  Clair,  Monroe  and 
Randolph  counties  describe  the  rolling  stock  and  other  personal 
property  as  belonging  to  Payson  &  Co.  There  seems  to  be  some 
confusion  in  tliese  returns,  growing,  perhaps,  out  of  the  fact  that 
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printed  forms  applicable  to  ndlroadB  were  used,  and  in  endeavoring 
to  make  them  answer  for  the  returns  of  the  construction  company. 
The  return  states  that  ^'H.  R.  Payson  &  Co.,  contractors  to  build 
and  operate  the  Cairo  and  St.  Louis  Bailroad,  makes  return  of  its 
property  for  taxation  by  schedules,  as  follows :  Schedule  A  shows 
the  property  designated  by  law  'Bailroad  track'  belonging  to  or 
controlled  by  the  company,  and  the  listed  value  thereof.  Schedule 
marked  B  shows  an  inventory  of  all  property  denominated  by  law 
*  rolling  stock,'  belonging  to  or  controlled  by  this  company,  and 
listed  value  thereof;  also  the  length,  in  feet,  of  main  track  on 
which  said  rolling  stock  is  used  in  Illinois,  and  the  length,  in  feet, 
of  main  track  on  which  said  rolling  stock  is  used  elsewhere. 
Schedule  C  shows  the  tools  and  materials  for  repaiiB,  and  all  other 
personal  property  (except  rolling  stock)  belonging  to  or  owned  bj 
said  company,  and  the  location  and  listed  value  thereof." 

Schedule  A  is  headed  '^  Railroad  track  belonging  to  H.  R.  Pay- 
son  &  Co..  contractors  to  build  and  operate  uie  Cairo  and  St. 
Louis  Railroad  in  St.  Clair  county,  Illinois,  May  1,  1873." 
Schedule  B  is  headed  ^^  Rolling  stock  belonging  to  H.  K.  Pa^n  & 
Co.,  contractors  to  build  and  operate  the  Cairo  and  St.  Louis  Rail- 
road, May  1,  1873."  Schdule  C  is  headed  "  Personal  proprty  be- 
longing to  H.  R.  Payson  &  Co.,  contractors  to  build  and  operate 
the  Cairo  and  St.  Louis  Railroad  in  St.  Clair  county,  May  1, 1873." 
The  returns  and  schedules  filed  with  the  clerks  of  Monroe  and 
Randolph  counties  are  substantially  the  same  as  these. 

It  will  be  observed  that  the  return  states  that  it  is  of  the  prop- 
erty of  the  railroad  company,  while  the  caption  of  each  schedule 
describes  it  as  the  property  of  the  construction  company.  With 
this  repugnancy  in  this  return  we  can  only  look  to  the  circum- 
stances under  which  the  return  was  made,  for  a  solution  of  the 
difficulty.  The  construction  company  had  bound  themselves  to 
build  and  equip  the  road,  furnishing  materials  'and  labor,  for  which 
the  railroad  company  was  to  pay  them  as  the  work  progressed, 
and  the  former  company  was  to  operate  the  road  until  completed 
and  account  for  the  net  profits  to  the  railroad  company.  Tie  bill 
alleges  that  the  rolling  stock  was  not  delivered  to,  and  did  not  be- 
come the  property  of  the  railroad  company  until  in  September, 
after  the  schedules  were  returned.  Now,  if  the  construction  com- 
pany purchased  the  rolling  stock  and  owned  it  when  it  was  listed 
lor  taxation,  and  if  Fnrguson  was  not  the  agent  or  superintendent 
of  the  railroad  company,  and  had  no  authority  to  act  fdr  and  bind 
the  latter  company,  as  the  bill  alleges,  and  as  is  admitted  by  the 
demurrer,  then  this  roUinff  stock  was  wrongfully  listed  to  the  rail- 
road company,  and  the  collection  of  the  tax  thereon  should  be  en- 
joined.   The  same  is  true  of  the  tools  and  other  personal  property. 

But  if  the  personal  property  belonged  to  the  railroad  company 
on  the  first  of  May,  1873,  it  was  properly  listed  to  it,  without  refer- 
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^sneb  to  tlie  manner  or  form  in  which  the  retam  was  made.  Or, 
even  if  it  belonged  to  the  construction  company,  and  Furgnson 
was  the  superintendent  of  the  raib*oad  company,  and  he  returned 
it  as  belonging  to  the  railroad  company,  there  would  be  no  grounds 
for  staying  the  collection  of  the  tax,  as,  under  the  statute,  it  be- 
came a  lien  on  the  real  estate.  As  to  the  listing  and  ownership  of 
the  personal  property,  the  bill  makes  a  prima  facie  case  for  relief, 
and  that  part  of  the  bill  requires  an  answer. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remand- 
ed, with  leave  to  defendants  to  answer. 

Decree  reversed. 

DiCKST,  Ch.  J. — I  concur  in  the  conclusion  and  judgment,  but 
not  in  all  of  the  views  expressed. 

The  general  rule  as  to  relief  in  a  court  of  equity  against  a  tax  is  the  same 
that  applies  to  other  matters.  When  there  is  a  plain  and  adequate  remedy 
at  kw,  equity  affords  no  relief.  If  there  is  fraud,  if  the  enforcement  of  the 
tax  would  lead  to  a  multiplicity  of  suits,  produce  irreparable  injury,  or  throw 
a  cloud  upon  the  title  to  land,  in  such  cases  relief  is  given.  8tate  Railroad 
Tftx  Cases,  9d  XJ.  8.  075,  618.  If  the  tax  is  illegal  and  there  is  no  authority 
to  collect  it  the  officer  is  a  trespasser,  and  the  tax  payer  has  his  remedy  at 
law.  Where  the  tax  is  resisted  on  account  of  errors  in  the  mode  of  assess- 
ment merely  affecting  the  amount  of  the  tax,  there  is  in  all  of  the  States 
some  statutory  method  for  correcting  such  errors.  But  in  cases  of  errors  in 
assessment,  if  it  be  alleged  that  the  assessors  acted  fraudulently,  with  a  view 
of  imposing  on  the  tax  payer  more  than  his  proportion  of  the  tax,  equity  will 
give  relief.  Smith  v.  Humphrey,  20  Mich.  89H;  Merritto.  Humphrey,  24  Mich. 
170.  Prior  to  the  decision  of  the  principal  case,  it  was  held  in  Iowa  that 
the  illegality  of  the  tax  was  sufficient  ground  for  a  court  of  equity  to  restrain 
the  collection  of  the  tax.  Rood  v.  Board  of  Supervisors  of  Mitchell  Co.,  8d 
Iowa,  444.  This  was,  however,  the  only  State  in  which  it  was  distinctly  so 
decided.  In  many  cases,  however,  an  injunction  has  been  regarded  as  a  con- 
venient mode  of  testing  the  legality  of  a  tax.    Eyre  «.  Jacob,  14  Gratt.  434. 

In  Ohio,  it  is  expressly  declared  by  statute  that  suits  may  be  brought  to 
enjoin  the  illegal  levy  of  taxes  and  assessments,  or  the  collection  of  them. 
Revised  Statutes  of  Ohio,  $  5848  (1880). 

lo  State  Railroad  Tax  Cases,  02  XJ.  8.  618,  a  condition  was  attached  to 
granting  relief  in  equity  when  the  amount  of  the  tax  alone  was  in  dispute, 
that  the  tax  payer  should  pay  or  tender  the  amount  admitted  to  be  due. 
This  ruling  has  been  f ollowedin  numerous  cases.  Oumming  «.  National  Bank, 
101  U.  8. 153;   C^erman  National  Bank  of  Chica^^o  v.  Kimball,  28  A.  L.  J.  869. 

Multiplicity  of  suits  is  a  ground  of  equity  jurisdiction,  but  to  constitute  it 
a  ground  for  an  injunction  against  a  tax  the  parties  affected  must  have  a 
common  interest  affected  by  some  single  act.  A  number  of  liquor  dealers 
are  not  entitled  to  relief  in  equity  against  an  alleged  illegal  license  tax. 
Tonngblood  v.  Sexton,  82  Mich.  406. 

In  reference  to  taxes  due  the  Federal  Government  it  is  provided  by  statute 
that  no  injunction  shall  be  granted  to  restrain  their  collection.  R.  S.  N.  S., 
{  3224.  TluB  statute  gives  full  protection  to  officers  in  the  regular  administra- 
tion of  an  act  of  Congress;  it  is  thought,  however,  not  to  apply  where  the, 
collector  clearly  exceeds  the  authority  conferred  upon  him,  and  is  acting' 
without  the  pale  of  the  law.  £rskine«.  Hohnback,  14  Wall.  618;  Pullanv, 
Kinringer,  2  Abb.  0.  Ch.  24;  Frayser  e.  Russell,  8  Hughes  C.  Ch.  227. 

No  nference  is  made  in  these  notes  to  the  relief  given  by  courts  against 

8  A.  &  £.  R.  Oas.— 88 
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tha  ooUeetioii  of  taxes  levied  hj  cities^  cotinties,  and  other  nranicipaHtieSy 
where  it  ia  alleged  that  auch  municipalitiea  have  no  power  to  levy  tiie  tax  ia 
eontroveray.  It  stands  upon  different  grounds  and  relief  is  generally  given 
by  injunction.  Harward  e.  Levee  Co.,  61  Ul.  180;  Terrel  e.  Sharon,  M 
Conn.  106 ;  Bull  e.  Bead,  18  Gratt  87;  Btines  e.  Franklin  Co.,  48  Mo.  167. 


WzLLUM  B.  DmsxoBX)  Fbbb.  Adams  Exfbbbs  Co.,  etc.,  v.  Thb 

MiBsousi,  IB^ANSAg  &  Tbxas  Rt.  Co. 

Saxb  v.  Thb  Atohibon,  Topeka  &  Sauta  Fs  R  R  Oa 

Sams  v.  Thb  Dbnybb  &  Rio  Gbandb  Rt.  Co. 

The  Southern  Express  Co.  v.  The  St.  Louis,  Ibob  Mouetaih  d^ 

Southern  Rt.  Co. 

The  Southern  Express  Co.  v.  The  Memphis  &  LnrLE  Rook 

R.R.CO. 

(OkwiU  Otntrtcfthe  VhUed  Siatet,  Eif^hih  Otteuil.) 

The  express  business  is  a  branch  of  the  carrying  trade  which  the  Court  will 
take  notice  of  as  distinct  in  its  character  and  requirements  from  the 
business  of  transporting  large  masses  of  freight  in  tne  way  usually  done 
by  railroad  and  steamboat  companies. 

It  is  one  of  the  recoenized  necessities  of  the  express  business  that  the  pads- 
ages  forwarded  oy  it  should  be  accompanied  by  and  under  the  charge  of 
a  messenger  or  agent  of  the  company  while  in  transitu. 

Railroad  companies  transporting  express  matter  thus  accompanied  are  no 
longer  liable  to  all  the  obligations  of  a  common  carrier,  but  are  only 
bound  to  exercise  due  care,  skill,  and  diligence. 

Railroad  companies  have  no  right  to  open  and  inspect  packages  forwarded 
by  express,  especially  if  closed  or  sealed. 

It  is  the  duty  of  every  railroad  company  to  provide  suitable  conveyances  for 
the  transportation  of  express  matter  ana  of  the  person  in  charge  of  it 
at  reasonable  rates  of  compensation,  and  to  extend  these  facilities  equally 
to  all  en^sged  in  the  express  business. 

Courts  of  equity  have  power,  by  means  of  orders  and  decrees,  to  compel  rail- 
road companies  to  perform  their  duties  in  this  respect. . 

If  any  dispute  arises  as  to  what  is  reasonable  compensation,  such  courts  may 
determine  it,  not  by  fixing  the  rates  in  advance,  but  by  determining 
after  the  service  has  been  performed  what  is  reasonable  payment  therefor. 

A  railroad  company  cannot  insist  upon  payment  by  an  express  company  for 
services  rendered  in  advance  or  at  the  end  of  every  train. 

In  determining  what  is  reasonable  compensation,  the  court  will  presume  that 
the  rates  formerly  agreed  on  between  the  railroad  company  and  the  ex- 
press company  are,  prima  facie,  just  and  reasonable,  and  may  order  the 
express  company  to  give  a  bond  in  advance  for  indebtedness  which  it 
may  thereafter  incur. 

Where  no  such  former  agreement  has  existed,  it  is  competent  for  the  Court 
to  devise  soma  mode  of  oompensation  to  be  paid  as  the  business  pro- 
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Heiiher  the  statutes  nor  constitutions  of  Arkansas  or  Missouri  were  intended 
to  affect  the  rights  of  express  companies  in  such  cases  as  the  above;  and 
they  present  no  obstacle  to  such  decrees  as  may  enforce  the  rights  of 
the  companies. 

Bills  in  e<juity  in  the  Circuit  Court  of  the  United  States  for 
the  Eighth  Circuit 

The  bills  set  forth  substantially  that  the  complainants  were 
express  companies,  carrying  on  the  usual  business  of  such  compa- 
nies, and  that  they  had  been  afforded  by  the  railroad  companies, 
defendant,  the  usual  facilities  for  the  transportation  of  express 
matter  under  contracts  at  various  times  entered  into  and  renewed 
by  them.  The  companies  defendant  had,  however,  notified  the 
complainants  that  after  a  certain  date,  at  which  the  existing  con- 
tracts would  expire,  they  proposed  to  grant  exclusive  privileges 
upon  new  lines  to  another  express  company  or  themselves  to  under- 
t^e  the  business,  and  that  they  proposed  to  deny  to  complainants 
the  use  of  their  cars  for  the  carriage  of  their  express  safes  and 
messengers  as  theretofore. 

The  complainants  claimed  that  the  companies  defendant  had  no 
riglit  to  grant  such  exclusive  privileges ;  that  complainants  had  a 
right  to  conduct  their  business  over  the  defendant's  roads  at  reason- 
able rates,  and  in  the  manner  which  they  had  been  in  the  habit  of 
doing;  that  the  mere  transportation  of  their  goods,  like  other 
freight,  would  not  enable  complainants  to  carry  on  their  business, 
but  that,  on  the  contrary,  any  suspension  of  tlie  facilities  then 
afforded  them  would  prove  fatal  to  that  business  and  cause  com- 
plainants irreparable  damage.  They,  therefore,  prayed  for  injunc- 
tions to  restrain  the  companies  defendant  from  disturbing  the 
existing  business  relations,  or  denying  to  the  complainants  the 
facilities  which  they  had  theretofore  enjoyed,  and  from  excluding 
complainant's  messengers  or  safes  from  their  cars  upon  payment  of 
proper  compensation  therefor. 

Preliminary  injunctions  were  granted  and  afterwards  answers 
were  filed,  whereupon  the  cases  were  referred  to  an  examiner  to 
take  testimony.  The  facts  appearing  from  the  answers  and  the 
testimony  were  substantially  those  alleged  in  the  bills.  It  appeared 
that  one  of  the  corporations  defendant  was  incorpoi*ated  by  the 
State  of  Missouri  and  one  by  the  State  of  Arkansas.  By  the  Con- 
stitution of  Missouri  it  is  provided,  inter  alia : 

"  Railways  heretofore  constructed,  or  that  may  hereafter  be  con- 
structed, are  hereby  declared  to  be  public  highways^  and  railroad 
companies  common  carriers." 

^^  The  General  Assembly  shall  pass  laws  to  correct  abuses,  and 
prevent  unjust  discrimination  and  extortion  in  the  rates  of  freight 
and  passenger  tariffs,  on  the  different  railroads  of  this  State ;  and 
shall,  from  time  to  time,  pass  laws,  establishing  reasonable  maxi- 
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mnm  rates  of  charges  for  the  transportation  of  pass^^gcxs  and 
freights  on  said  raim>ads,  and  enforce  all  such  laws  hy  adequate 
penalties.'* 

The  Constitution  of  Arkansas  asserts  the  same  principle  and 
power  of  control  in  tlie  State  over  railroads. 

Statutes  of  both  States  are  in  existence  enforcing  the  aboro 
provisions. 

The  causes  were  heard  on  bills,  answers,  and  proofs,  on  the  com- 
ing on  of  the  examiner's  report,  on  a  motion  to  dissolve  the  pre- 
liminary injunction. 

Roscoe  Conkling,  Blair  &  Penr,  B.  M.  &  C  J.  Hughes, 
Clarence  A.  Seward,  F.  £.  Whitfield,  and  John  A.  Campbell  for 
William  B.  Dinsmore,  President,  etc. 

Glover  &  Sheplej  and  S.  M.  Breckinridge  for  the  Southern 
Express  Co. 

J .  O.  Broadhead,  Wager  Swayne,  B.  C.  Brown,  A.  S,  WilliamB, 
George  B.  Peck,  T.  J.  rortis,  Lyman  K.  Baas,  and  Edward  0. 
Wolcott,  for  the  railroads. 

February  21,  1882,  Mr.  Justice  Miller  delivered  the  opinion  of 
the  Court 

In  these  cases  amied  before  me  at  St  Louis,  with  Judges 
McCrary  and  Treat,  I  can  do  no  more  than  present  certain  genml 
conclusions  at  which  my  mind  has  arrived  in  regard  to  the  propo- 
sitions argued  by  counsel. 

1.  I  am  of  the  opinion  that  what  is  known  as  the  express  busi- 
ness is  a  branch  of  the  carrying  trade  that  has,  bj  the  necessities 
of  commerce  and  the  usages  of  those  engaged  in  transportation, 
become  known  and  recognized. 

That,  while  it  is  not  possible  to  give  a  definition  in  terms  which 
will  embrace  all  the  classes  of  articles  so  usually  carried,  and  to 
define  it  M'ith  precision  by  words  of  exclusion,  the  general  character 
of  the  business  is  suflSciently  known  and  recognized  as  to  require 
the  court  to  take  notice  of  it  as  distinct  from  the  transportation 
of  the  large  mass  of  freight  usually  carried  on  steamboats  and 
railroads. 

That  the  object  of  this  express  business  is  to  carry  small  and 
valuable  packages  rapidly,  hi  such  a  manner  as  not  to  subject  them 
to  the  danger  of  loss  and  damage  which,  to  a  greater  or  less  degree, 
attends  the  transportation  of  heavy  or  bulky  articles  of  commeroe, 
as  grain,  flour,  iron,  ordinary  merchandise,  and  the  like. 

2.  It  has  become  law  and  usage,  and  is  one  of  the  necessities  of 
this  business,  that  these  packages  should  be  in  the  immediate 
charge  of  an  agent,  or  messenger,  of  the  person  or  company  en- 
gaged in  it ;  and  to  refuse  permission  to  this  agent  to  accompany 
these  packages  on  steamboats  or  railroads  on  which  they  are  carried; 
and  to  deny  them  the  right  to  the  control  of  them  while  so  carried, 
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is  destractive  of  the  bnsineBS  and  of  the  rights  which  the  public 
have  in  the  nso  of  the  raiboads  in  this  class  of  transportation. 

3.  I  am  of  the  opinion  that,  when  express  matter  is  so  confided 
to  the  charsfo  of  an  agent  or  messenger,  the  railroad  company  is  no 
longer  liable  to  all  the  obli^tions  of  a  common  carrier,  but  that 
when  loss  or  injury  occurs  tne  liability  depends  upon  the  exercise 
of  due  care,  skill,  and  diligence  on  the  part  of  the  railroad  com- 
pany. 

4.  That  under  these  circumstances  there  does  not  exist  on  the 
part  of  the  railroad  company  the  right  to  open  and  inspect  all 
packages  so  carried,  especially  when  they  have  been  duly  closed  or 
sealed  up  by  their  owners  or  by  the  express  carrier. 

5.  I  am  of  the  opinion  that  it  is  the  duty  of  every  railroad  com- 
pany to  provide  such  conveyances  by  special  cars,  or  otherwise, 
attached  to  their  freight  or  passenger  trains,  as  are  required  for 
the  safe  and  proper  transportation  of  this  express  matter  on  their 
roads,  and  that  the  use  of  these  facilities  should  be  extended  on 
equal  terms  to  all  who  are  actually  and  usually  engaged  in  the 
express  bnsiness. 

If  the  number  of  persons  claiming  the  right  to  engage  in  this 
business  at  the  same  time,  on  the  same  road,  should  become  op- 
pressive, other  considerations  migbt  prevail ;  but  until  such  a  state 
of  affairs  is  shown  to  be  actually  in  existence,  in  good  faith,  it  is 
mmecessary  to  consider  it. 

6.  This  express  matter  and  the  person  in  charge  of  it  should  be 
carried  by  the  railroad  company  at  fair  and  reasonable  rates  of 
compensation ;  and  where  the  parties  concerned  cannot  agree  upon 
what  that  is,  it  is  a  question  for  the  courts  to  decide. 

7.  I  am  of  the  opinion  that  a  court  of  equity,  in  a  case  properly 
made  out,  has  the  authority  to  compel  the  railroad  companies  to 
carry  this  express  matter,  and  to  periorm  the  duties  in  that  respect 
which  I  have  already  indicated,  and  to  make  such  orders  ana  de- 
crees, and  to  enforce  them  by  the  ordinary  methods  in  use,  neces- 
sairy  to  that  end. 

8.  While  I  doubt  the  right  of  the  court  to  fix  in  advance  the 
precise  rates  which  the  express  companies  shall  pav  and  the  rail- 
road companies  shall  accept,  I  have  no  doubt  of  its  nght  to  compel 
the  performance  of  the  service  by  the  railroad  company,  and,  after 
it  is  rendered,  to  ascertain  the  reasonable  compensation  and  compel 
its  payment. 

9.  To  permit  the  railroad  company  to  fix  upon  a  rate  of  com- 
pensation which  is  absolute,  and  insist  upon  the  pavment  in  advance, 
cr  at  the  end  of  eveiy  train,  would  be  to  enable  them  to  defeat  the 
jnst  rights  of  the  express  companies,  to  destroy  their  business,  and 
would  be  a  practical  denial  of  justice. 

10.  To  avoid  this  difSculty  I  think  that  the  court  can  assume 
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that  the  rates,  or  other  mode  of  compensation  heretofore  existing 
between  any  snch  companies,  are  prima  facie  reasonable  and  jnst, 
and  can  require  the  parties  to  conform  to  it  as  the  bnsinesB  pro- 
greases,  witn  the  right  to  either  party  to  keep  and  present  an 
acconnt  of  the  bnsiness  to  the  court  at  stated  interyals,  and  claim 
an  addition  to,  or  rebate  from,  the  amount  so  paid. 

And  to  secure  the  railroad  companies  in  anj  imm  which  maj  be 
thus  found  due  them,  a  bond  from  the  express  company  may  be 
required  in  advance. 

11.  When  no  snch  arrangement  has  heretofore  been  in  existence, 
it  is  competent  for  the  court  to  devise  some  mode  of  compensation 
to  be  paid  as  the  business  progresses,  with  like  power  of  final 
revision  on  evidence,  reference  to  master,  etc. 

12.  I  am  of  opinion  that  neither  the  statutes  nor  constitutions 
of  Arkansas  or  Missouri  were  intended  to  affect  the  right  asserted 
in  these  cases ;  nor  do  they  present  any  obstacle  to  sucn  decrees  as 
may  enforce  the  rights  of  the  express  companies. 

Subsequently  the  following  order  was  entered  by  KcCraiy, 
Circ.  J.: 

In  this  case  it  is  ordered  that  the  injunction  hereinbefore  granted 
shall  remain  in  force  until  otherwise  ordered  by  the  court  C!oan- 
sel  will  be  heard  at  a  convenient  time  upon  the  question  of  the 
form  of  the  decree  to  be  entered  herein,  in  pursuance  of  the 
opinion  of  the  court,  announced  by  Mr.  Justice  Miller  and  here- 
with filed. 

DBORBB  SNTSBSD  IN  ABOVE  CASE. 

United  States  of  America^  Eaetem  District  of  Mtnouri^  m. 

In  the  Oircuit  Court  of  the  United  States  in  and  for  said 
district. 

Present — The  Honorable  George  W.  McCrary,  Circuit  Jadge. 
The  Honorable  Samuel  Treat,  District  Judge. 

Be  it  remembered  that  on  the  day  of  March,  A.  D.  1882,  at 
the  regular  March  Term  of  said  Circuit  Court,  the  following, 
among  other  proceedings,  were  had,  and  appear  of  record,  to  wit : 
The  Southern  Express  Co.  v.  The  St  Louis,  Iron  Mountain  and 
Southern  Ry.  Co. 

And  now  this  day  come,  the  parties  aforesaid,  and  by  their 
counsel  then  and  there  present,  bring  on  this  cause  to  be  heard  on 
the  pleadings  and  proofs,  and  the  same  were  then  and  there 
presented  to  the  "Court,  and  the  argument  of  counsel  for  the 
respective  parties  is  heard,  and  the  said  cause  is  then  and  there 
submitted,  and  due  deliberation  having  been  thereupon  had, 

It  is  by  the  Court  ordered,  adjudged  and  decreed,  as  follows: 
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I. — That  the  express  business,  as  follj  described  and  shown 
in  the  record,  is  a  branch  of  the  carrying  trade  that  has,  bj 
the  necessities  of  commerce  and  the  usages  of  those  engaged 
in  transportation,  become  known  and  recognized  so  as  to  require 
the  Court  to  take  notice  of  the  same  as  distmct  from  the  ordinary 
transportation  of  the  large  mass  of  freight  usually  carried  on 
steamboats  and  railroads. 

II. — That  it  has  become  the  law  and  usage,  and  is  one  of  the 
necessities  of  the  express  business,  that  the  property  confided 
to  an  express  company  for  transportation,  should  be  kept  while  in 
transit  in  the  immediate  charge  of  the  messenger  or  agent  of  such 
express  company. 

III. — That  to  refuse  permission  to  such  messenj^rs  or  agents  to 
accompany  such  property  on  the  steamboats  or  railroads  on  which 
it  is  to  be  carried^  and  to  deny  to  them  the  right  to  the  custody  of 
the  property  while  so  carried,  would  be  destructiye  of  the  express 
bosiness  ana  of  the  rights  which  the  public  have  to  the  use  of  such 
steamboats  and  railroads  for  the  transportation  of  such  property  so 
under  the  control  of  such  messengers  or  agents. 

lY. — That  the  defendant,  its  ofiicers,  agents  and  servants  have 
no  right  to  open  or  inspect  any  of  the  packages  or  express  matter 
which  may  be  offered  to  it  for  transportation  by  the  plaintiff's  com- 
pany, or  to  demand  a  knowledge  of  the  contents  thereof,  nor 
to  refuse  transportation  thereof  unless  such  inspection  be  granted 
or  snch  knowledge  be  afforded. 

V. — That  it  is  the  duty  of  the  defendant  to  carry  the  express 
matter  of  the  plaintiff's  company,  and  the  messengers  or  a^nts  in 
charge  thereof,  at  a  just  and  reasonable  rate  of  compensation,  and 
that  such  rate  of  compensation  is  to  be  found  and  established  as  a 
unit,  and  is  to  include  as  well  the  transportation  of  such  messengers 
or  agents  as  of  the  express  matter  in  tneir  custody  and  under  tneir 
control. 

VLr-That  on  and  subseq nent  to  the  first  day  of  April,  18Y8,  the 
said  defendant  afforded  to  the  said  plaintiff  all  the  facilities  needed 
by  it  for  the  conduct  of  its  express  business  over  the  defendant's 
lines  and  such  as  were  specifically  provided  for  in  the  contracts  in 
the  bill  herein  set  fortn;  that  thereafter  the  defendant  notified 
the  plaintiff  that  such  facilities  would  be  withdrawn ;  and  that  it 
was  the  intention  and  purpose  of  the  defendant  to  exclude  the 
pkintiff's  company  from  its  lines  on  and  after  the  25th  day  of  May, 
1880 ;  that  such  intention  and  purpose  were  restrained  by  the  pre- 
liminary injunction  order  of  the  Court ;  which  said  injunction  order 
was  afterwards  modified,  as  appears  in  the  record. 

yij. — That  it  is  the  duty  of  the  defendant  to  afford  to  the 
plaintiff  all  express  facilities,  and  to  the  same  extent  and  upon  the 
same  trains  that  said  defendant  may  accord  to  itself,  or  to  any 
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other  company  or  corporation  engaged  in  the  conduct  of  an  exnreaa 
bnsinesB  on  the  defendant's  hnes,  and  to  afford  the  same  fac^tiea 
to  plaintiff  on  all  its  paasen^r  trains. 

VlII. — ^That  the  plaintiff  keep  and  render  monthly  a  tnie 
accoont  of  the  services  performed  for  it  by  defendant,  and  pay 
therefor  at  the  rate  hereinafter  specified  on  or  before  the  15th  of 
each  month  after  the  date  hereof  for  the  business  of  the  month 
preceding,  and  that  the  defendant  has  no  right  to  require  prepay- 
ment for  said  express  facilities,  or  pay  therefor  at  the  end  of  eyery 
train  or  in  any  other  manner  than  as  is  herein  provided ;  and  that 
plaintiff  execute  and  deliver  to  the  defendant  a  bond  in  the  sum 
of  $150,000,  conditioned  well  and  faithfully  to  make  such  pay- 
ments as  is  herein  provided,  with  sureties  to  be  approved  by  a  judge 
of  this  court 

IX. — That  it  is  and  was  the  duty  of  the  said  defendant  to  affoxd 
and  to  have  afforded  such  facilities  to  the  plaintiff  as  herein  speci- 
fied for  a  just  and  reasonable  compensation. 

X. — Wnereas,  it  is  aJleged  by  complainant  that,  since  the  com- 
mencement of  this  suit  and  the  service  of  the  preliminarv  order  of 
injunction  herein,  the  defendant  has,  in  violation  of  said  m junction 
and  of  the  rights  of  complainant,  made  unjust  discriminations 
against  complainant,  and  nas  charged  complainant  unjust  and 
unreasonable  rates  for  carrying  express  matter;  therefore,  it  is 
ordered  that  complainant  have  leave  hereafter  to  apply  for  an 
investigation  of  these  and  similar  allegations,  and  for  such  order 
with  respect  thereto  as  the  facts  when  ascertained  may  justify,  and 
for  the  appointment  of  a  master  to  take  proof  and  report  thereon. 

XI. — ^Tnat  the  defendant,  its  ofiicers,  agents,  servants  and 
employees,  and  all  persons  acting  under  tlieir  authority,  be,  and 
they  hereby  are,  permanently  and  perpetually  enjoined  and  ro> 
strained  from  interfering  with  or  disturbing  in  any  manner  the 
enjoyment  by  the  plaintiff  of  the  facilities  provided  for  in  this 
decree  to  be  accorded  to  it  by  the  said  defendant  upon  its  lines  of 
railway,  or  such  as  have  been  heretofore  accorded  to  it  for  the 
transaction  of  the  business  of  the  plaintiff  and  of  the  express 
business  of  the  public  confided  to  its  care,  and  from  interfering 
with  any  of  the  express  matter  or  messengers  of  the  plaintiff,  ana 
from  excluding  or  ejecting  any  of  its  express  matter  or  messengers 
from  the  depots,  trains,  cars  or  lines  of  the  said  defendant  as 
the  same  are  W  this  decree  directed  to  be  permitted  to  be  enjoyed 
and  occupied  by  the  said  plaintiff,  and  from  refusing  to  receive 
and  transport  in  like  manner  as  the  said  defendant  is  now  trans- 
porting, or  as  it  may  hereafter  transport  for  itself  or  for  any  other 
express  company  over  its  lines  of  railway,  the  express  matter  and 
messengers  of  the  said  plaintiff,  and  from  interfering  with,  or  dis- 
turbing the  business  o^  the  said  plaintiff  in  any  way  or  manner 
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wLatsoeyer ;  the  said  plaintiff  paying  for  the  services  performed  for  it 
bj  the  defendant  month]y  as  herein  prescribed,  at  a  rate  not  exceed- 
ing fifty  per  centum  more  than  its  prescribed  rates  for  the  transpMor- 
tatiou  of  ordinary  freight,  and  not  exceeding  the  rate  at  wnich 
it  may  itself  transport  express  matter  on  its  own  account,  or  for 
any  other  express  or  other  corporation,  or  for  private  individuals^ 
reserving  to  eitiber  party  the  right  at  any  time  hereafter  to  apply 
to  this  Court,  according  to  the  rnles  in  equity  proceedings,  for  a 
modification  of  this  decree,  as  to  the  measure  of  compensation 
herein  prescribed. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  defendant 
pay  the  costs  to  be  taxed  herein,  and  that  an  execution  or  a  fee  bill 
issue  therefor. 

IVe  are  chiefly  indebted  for  the  matter  contained  in  the  following  note  to 
the  very  czhanstiTO  and  elaborate  brief  presented  by  counsel  for  the  Adams 
ExpFiiss  Company  which  has  been  kindly  placed  at  our  disposal. 

The  jurisdiction  in  the  case  was  complete,  the  complainants  and  defend- 
ants being  citizens  of  or  incorporated  by  dilEerent  States.  Stoiu^hton  «. 
Hill,  3  Woods,  405;  Shelton  «.  Tiffin,  6  How.  185;  Fargo  v.  Louisviile  R.R. 
Co.,  0  Fed,  Rep.  787. 

At  any  rate  no  matters  dehors  he  bill  could  be  pleaded  after  an  answer  on 
the  merits  has  been  filed.  Wickliffe  «.  Owings,  17  How.  47;  Jones  «. 
League,  18  How.  76;  Coal  Co.  «.  Blatchford,  11  Wall.  172;  Pond  o.  Ver- 
mont, 19  Blatch.  280;  Oause  v.  Clarksville,  Fed.  Kep.  858;  Dodge  v,  Perkins, 
4  Has.  435;  Webb  v.  Powers,  2  Wood  &  Min.  497;  Whyte  v.  Qibbes,  20 
How.  541;  Wood  «.  Manus,  1  Sumn.  578;  The  Isaac  Newton,  Abb.  Adm. 
11. 

The  capacity  of  Dinsmore  to  sue  as  president,  which  he  was  permitted  to- 
do  by  the  statutes  of  New  York,  where  the  principal  office  of  his  express, 
company  is  situate,  would  seem  to  be  clear  on  principles  of  state  comity. 
Maltz  9.  American  Express  Co.,  1  Flippin,  611 ;  Westcott «.  Fargo,  61  N.  T. 
547;  Liverpool «.  Massachusetts,  10  Wall.  566 ;  Chamberlain  of  London^s  Case, 
3  Coke,  62  b;  Skinner  «.  Lambert,  4  M.  &  G.  477;  Cortis  v,  Kent,  7  B.  &  C. 
830;  Fargo  «.  Louisville  R.  R  Co.,  6  Fed.  Rep.  787;  Relfe  e.  Rundle,  lOa 
U.  &  225. 

Ttie  fact  that  express  companies  carry  oh  a  peculiar  business  is  expressly 
recognized  by  various  acts  of  Congress.  The  chief  of  which  are  as  follows: 
Stat.  July  1,  1862,  12  U.  8.  Statutes,  478;  March  8,  1863,  13  U.  8.  8tatute8, 
722;  June  80,  1864,  13  U.  8.  8t.  276;  July  13,  1866,  14  U.  8.  St.  121;  March 
8^  1879,  20  U.  8.  8t.  478;  June  10,  1880,  21  U.  8.  8t.  KJ. 

And  both  by  the  State  and  federal  judiciary  in  a  number  of  decided 
cases.  See  inter  alia.  Pensacola  v.  Western  Co.,  6  Otto,  0;  Bank  of  Ken- 
tacky  «.  Adams  Express  Co.,  3  Otto,  184;  Express  Co.  v.  Caldwell,  21  Wall. 
267;  Liverpool  Ins.  Co.«.  Massachusetts,  10  Wall.  574 ;  Norwalk  Bank  «.  Adams- 
Bxpress  Co.,  19  How.  Pr.  R.  462;  Marshall  v.  American  Express  Co.,  7  Wis» 
Rep.  1;  Southern  Express  Co.  e.  Crook,  44  Alabama  Rep.  486:  Sullivan  «. 
Thompson,  99  Mass.  Rep.  259;  Whitbeck  v,  Holland,  45  N.  Y.  Rep.  13; 
Stadecker  «.  Combs,  9  Richardson,  193. 

The  business  done  by  express  companies  is  of  the  greatest  possible  service  to 
the  community.  On  receiving  goods  to  be  transported  to  a  distant  point 
they  become  Uable  for  loss  or  dunage  during  the  whole  time  they  are  in 
transitu. 
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Rftilway  oompaniea  afford  no  such  accommodation  to  the 'public  It  k 
«lear  that  they  cannot  be  forced  to  receive  goods  for  trannt  to  a  point 
beyond  their  own  line.  People  e.  Chicago,  65  IV«  95;  Yinoent  v.  Chicago,  49 
111.88. 

And  it  is  at  least  doubtful  under  the  authorities  whether,  if  thej  please  to 
receive  such  goods,  they  can  bind  themselves  so  as  to  be  liable  for  loss  or 
•damage  occurring  beyond  their  line.  This  is  substantially  becominff  surety 
for  the  faults  or  miscarriages  of  another  company.  Pearce  e.  MadSaon,  SI 
How.  441 ;  State  Bank  e.  Butler,  44  Vermont,  144;  Smead  «.  Indianapolis,  11 
Indiana,  104;  Bank  of  Gtonesee  «.  Patchin  Bank,  8  Eernan,  809;  Bridgeport «. 
Empire  Stone  Co.,  80  Barb.  431 ;  Smith  v.  Alabama  Ins.  Co.,  4  Alabama  N.  8. 
558;  Amot «.  Erie  R.  R.  Co.,  67  N.  Y.  315;  Railroad  Co.  «.  Howard,  7  Walt 
392;  Pearce  e.  Madison  Co.,  21  How.  440. 

See  further  on  this  point  Railway  Co.  e.  McCarthy,  6  Otto,  266;  Reed  «. 
Saratoga  ft  C.  R  Co.,  19  Wen.  584  (1888);  St.  John  e.  Exp.  Co.,  1  Wooda, 
612  (1871) ;  Berg_e.  Narragansett  Steamship  Co.,  5  Daly,  894  (1874) ;  Candee  e. 
Pa.  R.  Co.,  21  Wis.  582  (1867);  R.  R  Co. «.  Androscoggin  Mills,  22  Wall. 
594  (1874).     Contra,  see  Amer.  Ex.  Ck>.  v.  2d  Nat.  Bk.,  69  Pa.  St.  894  (1871). 

Riulroads  are  quasi  public  corporations,  the  consiaeration  for  the  gnnt 
of  their  franchises  being  the  accommodations  they  afford  to  the  public.  They 
ve  to  be  considered  as  engaged  in  a  public  service.  Hannibal  v.  Swift,  12 
Wall  270;  Messenger  v.  Penn.  Co.,  8  Yroom,  581;  Chicago  «.  People,  56  Rl. 
880;  Coggs  «.  Barnard,  Ld.  Raymond,  909;  McDuffee  v.  Railroad.  52  K.  H. 
447;  Baxendale  v,  G.  W.  R  R  Co.,  5  Scott  N.  S.  886;  Sanforde.  Railroad  Co., 
12  Harris,  880;  Munn  e.  Illinois,  4  Otto,  180;  Chicago  e.  Iowa,  4  Otto,  161; 
O.  W.  R  R  Co.  V.  Bums,  60  111.  284 ;  Churton  e.  Bristol,  1  Best  A  Smith,  162; 
Peoria  Co.  «.  Coal  Co.,  68  HI.  489. 

It  Ib  therefore  their  clear  duty  to  afford  the  public  all  reasonable  facilities 
to  carry  on  business.  What  reasonable  facilities  are  is  to  be  determined  by 
usi^  and  custom.  Martel  e.  St.  Louis,  94  111.  67;  Sopiety  v,  Lehigh,  82  N. 
J.  £q.  846;  Hale  «.  Company,  82  N.  H.  299;  Wilder  e.  St  Paul,  12  Minn. 
192;  Blakemare  «.  Glamorganshire,  1  My  I.  A  K,  162.  It  seems  to  be  settled 
by  numerous  authorities  that  these  facilities  must  be  impartially  afforded,  no 
individuals  or  corporations  being  specially  preferred  to  others.  Parker  e. 
Bristol  Co.,  6  Exchq.  702;  Chicago  «.  People,  56  111.  880;  New  Eng.  Ex.  Co. 
e.  Maine,  57  Maine,  196;  Bennett  e.  Button,  10  N.  H.  481;  Sanford  «.  Cata- 
wissa,  infra,  24  Penn.  St.  881. 

The  weight  of  English  authority  is,  however,  the  other  way.  Packford  e. 
O.  J.  R  Co.,  10  M.  A  W.  899,  588;  Parker  e.  G.  W.  R  Co.,  7  M.  &  G.  258; 
Crouch  e.  L.  A;  N.  W.  R  Co.,  2  C.  &  E.  789;  Parker  v.  G.  W.  R  Co..  11  C. 

B.  545;  Edwards  «.  G.  W.  R  Co.,  Jl  C.  B.  588;  Crouch  «.  L.  A  N.  W.  R 
Co.,  14  C.  B.  255;  Crouch  «.  G.  N.  R  Co.,  9  W.  H.  &  G.  556;  Finnic  «.  G. 
A  8.  W.  R,  2  Macqueen,  H.  of  L.  Cas.  177;  S.  C,  84  Eng.  L.  &  Eq.  11; 
Crouch  9.  G.  N.  R  Co.,  11  H.  A  G.  742;  Barker  e.  M.  R  Co.,  18  C.  B.  46; 
Parker  «.  G.  W.  R.  Co.,  6  E.  &  R.  77 ;  Caterham  R  Co.  v.  L.  B.  &  S.  C.  R 
Co.,  1  C.  B.  N.  S.  410;  Barret  «.  G.  N.  R  Co.,  id.  423;  Ransome  e.  E.  C. 
R  Co.,  id.  437;  Oxlade  v.  N.  E.  R  Co.,  id.  454;  Marriott  e.  L.  &  a  R  Co., 
id.  499;  Beadell  v.  E.  C.  R.  Co..  2  C.  B.  N.  S.  509;  Painter  e.  L.  B.  A  S. 

C.  R  Co.,  id.  702;  Baxendale  e.  N.  D.  R  Co.,  8  C.  B.  N.  S.  824;  Harris  e. 
C.  &  W.  R  Co.,  id.  698;  Jones  «.  E.  C.  R  Co.,  id.  718;  Baxendale  e.  E. 
C.  R  Co..  4  C.  B.  N.  S.  68;  Ransome  «.  E.  C.  R  Co.,  id.  185;  Cooper  e. 
L.  &  S.  W.  R  Co.,  id.  788;  Piddin^n  v,  S.  E.  R  Co.,  5  C.  B.  N.  S.  Ill; 
Baxendale  e.  G.  W.  R  Co.,  id.  809;  Baxendale  e.  G.  W.  R  Co.,  id.  886; 
Nicholson  e.  G.  W.  R  Co.,  id.  866;  Garton  v.  G.  W.  R  Co.,  id.  669; 
Garton  e.  B.  &  E.  R  Co.,  4  H.  &  M.  88;  Garton  e.  B.  &  E.  R  Co.,  6  C.  R 
:N.  S.  689;  Bennett  e.  M.  &  4?  L.  R  Co.,  id.  707;  Nicholson  v.  G.  W.  R 
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Co.,  ^  C  B.  K.  8.  755;  Bansome  v,  £.  C.  B.  Co.,  8  C.  B.  N.  8.  700; 
Ckuion  •.  B.  A  £.  B.  Co.,  1  B.  &  8. 112;  Bazendale  f>,  B.  &  £.  B.  Co.,  11 
€.  B.  N.  8.  787;  Branlej  «.  8,  £.  B.  Co.,  12  C.  B.  N.  8.  68;  Baxendale  ft. 
L.  &  8.  W.  B.  Co.,  id.  758;  Bazendale  v.  G.  W.  B.  Co.,  14  C.  B.  N.  8.  1; 
Bazendale  «.  G.  W.  R  Co.,  16  C.  B.  N.  8.  137;  Sutton  v.  G.  W.  B.  Co.,  3 
H.  &  C.  800;  Bazendale  o.  L.  &  8.  W.  R  Co.,  L.  R  1  £zchq.  187;  8.  C, 
4  H.  &  C,  130;  Palmer  «.  L.  &  8.  W.  R  Co.,  L.  R  1  C.  P,  688;  West  «.  L. 
&  N.  W,  R  Co.,  L.  R  5  C.  P.  622;  Palmer  «.  L.  B.  &  8,  C.  B.  Co.,  L.  R 
«  C.  P.  104;  Parkinson  «.  G.  W.  R  Co,,  id.  554. 

These  cases  seem  to  be  based  on  statutes  general.  LegislatiTe  and  consti- 
tutional provLnons  are  common  in  the  United  States  prohibiting  discrimina- 
tion, but  are  usually  regarded  as  simply  declaratory  of  the  common  law. 
Munn  «.  Illinois,  4  Otto,  126;  Sinking  Fund  Cases,  9  Otto,  719;  Chicago  •. 
Iowa,  4  Otto,  161 ;  01cott«.  Supervisors,  16  Wall.  694;  Beckman  «.  Saratoga,  8 
Paige,  45;  Commissioners  «.  P.  &  O.  R  R  Co.,  63  Maine,  279;  Bailroad  •. 
Richmond,  19  Wall.  584;  Commissioners  «.  P.  &  O,  R  R  Co,,  63  Maine, 
285;  Stat.  17  &  18  Vict.  c.  81,  {2;  Shipper  «.  Pennsylvania,  11  Wright,  840; 
Sanford  «.  Catawissa,  12  Harris,  878;  Attorney  General  v.  Bailroads,  85 
Wisconsin,  525,  526;  Winona  «.  Blake,  4  Otto,  180;  Peoria  Co.  «.  Coal  Co.. 
68  IlL  489 ;  Olcott «.  The  Supervisors,  16  Wall.  694 ;  Perrine  «.  Chesepeake 
Co.,  9  How.  184;  Munn  «.  nimois,  4  Otto,  188. 

Courts  may,  by  impropriate  process,  enforce  the  duties  and  obligationB  im- 
pMed  upon  railroad  companies  either  by  lenslation  or  by  common  law.  Chi- 
cago •.  Smith,  68  Bl.  274;  U.  8.  «.  U.  P.  R  R  Co.,  4  Dillon,  479;  afSrmed, 

1  Otto,  848;  State  «.  Hartford,  29  Conn.  588;  Bez  v.  Severn,  2  Bam.  &  Aid. 
646;  Mobile  «.  Wisdom,  5  Heiskell,  125;  Indianapolis  «.  State,  87  Ind.  489; 
Rex  •.  Severn,  supra;  People  v,  Bochester,  14  Hun,  871;  People  «.  Troy, '87 
How.  Pr.  Bep.  427;  Chica^  v.  People,  56  III.  865;  People  v.  I^wTork,  MS. ; 
Rutherford  «.  Grand  Trunk,  18  "Lower  Canada  Jurist,*'  11.  And  where  the 
forms  of  common  law  procedure  are  insufficient,  equitable  jurisdiction  at- 
taches to  secure  the  full  rights  of  the  public  on  the  premises.  Coming  «. 
Troy  R  R  Co.,  40  N.  T.  191;  Boston  «.  Boston,  16  Pick.  525;  Gardners. 
Kewburgh,  2  Johns.  Ch.  162;  Belknap  «.  Belknap,  id.  478;  Sandford  «.  B.  R 
Co.,  12  Harris,  880;  McDuffee  «.  R  R,  52  N.  H.  451;  Avar  «.  Regents  Co., 
Cooper,  221 ;  19  Yesey,  879;  Biver  Co.  v.  North  Co.,  1  Rail  Cas.  185;  1  Story 
£a.  Sec.  64  k;  Taylor  «.  Merchants  Co.,  9  How.  890;  Rathbone  «.  Warren,  10 
Jonns.  587;  McCalmont «.  Lawrence,  1  Blatch.  282;  Fosters.  Swazey,  2  W. 
A  M.  217;  Perkins  v.  Washington,  4  Cow.  645;  Stevens  v.  Gladding,  17  How. 
447 ;  Miller  «.  McCan,  7  Paise,  451 ;  Frost  v,  Mvrick,  1  Barb.  862 ;  High  on 
Injunctions,  ]>.  28,  sec.  1 ;  City  v.  Mayor,  1  Hughes,  90. 

Ifandatory  injunctions  have  been  employed  to  accomplish  this  purpose. 
O.  N.  R  R  Co.  «.  Clarence  R  R  Co.,  1  Coll.  507;  £arl  «.  G.  N.  R.  B.  Co., 
10  Hare,  664;  Coming  «.  Troy  R  R  Co.,  40  N.  Y.  191 ;  Storcr  «.  G.  W.  Co., 

2  Y.  &  C.  48;  Wilson  v,  Fumess  Co.,  L.  R  9  £q.  28;  Sanderson  «.  Cocker- 
mouth  Co.,  11  Beav.  497;  G.  N.  Co.  v.  Mancfa.  Co.,  5  De  G.  &  8. 188;  Greene 
9,  West  C.  Co.,  L.  B.  18  £q.  44;  Hood  «.  N.  £.  Co.,  L.  R  8  £q.  066,  on  ap- 
peal, 5  Ch.  App.  525;  Commonwealth  e.  £astera,  108  Mass.  259;  Harris  v. 
Cockermouth  Co.,  8  C.  B.  N.  8.  698;  Mariott  «.  London  Co.,  1  C.  B.  N.  8. 
498;  Yincent «.  C.  ft  A.  R  R  Co.,  49  111.  87;  Chicago  «.  Chicago,  0  Bissel, 
219;  2  Bed.  on  Bail.  {205;  Taylor  v,  Salmon,  4  My.  &  Cr.  141;  Maro  v,  Mala- 
chy,  1  Id.  559;  Walworth  e.  Holt,  4  Id.  619,  685. 

Some  authorities  are  to  be  found  to  the  cfEect  that  railway  companies  have 
no  ezclusive  risht  to  conduct  the  ezpress  business  on  their  roads.     Lake  Su- 

Eerior  e.  United  States,  98  U.  8.  448 ;  Southern  Bzpress  Co.  «.  Memphis  and 
ittle  Bock  R  R  Co.,  18  Cent.  L.  Joura.  68.     Nor  to  give  themselves  pref- 
erential facilities  therefor.     Sanford  «.  Catawissa,  24  Penn.  St.  R>p.  880; 
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McDiiffee  v.  R.  R.  Co.,  52  N.  H.  Rep.  430;  New  England  Express  Co.  •. 
Maine  R.  R.  Co.,  9  Am.  L.  R.  N.  S;  728;  Marriott «.  London  Co.,  1  C.  B.  N. 
8.  87;  Parkinson  «.  Great  Western  Co.,  L.  R  6  C.  P.  554;  Gaston  «.  Bristol 
R.  Co.,  0  C.  B.  N.  8.  639;  Baxendale  v.  North  Deven  Co.,  3  C.  B.  N.  8.  324; 
Bazendale  «.  Great  Western  Co.,  5  O.  B.  N.  8.  345;  Palmer  «.  London,  L.  R. 
6  C.  P.  194;  Southern  Express  Co.  «.  Louisville  &  Nashyille  IL  R  Co.,  4 
Fed.  Rep.  481.  See,  however,  to  the  contrary,  The  D.  B.  Marton,  11  Blatch* 
233 ;  Jenks  v.  Coleman,  2  Sumn.  221 ;  Burgess  «.  Clemens,  1  Maull  &  Schurzh, 
806;  Tell  «.  Knight,  b.  M.  &  W.  269;  Barney  v.  Oyster  Bay  &  H.  Steamboat 
Co.,  67  N.  Y.  302;  N.  E.  Express  Co.  «.Me.  Cent.  R  R.  Co.,  57  Me.  194;  Cam- 
bloss  V,  P.  &  R  R  R,  4  Brewst  563;  Sargent  v.  Boston  &  Me.  R  R  Co.,  115 
Mass.  416.  All  of  which  defendants  in  the  principal  cases  cited  as  showing 
that  they  were  not  bound  to  furnish  to  the  complainants  the  special  facilities 
to  carry  on  their  business  prayed  for. 

There  are  at  any  rate  certain  serious  obstacles  to  railway  companies  carry* 
ing  on  such  business.  They  cannot  lawfully,  according  to  some  authorities, 
undertake  the  transport  of  goods  to  and  from  stores  or  residences,  or  guar- 
antee them  safety  beyond  their  own  line.  Am.  Ex.  v.  Wolf,  79  111.  430;  Am. 
Ex.  «.  Robinson,  72  Penn.  St.  274;  Thomas  «.  Boston,  10  Met.  477;  Whitbock 
•.  Holland,  45  N.  T.  17;  id.  55  Barb.  443;  Hoagland  «.  Hannibal,  39  Mo. 
451;  St.  Joseph  v.  Saville,  39  Mo.  460;  People  «.  Chicago,  55  III.  95;  Mayor 
V,  Macon,  7  Georgia,  221;  Abbott  v.  Baltimore,  1  Md.  Ch.  542.  (See  also  au- 
thorities oollectea  supra  on  this  point.)  But  see  Cahn  v.  Mich,  ft  C.  R  R  Co. 
71  III.  96. 

Nor  is  it  perfectly  clear  that  they  have  a  right  to  transport  and  make  them- 
seWes  liable  for  the  safe  transportation  of  money,  though  the  weiglit  of  au- 
thority is  that  they  have  such  a  right.  Bank  «.  Adams  Express  Co.,  93  U.  S. 
185;  New  Jersey  Co.  «.  Merchants*  Bank,  6  How.  722.  Nor  that  they  have 
power  to  forward  goods,  collect  the  price  thereof,  and  remit  to  the  sender. 
Coilender  o.  Dinsmore  et  al.,  55  N.  Y.  200;  Bland  «.  Southern  Express  Co.,  1 
Hughes,  345.  But  see  King  «.  Coughtry,  4  Johnson,  107.  Nor  can  railway 
companies  indorse  or  protest  negotiable  i>aper.  Enapp  v.  Express  Co.,  55  N. 
H.  348;  Whitney  «.  Merchants'  Ex.,  104  Mass.  152;  Palmer  «.  Am.  Ex.,  51 
N.  T.  416;  Am.  Ex.  Co.  «.  Havre,  21  Md.  41;  Batenuin  v.  Md.  Walla  R  R 
Co.,  L.  B.  1  C.  P.  499;  Byles  on  Bills,  62. 

A  railroad  company  has  of  course  no  right  to  accomplish  indirectly  what 
it  has  no  power  to  accomplish  directly.  It  cannot,  therefore,  discriminate  in 
its  own  favor  by  fixing  enormous  rates  of  freight.  The  rates  must  be  mod- 
erate and  reasonable  in  amount.  13  Am.  Law  Reg.  N.  8.  189;  Winona  o. 
Blake,  4  Otto,  180;  Olcott  «.  Banfill,  4  N.  H.  537,  546;  Story  on  Bailments, 
§508;  Holford  «.  Adams,  2  Duer,  480;  Crouch  «.  G.  N.  Co.,  11  Ex.  752;  New 
Eng.  Co.  «.  Maine,  57  Maine,  188,  194;  Vincent  «.  Chicago,  49  111.  33,  43;  19 
Am.  Law  Reg.  O.  8. 593;  2  Redfield  on  Railways,  95;  Pickford  «.  Grand  Co., 

10  M.  &  W.  399,  422,  424;  Harris  e.  Packwood,  3  Taunt.  264;  9  Am.  Law 
Reg.  N.  8.  728;  Browne's  Law  of  Carriers,  82;  Sanford  •.  Catawissa,  24  Pa. 
St.  378,  381 ;  McDufieo  ^.  R  R  Co.,  52  N.  H.  430;  Shipper  v.  Pennsylvania 
R  R  Co.,  47  Penn.  St.  338,  340;  Messenger  v,  Pennsylvania  R.  R.  Co.,  36  N. 
J.  Law  Reps.  407,  412;  Lord  Hale,  De  Partibus  Maris,  1  Harg.  Law  Tracts, 
78;  Bolt «.  Stennett,  8  Term  Rep.  606;  Alhiutt  v.  Inglis,  12  East,  527;  Munn 
o.  Illinois,  4  Otto,  113,  126;  Camden  «.  Briggs,  22  N.  J.  Law  Reps.  647;  Bar- 
rett V.  Dariington,  2  M.  &  G.  134;  L.  C.  7  M.  &  G.  870;  Gildart  v,  Gladstone, 

11  East,  675;  Proprietors  v.  Hustler,  1  B.  &  C.  424;  Carr  v,  R  R  Co.,  7  Exch. 
707;  Harmony  «.  Bingham,  2  Kern.  99;  Parker  «.  Rig.  Co.,  6  Exch.  702. 

The  reason  why  they  must  be  reasonable  is  that  the  right  to  demand  them 
at  all  is  a  delegated  sovereign  power,  and  will  be  deemed  to  extend  only  so 
far  as  to  demand  reasonable  amounts.    Messenger  «.  Pennsylvania  Co.,  36  N. 
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J.  Law  Bepfi.  407,  412;  1  Har^.  Law  Tracts,  6;  Greene's  Brice's  Ultra  Yirea, 
278;  Camden  «.  Briggs,  2  Zabriskie,  623,  626;  Perrine  v.  Chesapeake,  9  How. 
172;  Bowe  «.  Sbelson,  1  N.  &  M.  740;  Cro.  Eliz.  658;  2  Lutev.  1836;  2  Inst. 
220;  Anonymous,  7  Mod.  12;  Hollo  way  «.  Smith,  2  Strange,  1171;  Bacon's 
Abr.,  Tits.  «'Fair,"  "Market,"  "Toll";  Mayors.  Ward,  1  Wilson,  107, 114, 
115;  Olcott «.  BanfiU,  4  N.  H.  537,  544;  Perrine  «.  Chesapeake,  9  How.  172» 
184;  Warrington  t.  Mosely,  4  Modern,  319,  323;  Coke,  2  List.  220;  Stam- 
ford 9.  Pawlet,  1  Cromj^t.  &  Jarvis,  57. 

And  tbe  courts  will  judge  whether  the  rates  demanded  are  reasonable  or 
not.  West  Biver  Bridge  Co.  «.  Diz,  6  How.  507;  Field  on  Corporations,  p. 
480  and  Note  2;  Bonaparte  «.  The  Camden  and  Amboy  Bailroad  Co.,  1 
Baldwin,  228;  Loan  Association  «.  Topeka,  20  Wall.  655;  Bex  «.  Serern,  2 
B.  &  Alderson,  646;  Beg.  v.  Grand  Junction  Co.,  4  A.  &B1. 16;  Boyle  •. 
Philadelphia  Co.,  54  Penn.  St.  312;  Gard  «.  Callard,  6  M.  &  S.  70;  Lowden 
«.  Hierons,  2  Moore,  102,  118;  Wriglit  «.  Bruister,  4  Bam.  &  Ad.  116; 
Piddington  e.  S.  £.  Co.,  5C.  B.  K.  S.  111-121;  Bazendale*.  G.  W.  B.  Co., 
5  C.  B.  N.  S.  830,  851;  Attorney  General  v.  Baihroad  Co.,  85  Wis.  426; 
Munn  «.  Illinois,  4  Otto,  118,  133;  Peik  v.  Chicago,  4  Otto,  164, 178;  Chicago 
«.  Iowa,  4  Otto,  155,  161;  Brown  «.  Memphis  B.  B.  Co.,  7  Fed.  Bep.  51,  62r; 
Whittlesey  «.  Delaney,  78  N.  Y.  571,  578. 

And  where  it  is  necessary,  fix  a  definite  maximum  rate.  State  Freight 
Tax,  15  Wall.  282;  Tierman  «.  Binker,  102  U.  S.  126;  Welton  v.  State,  91  U. 
8.  275;  Munn  «.  Illinois,  4  Otto,  225;  Chicago  «.  Iowa,  4  Otto,  161;  Peik  «. 
Chicago,  4  Otto,  164;  Attorney  General  «.  Bailroad  Company,  85  Wis.  526. 
Complainants  in  tbe  principal  cases  contended  that  tbe  courts  could  fix  such 
rates  in  advance,  citing  the  following  cases.  Williamson  «.  Berry,  8  How. 
536;  Gard  «.  Callard,  6  M.  &  Set.  70,  72;  Tioga  «.  Blossburg  B.  B.  Co.,  20 
Wall.  187;  Hopkins  «.  Lee,  6  Wbeat.  109;  The  Mayor  of  London  «.  The 
Mayor  of  Kings  Lynn,  1  Bosanquet  &  Pul.  492;  below  in  1  H.  Bl.  206; 
Haines  «.  Taylor,  10  Beavan,  78;  The  Duke  of  Bridgewater  v,  Edward,  6 
Brown^s  Pari.  Beps.  363;  Mayors.  Coates,  4  Maddock,  447;  Wormsley  v. 
Marshall,  4  Maddock,  105,  110,  note;  Equity  Draftsman,  p.  488;  Stevelly  v. 
Murphy,  2  Jr.  Eq.  448;  Ball  e.  Montgomery,  2  Yes.  199;  Morley  «.  Bennold- 
son,  2  Hsre,  587;  Brown  v.Martyn,  2  J.  ft  L.  333;  Manly  «.  Hawkins,  1 
Dr.  &  Wa.  863;  Boggs  e.  Midland  Co.,  L.  R  4  Eq.  Cas.  310;  Lamb  v. 
Walker,  L.  B.  8  Q.  B.  Div.  889 ;  Libby  «.  Bosekrans,  55  Barb.  S.  C.  B.  214 ; 
Fisher  «.  Fisher,  32  Iowa,  21 ;  Bish.  on  M.  and  D.  {  30;  Blanquiere  v.  Blan- 
quiere,  8  Phillimore,  258;  Bishop,  Vol.  2,  {  438;  Scales  «.  Key,  11  Ad.  ft 
£1.  819;  1  Greenleaf  on  Eyidence,  §41 ;  2  Wharton^s  Evidence,  §  1254;  Seaton 


on  Decrees,  8d.  Ed.,  pp.  342  and  343;  De  Solme's  English  Cons.  (Ed.  1819), 
pp.  151  and  152;  Bond  «.  Hopkins,  1  Sh.  and  Lefr.  428,  429;  2  Daniels  Ch. 
Pr.  996;  Bandall  v,  Howard,  2  Black,  585;  Lawrences.  Hitch,  Law  Bep.  3 


Queen's  Bench,  521;  Shephard  v.  Payne,  12  C.  B.  N.  S.  438;  Mills  «.  Mayor, 
Lftw  Bep.  2  C.  P.  476,  484;  Canada  Company  «.  International  Company,  8 
Fed.  Bep.  198. 

In  fixing  the  rate  to  be  paid  by  an  express  company,  it  is  competent  for 
the  court  to  decree  a  percentage  division  of  express  receipts.  This  will  not 
constitute  the  railroad  company  and  express  company  partners.  Story,  Part, 
p.  49,  et  srq.;  Llanelly  Co. «.  London  and  N.  W.  B.  B.  Co.,  45  Law  Jour. 
Bep.  Ch.  .548;  Shrewsbury  and  Birm.  B.  B.  Co.  «.  London  and  N.  W.  B.  B. 
Co.,  21  Law  J.  Bep.  N.  S.  Com.  Law,  92;  Boyce  «.  Brady,  61  Ind.  482;  Blue 
«.  Leathers,  15  III.  81;  Boss  «.  Parkyns,  Law  Bep.  20  Eq.  Cases,  884;  Smith 
«.  Bodine,  74  N.  T.  80  and  33;  Mohawk  «.  Hudson  B.  R  Co.  v.  Niles,  8  Hill, 
162;  Holmes  «.  Old  Colony  B.  B.  Co.,  Law  Bep.  8  Ch.  Ap.  853;  Lcfgett  •. 
Hyde,  58  N.  T.  279;  Boeklen«.  Hardenburgh,  87  N.  Y.  Super.  Ct.  118; 
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Bendel «.  Hettrick,  35  N.  T.  Super.  Ct.  410;  Catskill  Bank  «.  Gray,  14  Barb. 
472,  479. 

In  fixing  this  rate  the  fact  should  also  be  taken  into  account  that  the  rail* 
road  company  in  transporting  express  matter  is  relieved  of  a  part  of  the  lia- 
bility of  a  common  carrier,  by  reason  of  the  fact  that  the  express  messenger 
itccumpanies  the  goods.  Fabine  «.  Hidgett,  25  Ark.  475 ;  Letton  v.  Goodden, 
85  L.  J.  N.  S.  Eq.  430;  Walker  e.  Fackson,  12  L.  J.  N.  8.  Ex.  165;  Harvey 
f.  Rose,  26  Ark.  8;  Rutherford  c.  McGowen,  1  Nott.  &  McC.  17;  Cook  «. 
Gourdin,  2  Nott.  &  HcC.  19;  Pomeroy  «.  Donaldson,  5  Mo.  86;  Fii»]icr  r. 
Clisbee,  12111.  849;  Powell «.  Mills,  87  Miss.  691 ;  Wilson  «.  Hamilton,  4  Ohio 
St.  722;  White  e.  The  Winnisimmet  Company,  7  Cush.  156;  Wyckoff  v. 
Queens,  62  N.  Y.  Reps.  84.  It  appeared  from  the  bills  filed  in  the  principal 
case,  that  the  companies  complainant  had  contracted  to  divide  routes  and 
territory  between  themselves  so  that  their  businesses  would  not  conflict. 
This  fact,  however,  presented  no  bar  to  their  right  to  the  relief  sought,  the 
contract  not  being  held  illegal.  Bee  on  this  point,  Hare  «.  Lond.  and  K. 
W.  R.  R  Co.,  80  Law  Jour.  N.  8.  Ch.  pp.  818  and  885 ;  Midland  R.  R.  Co.  «. 
Gt.  Western  R.  R.  Co.,  Law  Rep.  8  Ch.  App.  pp.  841  and  850;  Hare  «  Lond. 
and  N.  W.  R.  K.  Co.,  7  Jur.  N.  8. 1145;  Hungerford  Mkt.  Co.  v,  Steamboat 
Co.,  7  Jur.  N.  8.  67;  Llanelly  Co.  «.  Lond  and  N.  W.  R.  R.  Co.,  45  Law 
Jour.  Rep.  Ch.  589 ;  Shrewsbury  and  Birm.  R.  R.  Co.  v.  Lond.  and  N.  W.  R. 
R.  Co.,  21  Law  J.  Rep.  N.  8.  Com.  Law,  89. 

The  following  authorities  may  be  consulted  in  connection  with  this  sub* 
ject,  in  addition  to  those  above  mentioned.  They  are  closely  analogous  to 
the  principal  case  in  many  respects.  American  Union  Telegraph  Co.  «.  Bell 
Telephone  Co.,  10  Cent.  Law  Jour.  488;  Dinsmore,  Pres^  v.  Louisville,  C. 
and  L.  R.  R.  Co.,  2  Fed.  Rep.  465;  Dinsmore,  Pres't,  «.  Louisville,  N.  A.  and 
C.  R.R.  Co.,  8  Ji*ed.Rep.  598;  Fargo,  Pres't,  «.  Louisville,  N.  A.  and  C.  R.R. 
Co.,  6  Fed.  Rep.  787;  lK>uisville  Transfer  Co.  «.  Am.  Dlst  Tel.  Co.,  1  Ey.  Law 
Jour.  No.  8;  McDuffee  v,  Raiboad,  52  New  Hamp.  Rep.  480;  New  England 
Express  Co.  «.  Maine  Cent.  R  R  Co.,  9  Am.  Law.  Rep.  N.  8.  728;  Banford 
V.  Catawissa  R.  R.  Co.,  24  Penna.  State  Rep.  880;  Southern  Express  Co.  «. 
Louisville  and  N.  R.  R.  Co.,  4  Fed.  Rep.  481;  Southern  Express  Co.  «.  Mem- 
phis  and  L.  R.  R.  R  Co.,  MS. ;  Southern  Express  Co.  «.  Nashville  and  C.  RR 
Co..  2  Fed.  Rep.  465;  Texas  Express  Co,  «•  Texas  R  R  Co.,  6  Fed.  Rep. 
426. 


Hasbison 

V. 

Cornwall  Mineba.ls  Railway  Company. 

{L,  R  18  Chan,  Div.  884.     June  22,  23,  1881.) 

By  the  Cornwall  Minerals  Railway  Act,  1873,  the  Cornwall  Minerals  Railway 
Company  was  empowered  to  borrow  on  mortgage  to  the  extent  of 
£250,000,  and  to  issue  debenture  stock  subject  to  the  provisions  of  the 
Companies  Clauses  Act,  1863,  Part  IIL,  but  notwithstanding  anything 
therein  contained,  the  interest  of  all  debenture  stock  *'at  any  time 
created  by  the  company''  was  to  rank  pari  passu  with  the  interest  of  all 
mortgages  '*at  any  time  granted  by  the  company,'' and  should  have 
priority  over  all  principal  moneys  secured  by  such  mortgages. 

By  a  later  Act  of  1875,  the  company  were  empowered  to  raise  additional 
capital ;  and  after  providing  tliat  the  principal  secured  by  all  mortgages 
granted  by  the  company  before  the  passing  of  the  Act,  should  have 
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priority  over  the  principal  Becured  by  all  mortgages  granted  by  virtue  of 
that  Act,  the  company  was  empowered  to  issue  debenture  stock,  subject 
to  the  provisions  of  the  Companies  Clauses  Act,  1863,  but  the  interest  of 
all  debenture  stock  created  and  issued  at  any  time  after  the  passing  of 
Uiat  Act  was  to  rank  pari  passu  with  the  interest  of  all  mortgages  granted 
after  the  passing  of  that  Act,  and  should  have  priority  over  all  principal 
moneys  secured  by  such  mortgages. 

By  another  Act  of  1877  power  to  raise  a  further  sum  by  the  issue  of  debenture 
stock  under  provisions  similar  to  those  in  the  Act  of  1875  was  given  to 
the  company. 

The  company  mnted  mortgitfes  and  issued  debenture  stock  under  the 
powers  of  the  Act  of  1878  before  the  passing  of  the  Act  of  1876. 

They  also  issued  further  debenture  stock  under  the  powers  of  the  Act  of 
1878  after  the  passinff  of  the  Act  of  1875,  but  before  the  passing  of  the 
Act  of  1877.  They  also  issued  further  debenture  stock  unaer  the  powers 
of  the  Act  of  1878  after  the  passing  of  the  Act  of  1877;  and  also  issued 
debenture  stock  under  the  powers  of  the  Acts  of  1875  and  1877  after 
the  passing  of  the  Act  of  1877. 

The  company  being  unable  to  pay  the  interest  on  all  these  mortgages  and 
debenture  stocks  in  full,  a  receiver  of  the  undertaking  was  appointed  by 
the  Court,  and  a  special  case  settled  for  ascertaining  the  priorities: — 

Edd^  first,  that  notwithstanding  the  words  ''at  anytime,"  in  the  Act  of 
1878,  the  enactment  therein  contained  applied  only  to  the  mortgage  debt 
and  debenture  stock  for  which  provision  was  made  by  that  Act. 

Secondly,  that  upon  the  true  construction  of  the  several  Acts  of  1878,  1875, 
and  1877,  the  order  of  priority  of  the  interest  on  the  mortgages  and  de- 
benture stocks  was  as  follows : 

(1.)  The  interest  on  the  mortgages  and  debenture  stocks  granted  and  issued 
under  the  powers  of  the  Act  of  1878  previously  to  the  passing  of  the 
Act  of  1875. 

(2.)  The  interest  on  the  debenture  stock  issued  under  the  Act  of  1878  after 
the  passing  of  the  Act  of  1875,  but  before  the  Act  of  1877. 

(3.)  The  interest  on  the  debenture  stock  created  under  any  of  the  Acts,  after 
the  passing  of  the  Act  of  1877. 

Thirdly,  that  uie  principal  of  mortgages  for  the  time  being  due  had  priority 
of  payment  next  after  the  interest  of  the  debenture  stock  issued  before 
the  passing  of  the  Act  of  1875. 

The  decision  ox  Hall,  Y.-C,  substantially  affirmed. 

A  respondent  who  has  given  cross  notice  of  appeal  under  Order  LVIIL  r.  6, 
is  in  the  same  position  as  to  costs  as  if  he  had  presented  a  cross  appeal. 

Where  there  were  two  respondents  to  an  appeal,  one  of  whom  gave  cross 
notice  of  appeal  affecting  his  co-respondent,  the  Court  made  an  appor- 
tionment of  the  costs  of  the  appeal. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Hall,  16 
Ch.  D.  66  (1  Am.  and  Eng.  E.  E.  Cas.  601). 

The  facts  were  stated  in  a  special  case,  and  are  given  in  full  in 
the  previous  report.     They  may  be  shortly  stated  as  follows : — 

The  Cornwall  Minerals  Eailway  Company  was  incorporated  by 
the  Cornwall  Minerals  Eailway  Act,  18Y3,  and  its  affairs  were 
managed  under  that  Act  and  two  subseouent  Acts  of  1875  and 
1877.  By  the  first-mentioned  Act  the  Companies  Clauses  Act, 
1845,  and  Part  III.  of  the  Companies  Clauses  Act,  1863  (relating 
to  debenture  stock)  were  amongst  other  Acts,  and  except  where 
expressly  varied,  incorporated  Sierewith,  and  the  company  was 
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empowered  from  time  to  borrow  on  mortgage  any  smn  not  ex- 
ceeding £250,000. 

Bj  the  11th  section  of  the  same  Act  the  company  was  em- 
powered to  issue  debenture  stock  subject  to  the  powers  of  Part  TIL 
of  the  Companies  Clauses  Act,  1868,  but  notwitnstanding  anything 
therein  contained  the  interest  of  all  debenture  stock  at  any  time 
created  and  issued  by  the  company  should  rank  pari  passu  with 
the  interest  of  all  mortgages  at  any  time  granted  by  the  company, 
and  should  have  priority  over  all  principalmoneys  secured  by  such 
mortgagees. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict  c  118)  pro- 
vides in  Part  III.,  s.  24,  ^Uhat  the  interest  on  debenture  stock 
shall  ....  rank  next  to  the  interest  payable  on  the  mortgages 
or  bonds  for  the  time  bein^  of  the  company  legally  granted  l^fore 
the  creation  of  such  stock;  but  the  holders  of  debenture  stock 
shall  not  as  among  themselves  be  entitled  to  any  preference  or 
priority." 

The  80th  section  of  the  same  Act  is  as  follows : — 

*^  Nothing  herein,  or  in  the  special  Act  authorizing  the  issue  of 
debenture  stock  contained,  shall  in  any  way  affect  any  mortgage 
or  bond  at  any  time  legally  granted  by  the  company  before  the 
creation  of  sucn  stock,  or  any  power  of  the  company  to  raise  money 
on  mortga£;e  or  bond,  but  the  holders  of  all  such  mortgages  and 
bonds  shallduring  the  continuance  thereof  respectively  be  entitled 
to  the  same  prionties,  rights,  and  privileges  in  all  respects  as  they 
would  have  been  entitled  to  if  tlie  special  Act  authorizing  the 
issue  of  debenture  stock  had  not  been  passed." 

Under  the  powers  of  the  Act  of  1873  the  company,  before  the 
28th  of  August,  1874,  raised  £226,400  by  mortgages  for  short 
fixed  periods. 

In  pursuance  of  a  resolution  passed  on  the  28th  of  August^  1874^ 
the  company,  before  the  19th  of  J  uly,  1875,  issued  £23,600  deben- 
ture stock  at  £5  per  cent  (being  the  balance  of  the  £250,000 
whidi  they  were  empowered  by  their  Act  to  raise)  and  £21,725 
further  debenture  stock  to  pay  off  or  to  exchange  for  the  like  sura 
borrowed  on  mortgage,  making  together  £45,325  debenture  stock, 
and  leaving  £204,675  due  on  mortgages  issued  under  the  Act. 

On  the  19th  of  August,  1875,  the  Cornwall  Minerals  Bailway 
Act,  1875,  was  passed,  by  which  the  company  was  empowered  to 
raise  additional  capital  not  exceeding  £75,000,  and  in  respect  thereof 
to  borrow  on  mortgage  any  sum  not  exceeding  £25,000. 

By  sec.  14  of  that  Act  it  was  enacted  that  the  principal  moneys 
secured  by  all  mortgages  granted  in  pursuance  oi  any  Act  of  Par- 
liament before  the  passing  of  that  Act  and  subsisting  at  the  pass- 
ing thereof,  should  during  the  continuance  of  such  mortgages  nave 
priority  over  the  principal  moneys  secured  by  any  mortgages 
granted  by  virtue  of  that  Act. 
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By  sec.  15  it  was  enacted  that  ttie  company  mL^ht  issne  deben- 
ture stock  subject  to  the  provisions  of  Part  III.  oi  the  Companies 
Olaases  Act,  1863,  but  notwithstanding  anything  therein  contained 
the  interest  of  all  debenture  stock  at  any  time  sdFter  the  passing  of 
that  Act  created  and  issued  by  the  company  should  rank  pari 
passu  with  the  interest  of  all  mortgages  at  any  time  after  the  pass- 
ing of  that  Act  granted  by  the  company,  and  should  have  priority 
over  all  principal  money  secured  by  such  mortgages. 

No  portion  of  the  £25,000  authorized  to  be  raised  by  the  Act 
of  1875  was  raised  by  the  company  previously  to  the  10th  of 
August,  1877,  but  after  the  passing  of  the  Act  of  1875  the  further 
sum  of  £163,675  debenture  stock  was  issued  under  the  powers  of 
the  Act  of  1873  in  exchange  for  or  to  pay  off  subsisting  mortgages. 
So  that  on  the  10th  of  Au^t,  1877,  the  sum  of  £46,325  and 
iC163,675  debenture  stock  ana  £41,000  then  outstanding  on  mort- 
.gages  constituted  the  securities  issued  by  the  company  under  the 
Act  of  1873. 

On  the  10th  of  August,  1877,  the  Cornwall  Minerals  Act,  1877, 
was  passed.  By  that  Act  the  company  was  empowered  to  raise  a 
further  sum  of"  £100,000  by  the  creation  and  issue  of  debenture 
stock  bearing  interest  at  £4  per  cent  for  the  payment  of  certain 
purchase-moneys  under  provisions  similar  in  terms  to  those  con- 
tained in  the  15th  section  of  the  Act  of  1875. 

Under  resolutions  passed  on  the  4th  and  23d  of  August,  1877, 
the  company  issued  under  the  Act  of  1873  £9,270  J^  per  cent 
<lebenture  stock,  whereby  the  existing  mortgages  of  the  company 
were  reduced  to  £31,730  which,  with  the  said  sum  of  £45,325  and 
JB163,675  £5  per  cent  and  £9,270  £4  per  cent  debenture  stock 
made  up  the  £250,000  which  the  company  was  authorized  to 
borrow  under  their  Act  of  1873,  and  these  mortgages  and  sums  of 
stock  were  still  existing. 

Subsequently  to  the  passing  of  the  last-mentioned  resolutions 
the  company  issued  the  further  sum  of  £125,000  £4  per  cent  de- 
benture stock,  being  the  sum  authorized  under  the  powers  of  the 
Acts  of  1875  and  1877.  This  issue  was  made  in  one  sum  without 
any  distinction  between  the  sums  of  stock  respectively  authorized 
by  the  two  Acts.  The  whole  of  this  issue  of  £125,000  debenture 
stock  was  still  in  existence. 

The  plaintiffs  were  the  holders  of  £5  per  cent  debenture  stock 
issued  under  the  Act  of  1873  to  the  amount  of  £85,275,  of  which 
£15,815  was  issued  prior  and  the  residue  subsequently  to  the  pass- 
ing of  the  Act  of  1875. 

The  defendant  W.  Fenton,  was  the  holder  of  £10,000  £4  per 
cent  debenture  stock,  part  of  the  £125,000  created  and  issued 
under  the  Acts  of  1875  and  1877;  the  defendant  Thomas  Brassey 
was  the  holder  of  overdue  mortgages  to  the  amount  of  £5,000 
granted  by  the  company  under  the  Act  of  1878. 

8  A.  ft  E.  II.  Cos.  —48 
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The  company  having  fallen  into  difficnlties,  a  receiver  was  ap- 
pointed by  Vice-Chancellor  Malins  in  March,  1880,  and  qnestionfi 
arose  as  to  the  order  in  which  the  interest  on  the  several  classes  of 
debentore  stock  and  mortgages  and  the  principal  of  the  mortgages 
ought  to  be  borne. 

This  action  was  accordingly  bronght  for  the  purpose  of  obtain- 
ing  the  opinion  of  the  Court  on  these  points ;  and  a  special  case 
was  stated  under  Order  XXIY.,  Rule  1,  in  which  the  following 
questions  were  submitted  to  the  Court : — 

1.  Whether  the  interest  on  the  mortgages  granted  on  the  de- 
benture stock  created  and  issued  by  the  ae&ndant  company  under 
the  powers  of  the  Cornwall  Minerals  Railway  Act,  1873,  has 
priority  over  the  interest  on  the  whole  or  anv  and  what  part  of 
the  debenture  stock  created  and  issued  by  the  defendant  company 
under  the  powers  of  the  Cornwall  Minerals  Railway  Act,  1875^ 
and  the  Cornwall  Minerals  Railway  Act,  1877,  or  of  either  of  the 
last-mentioned  acts. 

2.  Whether  the  interest  on  the  mortgages  gi'anted,  or  the  deben- 
ture stock  created  and  issued  by  the  defendant  company  previous 
to  the  19th  of  July,  1875,  and  now  continuing  in  existence,  has 
priority  over  the  interest  on  the  whole  of  the  debenture  stock  cre- 
ated and  issued  by  the  defendant  company  after  that  date,  or  how 
the  several  mortgages  granted  and  the  debenture  stock  created  and 
issued  bv  the  Defendant  company  rank  for  interest  inter  se. 

3.  Whether  the  principal  as  well  of  such  of  the  mortgages  as  are 
now  due,  as  also  of  such  of  the  mortgages  as  will  herean;er  become 
due,  are  repayable  next  after  the  interest  of  such  mortgages  and  of 
any  debenture  stock  ranking  as  regards  interest  pan  passu  witli 
such  moi*tga^es  in  priority  to  the  interest  of  other  subsequent  de- 
benture stock,  or  in  what  order  the  principal  of  the  said  mortgages 
ranks  with  the  interest  of  the  mortgages  and  debenture  stock. 

4.  Whether  the  holders  of  the  mortgages  of  the  defendant  com- 
pany which  have  not  become  due,  are  entitled  to  a  lien  in  respect 
of  the  principal  to  become  due  upon  their  said  mortgages  on  the 
funds  now  in  the  hands  of  the  receiver  and  hereafter  to  come  into 
his  hands. 

5.  How  and  by  whom  the  costs  of  this  action  and  special  case 
ouglit  to  be  borne  and  paid. 

The  vice-chancellor  held  that  the  answers  to  the  first  and  sec- 
ond  questions  must  be  that  the  interest  on  the  subsisting  mortgages 
and  debenture  stock  created  and  issued  by  the  company  under  the 
provisions  of  the  Act  of  1873,  had  priority  over  the  interest  on  the 
whole  of  the  £125,000  debenture  stock  created  and  issued  by  the 
company  under  the  provisions  of  the  Acts  of  1875  and  1877 ;  and 
that  the  interest  so  having  priority  was  payable  pari  passu  to  the 
mortgagees  and  holders  oi  debenture  stock  having  such  priority. 

In  answer  to  the  third  question,  he  held  that  the  prindpal  of 
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the  mortgages  for  the  time  being  dne  had  by  reason  of  the  appoint- 
ment of  a  receiver  under  the  Act  of  1873  priority  of  payment  next 
after  the  interest  having  priority,  as  mentioned  in  the  answer  to 
the  first  and  second  questions. 

The  fourth  question  he  answered  in  the  negative. 

The  costs  were  ordered  to  be  paid  out  oi  the  moneys  in  the 
hands  of  the  receiver. 

From  this  decision  the  defeiiilnnt,  W.  Fenton,  appealed. 

The  question  as  to  priority  of  interest  was  first  argued. 

Davy,  Q.C.,  Webster,  Q.C.,  and  Medd,  for  the  appellant. 

W.  i^earson,  Q.C.,  and  Norton,  for  the  defendant,  Brassey. 

Benjamin,  Q.C.,  Kekewick,  Q.C.,and  Stirling,  for  the  plaintifb. 

Hastings,  Q.C.,  and  Prior,  for  the  company. 

The  arguments  adduced  were  the  same  as  those  relied  on  in  the 
court  below. 

Jbbsel,  M.K. : — This  case  has  been  very  fully  ar^ed ;  but  I 
must  say  I  do  not  think  it  is  a  case  of  very  great  diflSculty,  nor  do  I 
think  the  reasons  given  by  the  learned  vice-chancellor  in  the 
court  below  are  altogether  satisfactory.  It  very  often  happens 
that  that  circumstance  occasions  an  appeal,  although  the  decision 
may  be  really  correct.  The  view  1  take  of  the  case  is  a  very 
simple  one.  tinder  the  original  Act  of  1873,  there  was  a  clause 
which  put  mortgages  and  debentnre  stock  as  regards  interest — and 
the  whole  of  my  judgment  applies  only  to  interest,  because  we 
have  not  yet  heard  the  cross  appeal — which  put  the  interest  of 
the  debenture  stock  and  the  interest  of  the  mortgages  on  the  same 
footing  of  equality.  Then  there  was  an  Act  of  Parliament  passed, 
the  Act  of  1875,  which  authorized  in  very  few  and  simple  words 
a  further  issue  of  debenture  stock  or  mortgages ;  it  authorized  ad- 
ditional capital  by  way  of  loan,  and  provideu  that  "  the  interest  of 
all  debenture  stock  at  any  time  after  the  passing  of  this  Act  cre- 
ated and  issued  by  the  company  shall  rank  pari  passu  with  the 
interest  of  all  mortgages  at  any  time  after  the  passing  of  this  Act 
granted  by  the  company."  What  does  that  mean  i  Shall  it  be 
confined  by  those  words  to  debenture  stock  issued  under  the  pow- 
ers creating  debenture  stock  under  this  Act  ?  There  is  nothing  in 
the  Act  to  say  so,  and  there  is  a  very  intelligible  reason  why  the 
Legislature  should  not  say  sip.  Ifo  doubt  the  larger  the  fund  of 
debenture  stock  you  can  issue,  having  the  same  rights,  the  better 
chance  you  have  of  issuing  it,  and  this  is  a  debenture  stock  remain- 
ing to  be  issued.  On  the  other  band,  the  argument  appears  to  me 
to  be  without  answer,  that  the  vested  rights  of  persons  acquired 
before  the  passing  of  the  Act,  who  either  bought  debenture  stock 
or  lent  money  on  mortgage,  are  not  interfered  with  by  the  legisla- 
tnre  without  compensation,  and  it  requires  the  strongest  and 
clearest  words  in  an  Act  of  Parliament  before  you  are  entitled  so 
to  interpret  it,  as  to  deprive  people  of  their  property  without  com- 
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pensation.  It  appears  to  me,  therefore,  clear,  if  I  may  say  so,  that 
there  is  nothing  in  this  Act  to  afEect  the  rights  of  the  mort^kgees 
and  debenture  stock  holders  who  were  so  before  the  passing  of  the 
Act.  But  as  regards  the  future,  there  is  a  good  deal  to  interfere 
with  them,  aod  there  is  a  very  ^ood  reason  why  they  should  be 
interfered  with.  They  have  no  rights  at  all.  The^  acquire  their 
rights  after  the  passing  of  the  Act,  and  of  course  with  notice  of  it 
No  companies  borrow  under  their  statutory  powers,  or  ought  to 
borrow  without  expressing  all  the  Acts  under  which  they  borrow, 
and  I  believe  they  do.  It  is  the  practice  to  state  under  what  Acts 
they  borrow  the  money  so  that  tlie  lenders  may  look  at  the  Acts 
for  themselves,  and  see  what  the  powers  are.  Any  lender  would, 
no  doubt,  be  very  foolish  who  did  not  inquire  of  the  company  as 
to  what  their  l>orrowing  powers  were,  and  I  have  known  such 
questions  addressed  to  secretaries  of  companies  over  and  over  agEun. 
That  being  so,  of  course,  when  they  come  to  raise  the  money,  it 
would  be  easier  to  raise  it  if  they  could  raise  the  whole  amount 
with  the  right  of  the  holders  to  interest  pari  passu.  It  appears  to 
me  that  the  moment  you  see  they  are  to  rank  pari  passu  with  the 
interest  of  all  mortgages  granted  after  the  passing  of  the  Act,  it 
shows  that  they  are  not  to  rank  pari  passu  with  the  interest  of  all 
mortgages  granted  before.  For  the  reason  I  have  given  it  would 
be  an  unjust  and  a  wrong  reading.  If  you  distinguish  between 
mortgages  granted  before  and  afterwards  for  what  purpose  is  it! 
To  postpone  the  second  set,  and  therefore  the  meaning  of  the  sec- 
tion is  tnat  they  shall  rank  on  an  equality  with  mortgages  granted 
after  the  passing  of  the  Act,  and  then  that  the  mortgages  granted 
after  the  passing  of  the  Act,  though  under  the  first  Act  th^  would 
have  had  interest  pari  passu,  shall  now  be  postponed.  That  ac- 
counts for  the  14th  section,  which  applies  to  the  principal  only, 
and  not  to  the  interest  on  the  mortgages.  That  being  so,  the 
result  is  this,  that  all  the  debenture  stockholders  who  held  stock  at 
the  time  of  the  passing  of  the  Act  of  1875,  and  all  the  mortgagees 
who  held  mortgages  at  the  time  of  the  passing  of  the  Act  ot  1875, 
have  priority  as  to  interest  over  all  those  who  obtained  stock  or 
mortgages  issued  afterwards. 

Now  we  come  to  another  Act,  the  Act  of  1877.  That  Act  has 
a  clause,  I  was  going  to  say,  exactly  like  the  former,  but  there  is 
one  difference  in  it.  Before  there  was  no  power  of  granting  mort- 
gages under  the  Act,  and  still  it  says  tnat  ^^  the  interest  of  all 
deoenture  stock  at  any  time  after  the  passing  of  this  Act  created 
and  issued  by  the  company  shall  rank  pari  passu  with  the  interest 
of  all  mortgages  at  anv  time  after  the  passing  of  this  Act  granted 
by  the  company.^'  That  could  only  refer  to  mortgages  granted 
under  the  powers  of  prior  Acts,  and,  therefore,  it  is  plain  there 
that  the  mortgages  granted  after  the  passing  of  the  Act  under  the 
powers  of  the  prior  Acts  would  be  postpon^  to  those  granted  be> 
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fore.  As  I  said  before,  it  would  be  impoeeible  to  read  it  other- 
wise, because  to  read  it  otherwise  would  be  to  bring  the  subsequently 
created  securities  up  to  an  equality  with  the  mortgages  held  by 
mortgagees  who  had  vested  and  indefeasible  interests  at  the  time 
of  the  passing  of  the  Act.  Therefore,  the  result  is  this,  that  as 
regards  the  Act  of  1877  the  securities  created  after  the  passing  of 
the  Act  should  as  to  interest  all  rank  pari  passu.  The  only  point 
about  which  there  could  be  a  doubt  is  that  there  was  £25,000 
issued  under  the  Act  of  1875,  but  as  pointed  out  by  the  vice- 
chancellor,  and  I  agree,  there  never  was  any  security  issued  under 
the  Act  of  1875  alone,  it  was  issued  under  the  two  Acts  after  the 
passing  of  the  Act  of  1877,  and  it  was  a  security  or  debenture 
stock  issued  after  the  passing  of  that  Act.  Then  if  it  is  to  rank  as 
it  does  with  the  mort^ges  granted  after  the  passing  of  that  Act, 
the  interest  on  that  is  payable  subsequently  to  the  interest  pay- 
able on  the  debenture  stocK  issued  prior  to  tue  passing:  of  the  Act 
of  1877.  , 

The  result  is  in  substance  that  the  order  of  the  vice-chancellor 
stands.  The  only  alteration  that  ought  to  be  made  is  to  distin- 
guish between  the  debenture  stock,  £26,000  created  and  issued — 
and  in  those  words,  as  I  have  already  intimated  in  the  argument, 
there  are  two  words  used  where  one  would  do,  but  that  is  all — 
created  and  issued  before  the  passing  of  the  Act  of  1875,  and  that 
issued  under  the  Act  of  1873  after  the  passing  of  that  Act,  and  the 
interest  is  to  rank  pari  passu  with  that  of  the  mortgages  created 
and  issued  or  granted  before  that  date  and  then  subsisting.  The 
result  will  be  that  there  will  be  a  declaration  that  the  interest  on 
the  £31,000 — T  think  that  is  the  amount  of  the  mortgages — and 
the  £45,000  debenture  stock  issued  under  the  Act  of  18^,  before 
the  passing  of  the  Act  of  1875,  ranks  in  priority  to  the  interest  on 
those  issued  subsequently,  and  that  the  interest  on  the  £163,675 
comes  next  in  priority  and  before  the  debenture  stock  issued  after 
the  passing  of  the  Act  of  1877.  Altered  in  tJiat  way  the  declara- 
tion will  be  in  conf ormitv  with  the  sections.  But  the  alteration  is 
not  in  favor  of  the  appellant — it  is  an  iteration  between  the  two 
respondents ;  therefore,  so  far  as  the  appellant  is  concerned,  it  is 
not  to  alter  the  costs  of  the  appeal,  but  we  must  reserve  that  ques- 
tion till  we  have  heard  the  cross  appeal. 

Prior. — Will  your  Lordships  make  a  distinction  as  to  the 
£9270  ?  No  one  is  here  to  represent  it.  I  appear  for  the  com- 
pany, and  we  are  anxious  to  have  it  right. 

Jbsbel,  M.R. — There  is  no  distinction  between  that  stock  and 
the  other  debenture  stock  issued  after  the  Act  of  1877. 

Baogallay,  L.  J. — I  agree  with  the  opinion  expressed  by  the 
Haster  of  the  Kolls,  and  1  shall  best  Express  my  reasons  for  that 
opinion  by  referring  to  the  amounts  of  tne  various  stocks.  Under 
the  original  Act  of  1873  the  company  were  authorized  to  borrow 
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£250,000  by  mortgage.  They  bad  power  also  to  raise  deb^itOTe 
stock  in  accordance  with  the  provisions  of  the  general  Act  of  1863. 
I  may  here  mention  that  the  provisions  of  the  general  Act  were 
modified  by  the  provisions  of  the  special  Act  of  1873,  for  under 
the  general  Act  of  1863  the  interest  on  debenture  stock  would 
have  been  postponed  to  interest  on  mortfi^ages,  but  in  the  Act  of 
1873  it  was  provided  that  "the  interest  oi  all  debenture  stock  at 
any  time  created  and  issued  by  the  company  shall  rank  pari  passu 
vdth  the  interest  of  all  mortgage  at  any  time  granted  by  the  com- 
pany." The  company  exercised  its  powers  of  borrowing  to  the 
full ;  it  borrowed  about  £226,000  on  mortgage,  and  the  buance  by 
issue  of  debenture  stock.  But  before  the  passing  of  the  Act  of 
1875  they  had  raised,  by  a  further  issue  of  debenture  stock,  suffi- 
cient to  reduce  the  aHK>unt  of  those  mortgages,  and  at  the  time 
when  the  Act  of  1875  was  passed  there  was  about  £45,000  of  de- 
benture stock  and  about  £204,000  still  remaining  out  on  mort- 
gages. In  that  state  of  circumstances  the  Act  of  1875  was  passed, 
which  authorized  the  raisine:  of  a  further  sum  of  £25,000  bv  mort- 
gage,  and  provided  that  the  principal  moneys  eecuml  by  mortgagee 

S anted  before  the  passing  of  that  Act  should  have  priority  over 
e  principal  moneys  secured  by  mortgages  granted  oy  virtue  of 
the  Act ;  it  also  contained  a  provision  that^  notwithstanding  any- 
thing contained  in  the  general  Act  of  1863,  the  interest  of  all 
debenture  stock  at  any  time  after  the  passing  of  the  Act  of  1875 
created  and  issued  by  the  company  should  rank  pari  passu  with 
the  interest  of  all  mortgages  at  any  time  after  the  passmg  of  the 
same  act  granted  by  the  company.  Now,  had  it  not  been  for  the 
passing  of  the  Act  of  1875,  the  interest  of  all  the  subsequently 
issued  debenture  stock  would  have  ranked  pari  passu  with  the 
interest  on  the  mortgages  created  under  the  Act  of  1873,  but 
directly  it  came  into  operation  it  had  the  effect  of  postponing  the 
interest  on  any  debenture  stock  created  and  issued  alter  the  passing 
of  that  Act  to  the  interest  on  debenture  stock  created  prior  to  its 
passing.  The  £25,000  authorized  by  that  Act  to  be  raised  on 
mortgage  was  not  raised.  However,  in  the  interval  between  the 
passing  of  the  Act  of  1875  and  the  passing  of  the  Act  of  1877  a 
very  considerable  amount  of  additional  debenture  stock  was  issued, 
to  tne  amount  of  about  £163,000,  and  was  applied  to  the  paying 
off  of  a  corresponding  amount  of  mortgages.  The  consequence 
was  that  when  the  Act  of  1877  was  passed  the  state  of  the  bor- 
rowed money  was  this :  there  was  about  £45,000  and  £163,000  re- 
maining of  debenture  stock,  and  there  was  also  a  sum  of  something 
like  £41,000  outstanding  on  mortgages.  The  provision  of  the  Act 
of  1875,  as  far  as  regards  the  postponement  of  the  interest  on  de- 
benture stock,  was  repeated  in  the  Act  of  1877,  and  exactly  in  the 
same  way  as  the  debenture  stock  created  after  the  passing  of  the 
Act  of  1875  and  before  the  passing  of  the  Act  of  1877  was  post- 
poned to  the  debenture  stock  created  prior  to  1875  and  to  mort- 
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gages  then  existing  and  still  subsisting,  the  interest  of  the  deben- 
ture stock  created  after  the  passing  of  the  Act  of  1877  was  post- 
poned to  the  interest  of  the  debenture  stock  created  in  the  interval 
between  the  passing  of  the  two  Acts  of  Parliament.  Therefore, 
we  arrive  at  this  conclusion,  that  the  mortgages  which  now  amount 
only  to  £31,000  odd,  a  small  portion  having  been  paid  off  those 
mortgages,  and  the  debenture  stock  to  the  amount  of  £45,000  odd, 
which  was  created  prior  to  1875,  stand  first  as  far  as  regards  their 
right  to  interest.  Next  to  that  small  amount  of  mortgages  comes 
the  large  amount  of  debenture  stock  which  was  created  in  the 
intervaf  between  the  two  Acts  of  1875  and  1877,  and,  lastly,  comes 
in  the  order  of  priority  the  interest  upon  the  £125,000  debenture 
stock  which  was  issued  under  the  two  Acts  of  1875  and  1877,  and 
also  the  £9270  debenture  stock  which  had  been  raised  for  the  pur- 
pose of  paying  off  mortgages.  It  appears  to  me  the  three  prionties 
are  very  clearly  distinguianable  in  that  way. 

Lush,  L.J. — I  am  entirely  of  the  same  opinion.  I  do  not  think 
the  14th  and  15th  sections  of  the  Act  of  1875,  and  the  sections  set 
out  of  the  Act  of  1877,  admit  of  any  other  construction  than  that 
given  by  my  learned  brothers.  I  therefore  agree  that  the  deben- 
ture holders  are  classified  into  three  classes,  and  take  according  to 
4heir  priorities  at  the  date  of  the  issue  of  their  debentures.  Tnose 
that  were  issued  before  the  Act  of  1875  first  take,  those  that  were 
issued  after  the  Act  of  1875  come  in  next,  and  those  that  wei*e 
issued  after  the  Act  of  1877  come  in  after. 

W.  Pearson,  Q.C.,  and  Norton,  for  the  defendant  Brassey,  on 
the  cross-notice  of  appeal,  contended  that  the  principal  of  the 
mortgages  also  had  priority  over  the  debenture  stock  created  after 
the  passing  of  the  Act  of  1875. 

Benjamm,  Q.C.,  and  Kekewich,  Q.C.,  for  the  plaintiff. 

After  the  decision  of  the  Court  on  the  question  of  interest  we 
<annot  resist  the  appeal  as  to  the  principal. 

Jbsssl,  M.E. — Our  decision  as  to  the  interest  has  in  fact  decided 
the  question  as  to  the  principal. 

But  this  raises  a  very  curious  point  as  to  costs,  which,  however, 
I  think  we  can  settle  on  principle.  Under  the  present  practice  a 
notice  is  equivalent  to  a  cross-appeal.  It  is  a  mere  accident  whether 
Mr.  Pearson's  clients  presentea  their  appeal  first  or  Mr.  Medd's 
<ilient,  because  if  Mr.  Pearson's  clients  liad  been  first  we  should 
have  got  the  notice  from  Mr.  Medd's  client,  therefore  there  really 
is  an  appeal  and  a  cross-appeal.  I  do  not  know  how  to  divide  the 
«06ts  except  equally.  The  result  will  be  that  the  appellant  repre- 
sented by  Mr.  Medd  will  pay  half  the  costs  of  all  the  respondents, 
and  the  respondents  represented  by  Mr.  Kekewich  will  pay  the 
other  half  of  the  other  respondents. 

Baogallat  and  Lush,  L.  J  J.,  concurred. 

Bee  HarriBon  «.  Cornwall,  etc.,  Ry.  Co.,  1  Am.  and  Bng.  R.  R.  Cas.  601. 
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Ik  bb  Bibmikohah  akd  Litohfibld  JuKcnoK  Bt.  Oo. 

(£.  JR.,  18  Ohan.  Dk.  155.    May  28»  1881.) 

A  railway  oompaay  which  haa  never  commenoed  to  acquire  the  lands  or  con* 
•truct  the  railways  authorized  by  their  Act  is  not  an  "undertaking,^ 
within  the  meaning  of  sect.  4  of  the  Railway  Companies  Act^  1867,  of 
which  a  receiver  can  be  appointed  under  that  section. 

Bumble,  the  powers  of  a  reoeirer  appointed  under  the  above  section  do  not 
extend  to  getting  in  unpaid  calls. 

Pktitiok. 

The  Birmingham  and  Litchfield  Junction  Bailwaj  Co.  was  incor- 
porated by  an  act  of  Parliament  passed  in  1872,  and  bj  that  Act 
an  agreement  was  confirmed  which  had  been  come  to  between  the 
company  and  one  Hewitt,  whereby,  in  consideration  of  Hewitt 
withdrawing  his  opposition  to  the  bill,  the  company  agreed  to  pay 
him  the  sum  of  £1200. 

In  May,  1878,  Hewitt  commenced  an  action  against  the  company 
in  respect  of  the  £1200  which  had  been  SLgreed  to  be  paid  him, 
and  in  July  of  the  same  year  signed  judgment  against  the  company 
for  £1274  U.  2d. 

By  an  Act  passed  in  1874,  the  company  was  authorized  to  make 
and  maintain  certain  railways  therein  described,  and  the  27th  sec- 
tion of  that  Act,  after  recitmg  that  £1780  had  been  deposited  in 
the  Court  of  Chancery  in  pursuance  of  the  standing  orders 
of  both  Houses  of  Parliament  m  respect  of  the  application  to  Par- 
liament for  the  Act,  contained  the  usual  enactment  that  the  sum  so 
deposited  should  not  be  repaid  unless  the  company  should  pre- 
viously to  the  expiration  of  the  period  limited  by  the  Act  for 
completion  of  the  railways,  either  open  the  railways  or  prove 
to  the  satisfaction  of  tlie  Board  of  Trade  that  the  company  had 

Eaid  up  one-half  of  the  amount  of  the  capital  authorized  to 
e  raised  by  means  of  shares,  and  had  expended  for  the  purposes 
of  the  Act  a  sum  equal  in  amount  to. such  one-half  of  the  capital. 
Sect.  28  of  the  same  Act  was  the  common  form  section  generally 
inserted  in  private  Acts  authorizing  undertakings,  enacdng  that 
the  deposit-money,  after  payment  of  compensation  (if  any)  "  shall 
either  be  forfeited  to  Her  Majesty  ....  or  in  the  discretion  of  the 
Court,  if  the  company  is  insolvent  and  has  been  ordered  to  be 
wound  up,  or  a  receiver  has  been  appointed,  shall  wholly  or 
in  part  be  paid  or  transferred  to  such  receiver,  or  to  the  liqui- 
dator or  liquidators  of  the  company,  or  be  otherwise  applied  as 
part  of  the  assets  of  the  company  for  the  benefit  of  the  creditor 
thereof," 

The  company  never  gave  any  notice  to  treat  for  and  never 
purchased  any  lands  under  the  powers  conferred  by  the  Acts 
of  1872  and  1874,  and  the  railways  authorized  by  the  Acts  were 
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Bever  commenoed,  nor  had  the  comj^y  paid  np  on&-half  of  the 
capital  by  the  Act  of  1874  authorized  to  be  raised  by  means 
of  shares,  nor  expended  for  the  purposes  of  the  Act  a  sum  equal  to 
one-half  of  the  capital. 

The  sum  of  £1274  1^.  2d.  being  still  owine  to  Hewitt,  with  an 
arrear  of  interest  from  July,  1873,  and  tnere  being  in  court 
the  sum  of  £1942  14«.  Id,  new  £3  per  cent  annuities,  represent- 
ing the  deposit  money  of  £1780,  Hewitt  presented  this  petition^ 
asking  that  a  receiver  of  the  undertaking  of  the  company  might 
be  appointed,  and  that  an  inquiry  might  be  directed  what  com- 
pensation (if  any)  was  due  to  any  landowners,  and  that  the  fund  in 
Court  might  be  paid  to  the  receiver  and  applied  by  him,  after  satis- 
fying aU  claims  (if  any^  in  respect  of  compensation  in  payment 
of  the'dmount  due  to  tne  petitioner  by  virtue  of  his  judgment, 
and  Vo  the  other  creditors  of  the  company  according  to  tlieir 
prio/ities. 

Zi.  B.  Buckley,  for  the  petitioner : — The  petitioner  has  applied 
to  the  Board  of  Trade  for  a  warrant  of  abandonment,  but  the 
Board  has  declined  to  grant  the  warrant,  giving  as  a  reason  that  the 
provisions  of  the  Acts  for  abandonment  of  railways  apply  only  to 
the  case  of  a  railway  authorized  to  be  constructed  by  an  Act  of 
Parliament  passed  prior  to  the  Bailway  Companies  Act,  1867,  and 
that  being  so,  this  company  cannot  be  woundup  under  the  Aban- 
donment of  Eailways  Act,  1869.  The  only  remedy  the  petitioner 
has  is  to  obtain  the  appointment  of  a  receiver  of  the  undertaking 
under  the  4th  section  of  the  Bailway  Companies  Act,  1867.  The 
petitioner  is  a  bona  fide  creditor,  and  his  debt  is  scheduled  to  the 
Act  incorporating  the  company.  Whenever  the  judgment  creditor 
of  a  railway  company  is  unpaid,  the  appointment  of  a  receiver  or 
manager  is  a  matter  of  right.  In  re  Manchester  and  Milford  Rail- 
way Company,  14  Ch.  D.  645.  If  a  receiver  were  appointed  he 
would  get  in  any  unpaid  calls  there  may  be,  and  we  believe  that 
there  are  still  some  unpaid  calls. 

It  is  inequitable  that  the  petitioner,  who  is  a  ifieritorious  creditor^ 
should  be  without  remedy  because  the  Board  of  Trade  has  no 
aathority  to  grant  a  warrant  of  abandonment. 

In  re  Bradford  Tramways  Company,  2  Ch.  D.  873 ;  4  Ch.  D. 
183,  and  In  re  Lowestoft,  Yarmouth,  and  Southwold  Tramways 
Company,  6  Ch.  D.  484,  were  also  referred  to. 

Wnitehome,  Q.C;,  for  the  directors  who  paid  the  deposit,  sup* 
ported  the  petition. 
Brooksbank,  for  the  company. 

Stirling,  for  the  Crown,  was  not  called  upon,  but  referred 

to  Gardner  v.  London,  Chatham,  and  Dover  Railway  Company, 

Law  Rep.  2  Ch.  201,  as  to  the  meaning  to  be  put  upon  the  word 

"undertaking." 

Jessel,  UTR. — I  regret  to  say  that  I  cannot  assist  the  petitioner. 
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It  does  appear  to  me  that  what  the  Legislature  intended  was  that 
these  hona  fide  debts  should  be  paid,  bat  npon  the  condition 
that  there  should  be  either  a  winding-up  order  or  a  receiver. 
Neither  of  these  conditions    has  been  complied   with  in    this 
case.     Then  the  suggestion  is  that  I  could  appoint  a  receiver. 
Well,  there  is  no  power  to  appoint  a  receiver  anywhere  applicable 
to  this  case.    The  4th  section  of  the  Act  of  1867  obviously  does 
not  apply  to  a  case  where  there  is  no  undertaking.    Here  the  raO- 
way  companv  never  had  anv  railway  nor  any  property.   This  stun  of 
money  which  was  paid  in  by  the  promoters  never  belonged  to  the 
company,  and  though  in  certain  events  if  it  were  assets  oi  die  com- 
pany it  could  be  applied  in  paying  the  debts,  yet  it  never  was  assets 
of  the  company,  and  therefore  tnere  is  no  receiver  of  that  to  be 
appointed.    Then  it  is  suggested  they  may  get  some  money  from 
calls,  but  the  answer  to  that  is,  that  the  4th  section  never  was  in- 
tended to  preclude  the  creditor  from  what  used  to  be  called  his 
remedy  by  scire  facias  to  get  the  unpaid  calls.     A  creditor  is  not 
precluded  from  that  by  the  appointment    of    a  receiver;    the 
receivership  does  not  extend  to  unpaid  calls.    The  meaning  of  the 
fiection  was  to  prevent  the  creditors  interfering  with  the  working 
pf  the  railway,  but  not  to  prevent  their  getting  calls  which  they 
had  a  right  to  get,  and  therefore  a  receiver  of  the  works  of 
the  undertaking  means  the  railway  or  works  as  a  goins  concern, 
and  includes  the  rolling  stock  and  everything  else ;  but  if  there  is 
no  rolling  stock  what  is  the  receiver  to  do !    After  the  provision 
for  working  expenses  and  other  proper  outgoings  in  respect  of  the 
undertaking  the  money  is  to  be  anplied  in  pavment  of  the  debts, 
but  there  is  no  undertaking  in  tnis  case  within  the  4th  section. 
Therefore  there  is  nothing  I  can  appoint  a  receiver  of.    There  is 
no  power  of  appointing  a  receiver  where  the  company  lias  no 
property  that  I  am  aware  of.    The  only  other  thing  was  to  obtain 
the  warrant  of  the  Board  of  Trade,  and  the  Board  of  Trade 
declined  to  grant  a  warrant.     I  suppose  if  they  did  grant  a  warrant 
I  could  act  whether  they  had  power  to  grant  it  or  not,  and  it 
is  equally  clear,  I  should  say,  if  they  do  not  grant  it,  whether  they 
have  power  to  grant  it  or  not  I  cannot  act.     Whether  or  not  they 
have  power  to  grant  it  they  have  not  granted  it.    I  cannot  compel 
them  to  grant  it,  and  therefore  I  cannot  act  in  this  matter.    It  cer- 
tainly seems  to  me  to  be  immaterial  to  inquire  whether  they  have 
or  have  not  power  to  grant  it,  but  I  must  say  if  they  have  not  the 
power  they  ought  to  have  it ;  but  that  is  a  tning  I  cannot  grant,  it 
must  be  granted  by  the  Legislature.    Under  tuose  circumstanceB 
I  can  am)rd  the  petitioner  no  present  relief,  and  all  I  can  do  is 
to  dismiss  his  petition.    Then,  as  regards  the  parties  who  appear, 
there  are  three;  first  of  all,  there  is  the  Treasury,  whicn  has 
a  very  ample  fund,  called  the  consolidated  fund,  to  fail  back  upon, 
and  counsel  for  the  Treasury  very  properly  left  the  matter  of  costs 
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in  the  hands  of  the  Court.  It  is  not  a  case  for  asking  for 
costs  against  this  nnlucky  petitioner,  and,  therefore,  acting  on  that 
veiy  proper  submission  on  the  part  of  the  Treasury,  I  shall  make 
no  order  as  to  their  costs,  neither  shall  I  give  any  costs  to  the  com- 
panv  nor  the  directors  who  appear.  The  petition  will  therefore 
be  dismissed  without  costs. 


GOSDON 

V. 

The  Gbbat  Westbrst  Bt.  Oa 

(L.  R,  8  Q.  B.  D.  44.     No9. 17,  1881.) 

The  jilaiiitiiE  deliyeiwd  cattle,  carriage  prepaid,  to  the  defendant  railway 
eompany  for  carriage  on  the  terms  of  aigned  conditions  whereby,  in  con- 
sideration of  an  alternative  reduced  rate,  it  was  agreed  that  the  company 
were  <'  not  to  be  liable  in  respect  of  any  loss  or  detention  of  or  injury  to 
the  said  animals,  or  any  of  them,  in  the  receiving,  forwarding,  or  deliv- 
ery thereof,  except  upon  proof  that  such  loss,  detention,  or  injury,  arose 
from  the  wilful  misconduct  of  the  company  or  its  servants.'* 

The  cattle  were  carried ;  but,  on  application  made  for  them  by  the  plaintiff, 
the  defendants,  in  consequence  of  their  clerk  having  negligently  omitted 
to  enter  the  cattle  on  the  consignment  note  as  **  carriage  paid,**  refused 
to  deliver  them,  and  alleged  that  the  carriage  was  not  paid.  The  cattle 
were  kept  exposed  to  the  weather  until  the  next  day,  when  the  mistake 
having  Uien  been  ascertained,  they  were  delivered.  They  were  damaged 
by  the  exposure.  In  an  action  for  damages  by  reason  of  wrongful  de« 
tention  and  nesliffence — 

Edd,  that  the  withholdinff  of  the  cattle,  under  a  groundless  claim  to  retain 
them,  at  the  end  of  die  transit  was  not  "detention'*  within  the  condi- 
tions, and  the  company  were  therefore  liable. 

Case  stated  on  appeal  from  the  Gloucester  county  court. 

The  action  was  for  damages  by  reason  of  the  illegal  and 
wrongful  detention,  and  negli^nce  by  the  defendants  at  Gloucester 
station,  of  and  to  certain  catt^  the  property  of  the  plaintiff. 

At  the  trial  it  appeared  that  on  the  afternoon  of  the  6th  of 
April,  1881,  the  plaintiff  delivered  to  the  defendants  at  Water  ford 
station,  ten  cattle  to  be  carried  to  Gloucester,  and  there  delivered 
to  the  plaintiff's  agent  or  his  order.  The  cattle  were  consigned, 
and  the  carriage  was  prepaid  by  the  plaintiff  at  what  is  known  as 
the  "owner's  risk  rate,"  and  the  plaintiff  signed  a  consignment 
note.  On  the  face  of  the  note  was  a  notice  that  the  company  "  have 
two  rates  for  the  conveyance  of  cattle ;  one  the  ordinary  rate  or 
toll,  when  they  take  the  ordinary  liability  of  the  carrier ;  the  other 
a  reduced  rate,  adopted  when  the  sender  relieves  them  of  all  lia- 
bility of  loss,  damage,  or  delay,  except  upon  proof  that  such  loss, 
damage,  or  delay  arose  from  wilful  misconduct  on  the  part  of  the 
company's  servants."    Then  followed  an  undertaking  signed  by 
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the  sender  of  the  cattle  whereby,  in  consideration  of  the  cairiage  at 
the  reduced  rate,  he  andertook  to  relieve  the  company  ^^from  all 
liability  in  case  of  damage  or  delay,  except  upon  proof  that  snch 
loss,  detention,  or  injury  arose  from  wilful  miscondact  on  the  part 
of  the  company's  servants,"  and  he  also  agreed  to  the  ^  conditions 
and  regulations  on  the  back  of  this  note."  The  first  of  those  con- 
ditions was,  '^  That  the  company  are  not  to  be  liable  in  respect  of 
any  loss  or  detention  of,  or  iniury  to  the  said  animals,  or  any  of 
them,  in  the  receiving,  forwarding,  or  delivery  thereof,  except  upon 
proof  that  such  loss,  detention,  or  injury  arose  from  the  wufnl 
misconduct  of  the  company  or  its  servants." 

In  the  ordinary  and  usual  course  of  business,  cattle  under  the 
above  circumstances  would  be  delivered  at  Gloucester  station  after 
their  arrival  directly  the  consignee  applied  for  them. 

The  cattle  arrived  at  Gloucester  late  in  the  evening  of  the  7th  of 
April,  and  were  unloaded  by  the  defendant's  servants  and  placed 
in  cattle  pens.  On  the  following  morning  a  drover  in  the  employ- 
ment of  the  consiCTee  dulv  applied  for  the  cattle,  but  in  conse- 
quence of  the  d^endants'  servants  at  Waterford,  who  received 
the  amount  paid  bv  the  plaintiff  for  carriage,  having  negligently 
omitted  to  enter  tne  cattle  on  the  consignment  note  as  ^^  carriage 
paid,"  the  defendants'  servants  refused  to  deliver  the  cattle,  alleg- 
mg  that  the  carriage  was  not  paid. 

During  the  time  the  cattle  were  detained  at  Gloucester  station 
they  were  exposed  to  the  inclemency  of  the  weather  and  damaged 
to  the  amount  of  S&l. 

On  the  9th  of  April  the  plaintiff  demanded  the  cattle.  The 
defendants'  manager  then  saia  there  had  been  a  mistake  by  reason 
of  the  negligence  of  the  defendant  conmany's  clerk  at  Waterford 
about  the  carria^,  but  that  the  plaintin  could  have  the  cattle,  and 
thev  were  accordingly  handed  over  to  him  at  Gloucester  station. 

At  the  conclusion  of  the  plaintiff's  case,  the  counsel  for  the 
defendants  submitted  that,  having  regard  to  the  terms  of  the  con- 
si^ment  note,  the  plaintiff  should  be  nonsuited. 

jThe  judge  declined  to  nonsuit,  and  the  defendants'  counsel  calling 
no  witnesses,  judgment  was  given  for  the  plaintiff  for  35Z.,  on  the 
ffround,  that  although  no  wilful  misconduct  on  the  part  of  the 
defendants'  servants  was  proved,  their  conduct  amounted  to  a 
refusal  to  deliver,  which  was  not  covered  by  the  terms  of  the  con- 
signment note. 

The  question  for  the  opinion  of  the  Court  was,  whether,  upon 
the  facts,  the  judgment  was  erroneous  in  point  of  law. 

Page,  for  the  defendants.  First,  the  cattle  were  carried  on  the 
terms  of  the  consignment  note,  which  was  duly  signed.  The 
plaintiff  is  therefore  bound  by  the  conditions.  They  are  in  con- 
sideration of  an  alternative  reduced  rate,  and  are  fair  and  r«tton- 
aUe.  Peek  u  North  Staffordshire  By.  Co.,  10  H.  L.  C.  473 ; 
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V.  Great  Western  Ey.  Co.,  3  Q.  B.  D.  196 ;  Haynee  v.  Great  West^ 
em  Ry.  Co.,  41  L.  T.  (N.  S.)486 ;  Ashenden  v.  London,  Brixton 
and  South  Coast  Ry.  Co.,  6  Ex.  D.  190.    In  Lewis  v.  Great  W  est- 
ern  By.  Co.,  8  Q.  B.  D.  195,  Bromwell,  L.J.,  suggested  that  even 
without  the  exception  of  wilful  misoonduct  the  conditions  would 
be  good,  as  there  is  an  alternative  rate.    The  delay  in  delivering 
the  beasts  was  ^*  detention''  within  the  terms  of  the  conditions,  and 
the  railway  company  are  therefore  not  liable.     The  most  common 
cause  of  such  delav  is  a  dispute  about  charges,  as  in  the  present 
case.    The  conditions  would  certainly  have  covered  detention 
pending  a  dispute  whether  61.  or  71.  was  due  for  carriage.    The 
word  '^  detain''^  includes  any  kind  of  detention,  for  it  means  ^^  to 
keep  that  which  belongs  to  another"  (Johnson's  Dictionary).    This 
form  of  consignment  note  has  been  held  to  apply  to  a  case  where 
the  transit  was  ended  and  there  was  misdebverv  of  the  goods. 
Hoare  v.  Great  Western  By.  Co.,  25  W.  E.  631.     The  "  detention" 
was  "in  delivering"  the  beasts.     The  7th  section  of  the  Bailway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  under  which  the 
conditions  are  made,  is  not  confined  to  transit  only.    Hodgman  v. 
West  Midland  By.  Co.,  6  B.  &  S.  560 ;  33  L.  J.  (N.  S.)  Q.  B.  233. 
The  words  "  reeeiving,  forwarding,  and  delivering"  in  that  section 
are  nsed  in  this  consignment  note.     If  the  plaintiff  contends  that 
although  he  might  not  be  able  to  sue  on  contract  he  may  sue  in 
tort,  the  answer  is  found  in  Morritt  v.  North  £astem  By.  Co.,  1  Q. 
B.  D.  302,  where  the  Court  of  Appeal  decided  that  a  carrier  is  not 
deprived  of  the  protection  of  the  Carriers  Act  (11  Geo.  4,  and  1 
Wm.  4,  c.  68,  s.  1)  by  the  fact  that  the  loss  of  or  injury  to  the 
goods  happens  aiter  thev  have  been  negligently  taken  by  him 
beyond  tneir  point  of  destination.     The  conditions  here  would 
cover  misdelivery,  4  fortiori,  a  mere  temporary  detention.     Sec- 
ondly, the  detention  was  caused  by  a  mistake,  and  no  '^  wilful  mis- 
condact."     The  misconduct,  if  any,  was  in  the  clerk  at  Waterf ord ; 
the  wilfulness,  if  any,  in  withholding  delivery  at  Gloucester.     But 
the  two  acts  cannot  be  so  combined  as  to  be  "  wilful  misconduct" 
within  the  meaning  of  the  exception.    There  is  no  evidence  of  it. 
Haynes  v.  Great  Western  Bjr.  Co.,  41  L.  T.  (N.  S.}  436. 

Jelf,  Q.  C,  for  the  plaintiff.  The  conditions  ao  not  apply  to 
this  case.  If  they  do  they  are  unreasonable.  It  may  even  be 
admitted  that  conditions  such  as  these,  when  they  do  apply,  may 
extend  to  something  beyond  the  transit  of  the  goods.  ]But  in 
Hoare  v.  Great  Western  By.  Co.,  37  L.  T.  (N.  S.)  186 ;  25  W.  E. 
631,  that  point  was  given  up,  there  being  evidence  of  wilful  mis- 
conduct. Moreover  the  word  "detention"  did  not  occur  there. 
The  authorities  do  not  govern  this  case,  which  is  simply  that  of  a 
company  setting  up  an  unfounded  claim  of  lien,  and  then  seekinfi^ 
the  protection  of  a  note  having  in  it  the  word  "  detention,"  whicn 
they  would  construe  so  as  to  cover  every  kind  of  withholding. 
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Misdelivery  by  mistake,  and  ref asal  to  deliver  under  a  wrongfal 
daim,  are  totally  different.  Misdelivery  is  a  not  unoommon  inci- 
dent of  carriage  which  well  may  happen,  and  be  anticipated  by 
conditions.  But  the  parties  cannot  be  said  to  have  contemplated 
and  stipalated  against  liability  for  such  an  act  as  the  blunder  of  a 
clerk,  followed  by  an  unjustinable  withholding  of  goods  af t^  they 
arrived  safely  at  their  destination.     [He  was  stopped.] 

Gbove,  J. — ^I  put  out  of  the  question  for  a  moment  the  words 
^'wilful  misconduct"  used  in  the  consignment  note,  because 
although  mere  honest  foi^tfulness  such  as  that  of  the  derk  at 
Watenord,  if  he  had  simplv  forgotten  to  write  '^  carriage  paid"  on 
the  note,  might  not  be  ''  wilful  misconduct,"  yet  I  am  not  prepared 
to  sav  that  there  was  no  ^^  wilful  misconduct"  in  the  company 
refusing  to  deliver  the  cattle.  That  would  be  a  different  question. 
But  I  rest  my  decision  at  present  on  the  words  used  in  the  condi- 
tion, and  do  not  think  that,  if  fairly  and  reasonably  read,  the  case 
comes  within  it.  The  condition  is  that  the  company  are  not  to  be 
liable  in  respect  of  any  loss  or  detention  of  or  miury  to  the  said 
animals,  or  any  of  them,  in  the  receiving,  forwarding,  or  delivery 
thereof,  except  upon  proof  that  such  loss,  detention,  or  injury  arose 
from  the  wilful  misconduct  of  the  company,  or  its  servants.  Does 
the  word  ^'  detention"  there  apply — ^not  merely  to  some  stoppage 
in  transit,  or  mistake  by  which  the  cattle  truck  had  been  sent  into 
a  wrong  siding  or  delivered  in  course  of  transit  to  the  wrong  per- 
son, or  any  such  mistake  causing  delay,  but — ^to  the  withholoing 
of  the  cattle  by  the  company  under  claim  of  a  supposed  right  on 
which  they  insisted  ?  I  think  that  is  not ''  detention"  within  the 
meaning  of  the  condition,  or  that  anybody  would  natunJlv  suppose 
that  it  was  so.     It  was  not  any  ^^  detention,"  which  had  delayed  or 

Srevented  their  arrival.  The  word  "  detention"  alone  may,  no 
oubt,  apply  to  an  absolute  refusal  to  deliver,  grounded  on  some 
cause  wliich  is  sup|K)6ed  to  rive  a  right  to  refuse  delivery.  But  I 
think  tliat  the  word  ^^  detention"  as  used  in  this  condition  does  not 
mean  any  detention  by  absolute  refusal,  but  by  something  that 
prevents  the  company  from  delivering  the  cattle  at  the  proper 
time.  The  learnt  counsel  who  ar^ed  for  the  defendants  can- 
didly, fairly,  and  well,  did  not  stop  snort  of  saying  that,  under  the 
conditions,  the  company  would  not  be  liable  for  any  loss  however 
occasioned,  for  anv  withholding,  though  wilful  and  determined, 
for  any  injury,  tnough  by  reckless  and  intentional  acts  of  the 
company's  servants.  I  think  that  would  be  an  extravagant  mean- 
ing to  put  on  this  clause;  with  such  a  meaning  the  condition 
would  be  unreasonable.  It  is  su^ested  that  Bramwell,  L.J.,  has 
said  that  where  there  are  alternative  charges  it  might  be  reason- 
able. But  I  do  not  think  that  he  could  then  have  had  in  his  mind 
such  a  meaning  as  is  now  sought  to  be  put  on  the  word  ^^deten- 
tion" in  this  case,  viz.,  withholding  unaer  a  groundless  claim  to 
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retain  the  chattels  after  they  have  arrived  at  their  deetination,  and 
are  ready  for  delivery.     I  oo  not  think  that  is  detention  '^  in  the 
receiving,  forwarding,  or  delivery."     It  was  not  in  the  course  of 
delivery,  bnt  an  absolute  refusal  to  deliver  at  the  end  of  the 
transit,  the  beasts  having  arrived  and  being  ready  for  delivery,  and 
the  company  having,  perhaps,  nothing  more  to  do  than  to  let  the 
consignee  take  them.     I  do  not  think  that  such  a  ground  for  with- 
holding goods  as  that  alleged  is  imported  in  the  meaning  of  the 
condition.     It  is  the  first  time  this  point  has  been  decided.     Per- 
haps it  might  be  said  that  it  is  the  first  time  a  railway  company 
have  had  the  courage  to  raise  it.     As  to  the  cases  cited,  they  may 
be  distinguished.     I  was  a  little  embarrassed  by  the  case  of  mis- 
delivery.    But  I  think  there  is  a  distinction,     if  the  servants  of 
the  company  took  the  coods  to  the  wrong  person,  either  in  the 
transit  or  at  the  end  of  it,  that,  I  think,  might  be  ^'  detention"  or 
^'  delay"  within  the  meaning  of  the  condition.     But  this  is  no  such 


Lopes,  J. — I  am  of  the  same  opinion.  What  was  the  act  of  the 
defendants  %  It  was  not  an  act  wnich  could  be  called  a  misdelivery 
of  the  cattle.  It  was  not  an  act  committed  by  sending  the  cattle 
along  the  wrong  line,  or  into  the  wrong  siding.  It  was  an  unjusti- 
fiable refusal  by  the  defendants  to  deliver  the  cattle  at  the  proper 
time.  Can  that  possibly  be  a  "  detention  in  the  delivery"  within 
the  meaning  of  the  condition  ?     [The  learned  judge  read  it.]     I 

Suite  admit  that  misdelivery  or  delay  in  transit  woula  come  within 
be  condition,  but  I  think  that  what  happened  in  this  case  was 
altogether  dehors  that  clause.  It  is  unnecessary  to  decide  the 
question  as  to  misconduct ;  if  we  had  to  do  so,  I  think  we  should 
oe  bound  to  take  into  consideration  not  only  what  happened  at 
Waterford,  bnt  the  conduct  of  the  company  when  the  cattle 
reached  Gloucester.  Although,  on  the  application  for  them,  it 
would  have  been  easy  at  once  to  ascertain  by  telegraph  that  the 
carria^  was  in  fact  paid,  the  companv  do  not  seem  to  have  done 
BO,  and  the  cattle  were  obstinately  withheld  during  at  least  a  day 
and  a  night. 
Judgment  aflmned. 
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V. 

Lewes  and  Eabt  Gbinstead  Bt.  Oo. 

(£.  R.  18  Clum.  Div,  429.     July  15,  1S81.) 

A  testator  demised  bis  residuary  real  estate  (which  oomprised  land  in  re- 
spect of  which  a  notice  to  treat  had  been  given  bT  a  railway  company)  lu 
trustees  in  trust  for  his  wife  for  life,  and  after  her  death  to  assure  the  same 
to  his  two  married  daughters,  in  equal  shares,  for  their  separate  use  as  ten- 
ants in  common,  with  a  gift  orer  in  favor  of  their  issue  in  events  which  did 
not  happen;  and  *'for  the  purpose  of  division"  he  empowered  his  trustees  to 
sell  his  residuary  estate;  and  declared  that  his  trustees  might  receive  pay- 
ment for  all  busmess  done  by  them  in  relation  to  the  estate. 

The  testator's  wife,  his  two  daughters  and  their  husbands,  survived  the 
testator:  and  after  the  death  of  the  widow  the  trustees  sold  and  conveyed 
the  lands  to  a  railway  company  for  a  price  which  had  been  determined  by 
the  valuation  of  two  surveyors,  as  provided  by  the  9th  section  of  the  liinds 
Clauses  Act,  1845,  the  trustees  having  first,  for  the  purposes  of  such  valua- 
tion, appointed  one  of  themselves  as  the  surveyor  on  their  behalf.  One  of 
the^  testator's  daughters  disputed  the  validity  of  the  sale,  and  brought  an 
action  to  restrain  tne  company  from  taking  or  using  the  land : — 

Edd^  first,  that  whether  the  power  of  siJe  under  the  will  was  still  in  exist- 
ence or  not,  the  trustees  did  not  exercise  it,  but  professed  to  convey  the  land 
under  the  provisions  of  the  Lands  Clauses  Act,  and  therefore  the  validity  of 
the  sale  must  be  determined  without  reference  to  the  power. 

Secondly,  that  the  trustees,  bein^  trustees  of  the  land  for  femes  coverts 
who  were  absolutely  entitled  for  their  separate  use,  were  not  persons  compe> 
tent  to  contract  with  a  railway  company  for  the  sale  of  the  land  under  the 
7fh  section  of  the  Lands  Clauses  Act,  1845,  and  that  the  sale  was  for  that 
reason  invalid. 

Thirdly,  that  the  sale  was  also  invalid  by  reason  of  the  appointment  by 
the  trustees  of  one  of  themselves  as  surveyor  to  value  the  land  under  the  9th 
section  of  the  Lands  Clauses  Act,  1845. 

Per  Jessel,  M.R. :  The  mere  fact  of  trustees  having  the  price  flxe^  by  two 
surveyors,  and  then  a^eeing  to  sell  for  that  price,  inPtead  of  first  agreeing 
to  sell  for  a  certain  pnce  and  then  testing  the  price  by  the  valuation  of  two 
surveyors,  would  not  in  itself  invalidate  a  sale  under  the  9th  section  of  the 
Lands  Clauses  Act. 

Per  Jepsel,  M.R. :  The  power  of  sale  given  to  the  trustees  by  the  will  did 
not  determine  on  the  death  of  the  tenant  for  life,  but  might  have  been  exer- 
cised within  a  reasonable  time  afterwards  for  the  purpose  of  dividing  the 

This  was  an  appeal  from  a  decision  of  Vice-Ohaiicellor  HalL  16 

T? •  ^^K  t,^  ^-  1  ^^-  ^^<i  E^-  It-  It-  Gas.  583. 

Ihomas  Hopbnson,  by  his  will,  Uated  in  May,  1874,  appointed 

t^f^^  ^•^-  ^-  ^'^*®^'  ^^^  <^-  H-  B.  Glaflier,  hi^  ex^tore 
ana  trastees,  and  save  his  residnary  real  and  pergonal  estate  unto 

t^fL  no.  1?^  ^*   .    trustees,  upon  trust  to  pay  the  income  to  his 

Si^n  ^^''ir  "^^^^  ^""^  "*^'  *«d  ^'^^  Ke>-  death  to  transfer, 
««ign,  or  otherwise  assure  the  same  unto  his  two  daughters,  Caro- 
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Hne  GtdneB,  the  wife  of  X  GaineB,  and  the  Plaintiff,  Catherine  8. 
Peters,  in  equal  shares,  for  their  separate  use  as  tenants  in  common, 
with  a  ^t  over  in  favor  of  their  respective  issues  in  an  event  which 
did  not  nappen.  And  ^^for  the  purpose  of  division"  the  testator 
thereby  empowered  his  said  trustees,  or  the  survivors  or  survivor 
of  them,  his  executors,  administrators,  or  assigns,  to  sell  all  his  said 
residuary  estate  by  public  auction  or  private  contract.  And  he  de- 
clared that  his  trustees  should  be  entitled  to  charge  and  to  be  paid 
out  of  his  trust  estate  for  all  business  (whether  strictly  professional 
or  not)  done  by  them  in  relation  to  his  said  trust  estate  in  the  same 
manner  as  if  thev  had  not  been  trustees. 

The  testator  died  on  the  28th  of  July,  1878,  leaving  his  wife 
Caroline  and  his  daughters  him  surviving.  The  will  was  proved 
by  J.  Gaines  and  W.  K.  M.  Glasier  alone,  G.  H.  B.  Glasier  naving 
renounced  probate. 

Shortly  before  the  testator's  death  the  Lewes  and  East  Grinstead 
Ry.  Co.,  under  their  Act,  which  incorporated  the  Lands  Clauses 
Act,  1845,  served  him  witn  notice  to  treat  for  the  purchase  of  part 
of  a  freehold  house  and  grounds  called  Kingecote,  of  which  he  was 
the  owner  in  fee  simple.  The  testator  gave  the  company  notice  of 
the  particulars  of  his  claim,  but  died  before  anything  further  had 
been  done. 

On  the  9th  of  Januair,  1879,  his  two  trustees  served  notice  on 
the  company  requiring  tnem  to  purchase  the  whole  of  the  Kings- 
cote  propertv,  on  the  ground  tnat  it  was  a  "  house"  within  the 
ineamng  of  tne  92nd  section  of  the  Lands  Clauses  Consolidation 
Act,  l&iS,  and  in  the  same  month  they  and  the  testator's  widow 
commenced  an  action  against  the  company  in  order  to  compel  them 
to  take  the  whole  of  the  property.  In  this  action  a  sum  of  £4950 
was  paid  into  court  with  liberty  to  the  company  to  take  possession 
of  the  property. 

On  the  29th  of  January,  1879,  the  widow  died,  and  the  rever- 
sionary interest  of  the  two  daughters  fell  into  possession.  Shortly 
afterwards  the  company  communicated  to  the  trustees  their 
willingness  to  take  the  whole  of  the  property,  and  on  the  25th  of 
February,  1879,  they  gave  them  notice  of  the  summoning  of  a  jury 
to  determine  the  purchase-money  under  theprovisions  of  the  Lands 
Glauses  Act,  184d,  and  at  the  same  time  offered  the  sum  of  £3300 
for  it 

The  trustees  did  not  accept  this  offer,  but  entered  into  negotia- 
tions with  the  company  for  a  sale  by  private  contract,  and  it  was 
agreed  that  the  purchase-money  to  be  paid  should  be  determined 
by  the  valuation  of  two  able  practical  surveyors  in  accordance  with 
the  9th  section  of  the  Lands  Clauses  Act,  1845. 

One  of  the  two  trustees,  W.  R.  M.  Glasier,  happened  to  be  a  sur- 
veyor, and  accordingly  he  was  appointed  by  himself  and  his  co- 
trustee to  act  as  their  surveyor  for  the  purposes  of  the  valuation ; 
8A.&E.  RCas.— 40 
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and  the  company  appointed  H.  Jones  a  flmTeyor  on  their  own 
behalf.  The  two  sorveyoiB  thna  appointed  made  their  vahtation  on 
the  3rd  of  March,  1879,  and  fixed  the  purchafie^noney  to  be  £3400, 
and  the  surveyor's  fee  to  be  £100. 

The  Plaintifi  and  her  hnsband  were  dissatisfied  with  this  Talna- 
tion,  and  refused  to  ooncnr  in  the  sale.  However,  the  trostees 
proceeded  with  the  sale,  and  on  the  22nd  of  AngaJst,  1879,  thej 
conveyed  the  property  to  the  comjpany,  the  trustees  and  the  com- 
pany being  the  only  parties  to  die  mdenture. 

By  this  indenture,  after  reciting,  inter  alia,  the  will  of  the  testa- 
tor, mduding  the  power  of  sale,  and  that  under-  the  powers  of  the 
Act  the  comjMmy  nad  agreed  with  the  trustees  for  the  purchase  of 
the  property  in  tee  simple,  and  that  it  was  agreed  that  the  purchase- 
money  or  oomjpensation  should  be  determined  by  two  able  practical 
surveyors,  and  that  H.  Jones  and  W.  R.  M.  Glasier,  being  two  able 
practical  surveyors  duly  appointed,  had  determined  the  purchase- 
money  and  compensation  at  £3400,  the  two  trustees,  Gaines  and 
Glasier,  ^'  in  exercise  of  the  powers  for  this  purpose  given  them  by 
the  Lands  Clauses  Act,  1845,  or  otherwise,"  granted  the  property 
and  all  such  estate  and  interest  therein  as  they  were  possessed  of  or 
entitled  to  or  were  by  the  said  Acts  of  Parliament  or  otherwise 
empowered  to  convey  to  the  company,  their  successors  and  assigns 
forever. 

The  present  action  was  brought  by  Mrs.  Peters,  in  which  she 
alleged  that  the  sum  of  £3400  was  a  totally  inadequate  price  for 
the  property,  and  claimed  an  injunction  to  restrain  the  Defendant 
companv  from  entering  upon  or  using  the  property  or  executing 
works  thereon  until  the  amount  of  purchase-money  and  compensa- 
tion payable  for  the  property  should  have  been  duly  detennined 
and  paid ;  and  thev  claimed  damages  in  respect  of  the  taking  of 
the  property  by  the  company  otherwise  than  in  accordance  with 
their  statutory  powers. 

The  Yice-Chancellor,  learning  that  the  validity  of  the  sale  was 
disputed,  declined  to  try  the  question  as  to  the  adequacy  of  the 

5 rice.    The  attendance  of  witnesses  as  to  value  was  ttierefore 
ispensed  with,  and  the  aigument  was  confined  to  the  questitu 
of  taw. 

The  Yice-Chanoellor  made  a  declaration  that  the  company  bad 
not  acquired  a  good  title  to  the  PlaintifPs  moiety  of  the  property, 
and  that  the  Plaintiff  and  her  trustees  were  entitled  to  enjoy  that 
moiety  as  tenants  in  conmion  with  the  company. 

From  this  judgment  the  company  appealed. 

W.  Pearson,  Q.C.,  and  Prior,  for  the  appellants : — 

The  trustees  had  power  to  sell  under  the  will.  The  deed  of  con- 
veyance recited  the  will,  and  professed  to  sell  in  exercise  of  the 
powers  given  them  by  the  Dmds  Clauses  Act  ^^or  otherwise.'' 
The  Yice-Chancellor  held  that  the  power5>f  sale  had  come  to  an 
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end  when  the  widow  died ;  but  that  is  not  the  case,  for  it  was  given 
to  the  trustees  for  the  purpose  of  dividing  the  projperty,  and  fliere- 
fore  could  be  exercised  witliin  a  reasonable  time  after  the  death  of 
the  tenant  for  life :  Lantsbery  v.  Collier,  2  K.  &  J.  709. 

But  if  the  sale  cannot  be  supported  under  the  power,  it  is 
good  under  the  Act.  The  7th  section  of  the  Lands  Clauses  Act 
gives  power  to  trustees  to  sell  on  behalf  of  their  cestuis  que  trust 
whether  infants,  lunatics,  or  femes  covert ;  and  it  makes  no  differ- 
ence that  the  feme  covert  has  the  estate  for  her  separate  use. 
The  only  other  point  is  the  appointment  of  Glasieras  one  of  the  sur- 
veyors to  fix  the  purchase-money.  Why  should  he  not  act  ?  He 
had  no  interest  in  the  property.  There  was  no  conflict  in  his  case 
between  interest  and  duty.  His  valuation  was  as  good  a  check 
upon  the  company  giving  too  low  a  price  for  the  land  as  that  of 
any  other  person  could  be.  Whether  the  price  was  first  fixed  and 
then  its  sufficiency  tested  by  the  valuation  of  two  surveyors,  or 
the  price  was  in  the  first  instance  to  be  ascertained  by  valuation, 
can  make  no  difference. 

Kekewich,  Q.C.,  and  Shebbeare,  for  the  Plaintiff,  were  not 
called  on. 

Jessel,  M.II. : — This  appeal  from  the  decision  of  Vice-Chan  cel- 
lor  Hall  raises  questions  almost  as  important  as  could  be  raised 
witliin  the  compass  of  so  small  a  case,  and  I  shall  express  my 
opinion  upon  each  of  the  questions,  although  it  is  not  neces- 
Bary  to  decide  them  all  in  order  to  decide  the  case.  * 

The  first  point  which  is  considered  by  the  Vice-Chancellor  is  a 
very  curious  point  indeed ;  it  is  as  to  the  time  during  which  a 
power  of  sale  given  by  a  will  will  last.  No  doubt  you  cannot 
nave  a  power  of  sale  to  change  the  nature  of  the  interests  limited 
by  the  instrument  so  as  to  exceed  the  limit  of  time  prescribed  by 
the  rule  against  remoteness  or  perpetuity ;  and  as  it  has  long 
been  the  habit  of  conveyancers  to  frame  powers  of  sale  in  general 
terms,  the  Courts  have  had  to  consider  how  they  are  to  be  limited 
so  as  to  bring  them  within  the  rule ;  and  the  Courts  have  decided 
that  the  powere,  althongh  framed  in  general  terms,  are  limited  by 
the  nature  of  the  limitations  contained  in  the  settlement  or  will, 
80  that  when,  by  reason  of  the  expiration  or  cesser  of  the  limita- 
tions contained  in  the  settlement,  whether  made  by  will  or  deed, 
the  absolute  interests  come  into  existence,  then  the  power  is  con- 
sidered to  be  at  an  end ;  and,  inasmuch  as  no  settlement  can  be 
valid  either  by  will  or  deed  under  which  absolute  limitations  do 
not  come  into  existence  within  the  prescribed  period,  that  makes 
all  the  powers  valid.  That  is  the  doctrine  which  is  laid  down  not 
only  in  Lantsbery  v.  Collier,  2  K.  &  J.  709,  but  in  a  long  line  of 
cases.  But  that  does  not  appear  to  me  to  have  any  application  to 
a  ease  where  the  power  is  to  take  effect  on  the  coming  into  exist- 
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enoe  of  the  absolute  limitations ;  or,  to  pat  it  in  other  words,  it 
does  not  apply  to  a  power  where  there  is  nothing  but  absolute  lim- 
itations of  mterests  given  in  the  first  instance.  Sappose,  for  in- 
stance, a  man  having  a  dozen  children  gives  his  real  and  personal 
estate  to  trustees  upon  trust  to  divide  amon^  his  twelve  oiildren, 
and,  for  the  purpose  of  making  the  division,  he  empowers  the 
trustees  to  sell.  That  is  not,  in  m^  opinion,  an  invalid  power. 
The  trustees  are  bound  to  make  a  division  within  a  reasonable  time. 
In  fact,  as  we  know,  it  has  been  decided  that  if  they  postpone  venr 
long,  without  express  power  to  postpone,  they  are  guilty  of  breach 
of  trust.  Therefore  tne  power  of  sale  is  also  limited  in  the  nature 
of  the  case  to  a  reasonable  time,  and  no  one  would  say  that  twenty- 
one  years  was  a  reasonable  time.  Therefore  it  appears  to  me  tliat 
the  power  would  be  valid.  Does  it  make  any  dinerence  if  there 
is  a  preceding  life  estate  ?  If  the  limitation  is  to  a  person  for  life, 
and,  after  the  death  of  the  tenant  for  life,  upon  trust  to  divide 
amongst  my  twelve  children,  with  power,  for  the  purpose  of  divi- 
sion to  sel^  why  should  that  be  void  ?  If  a  limit  oi  twenty-one 
yeare  is  too  long  for  a  reasonable  period  in  one  case  it  is  too  lon^ 
in  the  other.  In  the  same  way  it  appears  to  me  the  power  would 
be  valid,  having  regard  to  the  nature  of  the  settlement,  and  not  the 
less  because  all  the  children  mi^ht  have  attained  the  age  of  twenty- 
one  years.  I  agree  if  all  the  children,  being  free  from  disability, 
concur  in  calling  upon  the  trustees  to  convey,  that  puts  an  end  to 
the  trust,  and,  of  course,  to  the  power  also.  It  puts  an  end  to  the 
trust  to  divide.  *  They  might  call  upon  the  trusted  instead  of  divid- 
ing it,  to  convey  to  a  purchaser,  but,  subject  to  that,  it  does  not 
appear  to  me  that  there  is  any  objection  to  the  power ;  that  is,  that 
it  is  limited  from  the  nature  of  the  purposes  tor  which  it  is  to  be 
used.  In  my  opinion,  it  is  as  good  a  limitation  of  the  period  within 
which  the  power  was  to  be  exercised,  as  the  limitation  of  the  period 
ascertained  from  the  nature  of  the  limitations  when  the  power  is 
exercisable  during  the  existence  of  the  limitations. 

When  I  look  at  this  will  I  think  the  true  view  of  it  is  that  the 
power  is  not  to  be  exercised  until  after  tibe  death  of  the  widow. 
No  doubt  it  is  about  as  badly  framed  a  will  as  you  could  wdl 
have,  but  when  you  look  at  it  the  gift  is  thus :  after  the  death  of 
the  widow  to  her  two  daughters,  with  c  gift  over,  if  either 
is  dead,  to  her  issue  at  twenty-one.  Then,  tor  the  purpose  of  di- 
vision (and  that  is  all),  the  trustees  have  the  power  of  sale.  For  the 
purpose  of  division  amongst  whom?  Between  any  persons,  it 
seems  to  me,  who  are  entitled  to  division,  whether  they  are  the 
two  daughters  themselves,  or  one  daughter  and  the  children  of 
the  other.  It  appears  to  me  that  they  are  the  people  to  call  for 
division.  It  is  more  convenient  to  make  a  division  by  selling 
the  property  and  dividing  the  money  than  by  allotting  undivided 
shares,  or  allotting  one  property  to  one  and  anodier  property  to 
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another.  Therefore  it  appears  to  me  that  the  power  is  exercisable, 
and  there  is  no  objection  to  it  on  the  ground  that  it  is  unlimited. 
A  eeueral  i>ower  exercisable  at  any  period,  of  coarse,  wonld  be  bad 
in  mw,  but  it  seems  to  me  that  this  power  was  good  in  law,  and  if 
the  sale  had  been  made  for  the  purpose  of  division  under  the  power 
the  trustees  could  have  exercised  it 

I  now  come  to  the  next  question*  Did  they  exercise  it  ?  I  am 
quite  clear  that  they  did  not.  That  is  a  Question  a^n  to  be 
answered  by  looking  at  the  documents.  The  first  fact  which 
strikes  one  as  against  the  exercise  of  the  power  is  that  the  transac- 
tion b^an  before  the  power  was  exercisable.  It  was  in  the  life* 
time  ofthe  testator  that  the  first  notice  was  given  by  the  railway 
company  to  take  the  property ;  it  was  after  the  death  of  the  testa- 
tor, out  during  the  lifetime  of  the  widow,  the  tenant  for  life,  that 
the  trustees  ciuled  upon  the  railway  company  to  take  the  whole  of 
the  property.  Of  course,  all  that  could  not  be  under  the  power. 
Then  tne  action  was  instituted,  and  the  money  paid  into  Court. 
Then  the  tenant  for  life  died.  iTow,  I  agree  to. this,  that  ^though 
the  whole  thing  began,  not  as  an  exercise  of  the  power,  vet,  if 
the  power  came  into  existence  afterwa^s,  the  trustees  couid  still 
make  a  title  under  the  power  if  they  thought  fit  so  to  do.  They 
might  say,  "  We  have  now  got  the  power  of  sale,  we  will  give  the 
go-by  to  all  the  notices  and  so  on  that  accrued  before,  and  we  will 
now  sell  under  the  power."  But  they  did  not  do  anything  of  the 
kind,  they  professed  to  act  under  the  powers  of  the  Lands  Clauses 
Act,  1846.  I  shall  have  to  discuss  this  presently,  but  I  will  assume 
for  the  moment  that  they  had  properlv  appointed  a  surveyor  on 
their  side  to  meet  a  surveyor  appointed  by  the  company  to  check 
the  price  for  which  the  land  was  to  be  sold ;  and  wnen  I  look  at 
the  conveyance,  there  is  not  a  word  about  the  exercise  of  the 
power.  No  doubt  there  is  the  word  "  otherwise  "  in  the  witness- 
m^  part,  but  lliat  obviously  does  not  mean  the  power  and  it  is 
qmte  clear  when  you  come  to  look  at  the  words,  that  what  they 
convey  is,  ^^  and  all  sudi  estate,  right,  title,  and  interest  in  and  to 
the  said  messua^  lands  and  hereditaments  as  they  the  said  parties 
hereto  of  the  first  two  parts  respectively  now  are  or  is  seized  or 
possessed  of  or  entitled  to  or  are  or  is  by  the  said  Acts  of  Parlia- 
ment or  any  or  either  of  them  or  otherwise  empowered  to  convey." 
It  is  quite  plain  they  did  not  mean  that.  That  would  have  con- 
veyed the  minerals.  Thev  did  not  intend  to  convey  anything, 
except  under  the  act  of  Parliament.  If  it  had  been  what  they  were 
^eized  of  or  otherwise  empowered  to  convey,  they  were  not  act- 
ing under  the  power.  Indeed,  the  Act  of  I'arUament  which  pro- 
tects the  minerals  says  that,  in  purchases  bv  the  railway  company, 
they  are  not  to  pass  unless  mentioned;  ana  no  doubt  now  trustees 
tte  empowered  to  contract  to  sell  land  reserving  the  minerals,  but 
It  36  a  very  special  power  given  by  Act  of  Paruament,  and  it  must 
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be  exercised  in  those  teraiB.  It  is  obyions  that  what  they  meant 
to  oonvej  was  what  they  had  power  to  convey  under  the  Act  of 
Parliament,  and  nothing  else,  and  that  they  did  not  intend  to  exer- 
cise any  discretion  given  to  them  under  the  power.  Any  intention 
on  l^eir  part  to  sell  for  the  purpose  of  division  was  out  of  the 

fuestion ;  they  simply  intended  to  sell  as  trustees  under  the  Act  of 
Parliament. 

The  next  Question  on  which  I  differ  to  some  extent  from  the 
Yice-Chancellor  is  this :  if  trustees  sell  under  the  Lands  ClanseB 
Act,  why  may  they  not  agree  to  sell  at  a  price  to  be  fixed  by  two 
surveyors,  afterwards  adopting  that  price  I  I  so  far  assent  to  the 
Vice-Chancellor's  observations  that  a  contract  to  sell  at  a  price  to 
be  fixed  by  two  surveyors  is  not  per  se  enforceable,  but  if  they 
adopt  that  which  is  the  ordinary  practice,  if  the  surveyors  fix  the 
price,  and  then,  the  price  being  fixed,  they  approve  of  it — it  is  tn 
exact  compliance  with  the  Act  of  Parliament — ^that  is,  they  have 
approved  of  the  price,  and  they  sell  for  not  less  than  the  price.  It 
is  not  a  mere  arrangement  not  enforceable  to  sell  for  what  the  two 
surveyors  shall  fix,  because  they  cannot  do  that  as  trustees,  so  as  to 
make  it  obligatory  upon  them ;  it  destroys  their  ri^t  of  afterwards 
adopMns;  the  price,  if  the^  think  the  price  of  the  snrveyorB  ik  a 
good  pnee.  la  that  way  it  appears  to  me  that  the  oidinaiy  prac- 
tice may  be  supported  without  sayiuj^  that  the  law  as  r^anls  con- 
tracts  stated  by  the  Yice-Chancellor  is  not  good  law. 

Upon  the  next  point  I  not  only  agree  with  the  Yice-Chancellor, 
but  I  take  even  a  somewhat  stronger  view.  The  question  is 
whether,  under  the  clause  of  the  Act  of  Parliament  which  em- 
powers  trustees  to  convey  (clause  7),  a  trustee  for  an  absolate 
owner  being  a  married  woman  having  the  property  settled  to  her 
separate  use,  can  convey ;  and  instead  of  treating  it  in  Uie  way  the 
Yice-Chancellor  treats  it,  as  being  dangerous  or  doubtful,  I  think 
it  is  not  doubtful  at  aU.  There  is  no  distinction,  to  my  mind, 
between  a  trustee  for  a  married  wbman  absolutely  entitled  to  her 
separate  use  and  not  restrained  from  anticipation,  and  a  trustee 
for  a  man.  Would  anybody  assert  that  uncler  the  7th  section, 
because  the  legal  estate  was  outstanding  in  a  trustee  for  a  man, 
that  trnstee  coald  sell,  and  make  a  title  to  bind  his  oestai  qne 
trust  2  No  one  would  suggest  such  a  thing.  Nor  does  it  appear 
to  me,  when  you  examine  the  words,  that  the  same  considerations 
do  not  apply  to  a  married  woman  absolutely  entitled  to  her  sepa- 
rate use.  [Mis  Lordship  read  sect.  7  of  the  Lands  Clauses  Act^ 
1845,  and  continued : — ]  It  is  on  behalf  of  a  cestui  que  trust  under 
disability — ^a  person  who  cannot  convey— and  that  is  the  reason 
why  nobody  has  dreamt  of  applying  it  to  a  bare  trustee  for  a  man. 
The  same  thing  must  apply  to  a  bare  trustee  for  a  woman  who  is 
entitled  for  her  separate  use  free  from  restraint  on  anticipation. 
The  same  doctrine  applies  to  a  bare  trustee  for  two  men  seized  in 
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fee  in  equal  shares  as  tenants  in  common.  The  tmstee  cannot 
oonvey  for  them.  How  can  he  for  two  women,  both  of  them 
entitled  to  their  separate  nse  free  from  restraint  on  anticipation) 
It  seems  to  me,  tnerefore,  in  this  case  tliat  the  tmstees  had  no 
power  whatever  to  convey  under  the  Act  of  Parliament. 

The  next  point  is  also  one  of  very  general  importance.  The 
trustees  appointed  one  of  themselves,  who  happened  to  be  a  sur- 
veyor, to  value  on  behalf  of  the  trustees.  The  question  we  have 
to  decide  is  whether  a  valuation  so  made  is  a  valid  valuation  under 
sect  9  of  the  Lands  Clauses  Act.  Here  a^ain  I  afi;ree  with  the 
Yice-Chanoellor  that^  it  is  not.  We  must  hrst  of  sll  look  at  the 
words.  [His  Lordship  read  the  9th  section  of  the  Lands  Clauses 
Act,  184£,  and  oontinued :]  The  natural  meaning  of  these  words 
is  not  that  the  other  party  shall  nominate  himseu  any  more  than 
the  promoters  of  the  imdertaking.  It  means  somebody  else. 
Tliat  is  the  natural  meaning  of  it.  I  do  not  think  that  quite 
decisive^,  but  this  consideration  appears  to  me  to  be  quite  decisive, 
and  that  is  what  is  the  object  of  the  nomination.  It  is  a  check 
upon  the  person  on  whom  the  power  of  sale  is  conferred.  He 
nuiy  be  a  person  having  no  interest  in  the  property  whatever* 
Th^re  is  to  be  a  check  on  the  price  fixed  by  nim.  Can  that 
check  be  by  himself  t  The  whole  theory  of  the  Act  is  that  an  in- 
dependent person  is  to  be  called  in. 

As  regards  the  form  of  the  order,  the  Plaintiff  does  not  deny  the 
ri^t  of  the  company  to  take  the  land  on  paying  a  proper  price 
for  it,  and  there£)re  we  ought  to  declare  that  she  is  not  bound  to 
accept  the  price  whidi  hasl)een  fixed  by  the  two  surveyors  in  the 
way  I  have  raeftitioned^  but  that  she  is  entitled  to  have  the  price 
ascertained  pursuant  to  the  terms  of  the  Lands  Clauses  Act,  and  to 
obtain  payment  of  the  price  when  ascertained  from  the  Defendant 
company,  with  liberty  to  appdiy. 

Brbtt,  L. J. :  As  to  the  question  whether  the  power  of  sale  for 
the  purpose  of  division  was  in  existence  and  force  or  whether  it 
was  at  an  end,  I  think  we  are  not  in  a  position  to  give  a  judicial 
opinion  upon  it^  The  simple  opinion  of  the  Master  of  the  Rolls, 
I  Bay  unf  eignedly,  is  of  the  greatest  value ;  my  own  simple  opinion 
would  be  of  little  value. 

But  I  am  clearly  of  opinion  that  even  if  that  power  was  in  ex- 
istence it  was  not  exercised.  It  seems  to  me  that  every  document 
and  every  fact  and  every  circumstance  in  this  case  show  that  it 
^^as  not  acted  upon  at  all.  Every  step  in  the  whole  proceeding 
^^m  taken  under  the  Lands  Clauses  Act,  and  under  nothing  else, 
and  if  they  acted  under  the  Lands  Clauses  Act  those  proceeding 
cannot  be  sustained  unless  the  valuation  can  be  sustained.  It 
fieems  to  me  tliat  it  would  be  contrary  to  every  principle  of 
right,  contrary  to  every  view  of  the  construction  or  the  Act  of 


632    PB!nsie&  v.  lswss  aitd  east  ghikstbad  bt.  co. 

Parliament,  and  contrary  to  justice,  that  where  the  Act  of  Parlia- 
ment (and  it  is  dear  to  my  mind  that  it  does)  says  that  these 
Talners  are  placed  in  that  position  for  the  pnrpose  of  being  a  cheek 
on  the  persons  to  whom  the  power  is  mtmsted,  one  of  those 
persons  can  exercise  that  power  himself.  It  would  be  to  do  away 
at  once  with  the  spirit  of  the  Act  of  Parliament.  The  meaning 
of  the  words  is  clear  that  a  check  was  intended,  and  by  this  pro- 
cess the  check  would  be  done  away  with.  I  am  theren>re  dearlv 
of  opinion  that  the  judgment  of  the  Yioe-Chancellor  must  lie 
affirmed. 

V 

Cotton,  L.  J»  :  I  am  of  opinion  that  the  appeal  fails,  and  that  the 
judCTient  of  the  Yice^Cnancellor  must  be  affirmed,  with  the 
variation  which  has  been  suggested  by  the  Master  of  thp  Folk 
We  have  to  consider  whether  the  company  can  hold  the  land 
under  the  exercise  of  thepower  contained  in  the  will  or  under  the 
provisions  of  the  Lands  Clauses  Act.  I  express  no  opinion  on  the 
question  as  to  whether  this  power  of  sale  is  existing.  I  in  no  way 
express  an  opinion  that  it  is  not,  but  in  my  view  it  is  not  neces- 
sary to  the  determination  of  this  case  to  dedde  that  ^oint,  for  I 
come  to  this  conclusion,  that  the  trustees  never  did  act  m  exercise 
of  the  power  of  sale,  asfinming  it  to  be  existing.  It  was  necessary, 
in  order  to  show  that  there  had  been  an  exercise  of  that  power  to 
prove  that  the  trustees  exercised  the  discretion  given  to  them  bj 
the  wilL  But  everything,  in  my  opinion,  shows  the  contrary. 
[His  Lordship  then  refen^^d  to  the  facts  of  the  case,  and  con- 
tinned : — J 

In  my  opinion,  if  the  company  can  maintain  their  case  it  must 
be  under  the  Lands  Clauses  Act ;  but  on  both  the  grounds  that 
have  been  dealt  with  by  the  Master  of  the  Bolls,  I  am  of  opinion 
that  they  fail  to  do  so. 

Although  clause  7  of  the  Act  refers  in  terms  to  trustees  ss 
persons  who  are  able  to  convey,  the  latter  part  of  the  section  shows 
that  it  was  not  intended  to  substitute  them  for  persons  who  are 
beneficially  entitled  and  under  np  disability  whatever  to  sell.  The 
trustees  are  to  sell,  and  the  sale  by  them  is  to  be  as  effectual  as  if 
the  person  beneficially  interested  had  sold,  and  had  been  under  no 
incapacity  or  disability. 

Tnen  we  come  to  tne  9th  section,  which  requires  the  price  to  be 
fixed,  which,  as  to  persons  who  are  under  disability  and  are  em- 

Sowered  to  sell,  puts  a  check,  in  my  opinion,  upon  what  they  may 
0 — a  check  on  the  exercise  of  the  statutory  authority  given  to 
thetn ;  and  the  provisions  of  the  statute  must  be  strictly  and  in 
substance  followed  if  the  parties  are  to  rely  on  the  exercise  of  that 
power.  The  price  at  which  property  is  to  be  sold  by  persona  who 
are  acting  solely  under  the  Act,  and  who  are  otherwise  incapable 
of  selling,  is  to  be  not  less  than  that  which  is  fixed  by  two  able 
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practical  snrreyorB.    The  nomination  of  Mr.  Glasier  was  nof^  in 
my  opinion,  a  oomplianoe  with  the  substance  of  the  9th  section. 
If  it  were,  what  would  there  be  to  prevent  people  who  are  autho- 
rized to  do  what  thej  could  not  otherwise  do  from  selling  at  an 
improper  price?    To  say  that  there  is  any  check  on  trustees  or  on 
the  tenant  for  life  as  binding  the  remainderman,  if  the  trustee  or 
the  tenant  for  life  nominates  himself  as  valuer,  would  be  ridiculous. 
Therefore,  as  I  hold  that  the  intention  of  the  statute  is,  to  put  a 
check  on  die  sale  by  persons  acting  solely  under  the  authority  of 
the  Act,  the  provisions  of  the  9th  section  have  not,  in  my  opinion 
been  complied  with  in  this  case.    I  agree  with  the  Yice-ChanceUor  i 
entirely,  irrespective  of  any  question  as  to  whether  the  price  was 
sufficient.    Tne  price  has  not  been  so  fixed  as  to  bind  those  in- 
terested if  they  are  dissatisfied  with  the  amount  of  the  valuation. 
Bee  Peters  9.  Lewes,  etc.,  By.  Co.,  1  Am.  &  Bug.  R  R  Gas.  588. 
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BQBB. 

1.  k  bond,  whereby  a  county  acknowledges  its  indebtedness  in  a  certain 
turn,  fMyable  at  a  time  therein  mentioned,  to  company  A.  or  the  holder,  if  it 
"be  transferred . by  the  signature"  of  its  president,  is  noj?otiable.  and,  on  his 
transfer  thereof  by  indorsement  to  "  bearer,^'  the  latter  may  in  his  own  name  sue 
thereon.    County  of  Wilson  e.  National  Bank.  151. 

S.  The  County  Court  of  Wilson  County,  Tennessee,  had.  after  certain  prelimi- 
navy  jiroceedings  were  taken,  lawful  authority  to  subscribe,  on  behalf  of  the 
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county,  for  stock  in  the  Tennessee,  etc.,  R  R  Go.,  and  to  Issue  bonds  of  the 
counU'  in  payment  therefor.    Id. 

S.  It  was  not  essential  to  the  Talidity  of  the  popular  election,  ordered  and  held 
on  the  queetion  of  subscription  to  the  stock,  that  there  should  have  been  a  final 
and  definite  sunrey  and  location  of  the  entire  line  of  the  company's  road.  All 
that  was  required  was  a  substantial  location,  designating  the  termini  and  general 
direction  of  the  road,  and  an  estimate  of  the  ooet  of  conatrocting  it    Id. 

4.  A  town  in  New  York  was  authorized,  upon  certain  oonditions,  to  subscribe 
for  railway  stock,  and  sell  its  bonds  at  not  less  than  their  par  ynlue  to  rti» 
funds  wherewith  to  pay  therefor.  The  subscription  was  made;  but  the  oonunis- 
sioners  issued  to  the  company,  in  exchange  for  its  stock,  bonds  in  which  tlut 
fact  is  recited.  Such  an  ezcnange  was  not  authorized  by  the  statute,  and,  under 
the  decisions  of  the  courts  of  that  State,  a  holder  of  the  bonds,  who  had  notice 
that  they  had  been  so  ezchauffed,  could  not  enforce  the  payment  of  them.  After 
the  passage  of  the  act  of  April  28,  1871,  A.  purchased  them  for  Talne,  tod 
brou^t  suit  upon  certain  coupons  detached  therefronL  Msid,  that  the  Ittisla- 
ture  Bad  the  constitutional  power  to  pass  the  act,  and  that  the  bonds  were  tboe- 
by  validated.    Thompson  e.  Perrine,  140. 

5.  The  court  of  county  commissionerB  may  cause  the  bonds  to  be  ezeeutod  in 
such  denominations  as  may  be  asreed  upon  by  it  and  the  railroad  compao  j, 
provided  the  total  amount  for  whu;h  they  are  issued  does  not  exceed  that  set 
forth  in  the  proposal  accepted  by  the  TOte  of  the  qualified  electors  of  ihecoontf. 
CounW  of  Greene  e.  Daniel,  10£ 

6*  Where  a  county  subscribed  to  the  capital  stock  of  a  railway  company,  end 
issued  its  bonds  therefor,  the  creditors  of  the  company,  on  its  becoming  insol* 
▼ent,  are  entitled  to  enforce  the  liability  of  the  county  on  the  bonds  which  in 
due  and  unpaid.    County  of  Morgan  e.  Allen,  03. 

7.  The  oourt  reafilrms  the  doctrine,  that  the  assets  of  an  insolvent  compsny, 
including  the  moneys  due  from  a  shareholder  on  his  subscription  to  its  capital 
stock,  constitute  the  fund  for  the  payment  of  its  creditors,  -and  that  he  csnnot, 
to  their  preludice,  be  released  from  his  liability  by  any  arrangement  between  it 
and  him  which  is  not  fair  and  honest  and  for  a  valuable  consideration.  The 
doctrine  is  applicable  where  the  debt  created  by  the  aubeciiption  of  a  county  is 
evidenced  by  its  bonds,  and  they  were  surrendered  to  it  in  fraud  of  the  riglits  of 
creditors,  although  the  surrender  was  made  pursuant  to  a  consent  decree  in  a 
suit  to  which  they  were  not  parties.    Id. 

t.  The  trustees  named  in  a  deed  of  mortgage  executed  by  that  company,  to 
secure  the  holders  of  its  bonds,  brought  a  foreclosure  suit,  and,  under  the  decree 
rendered,  became  the  purchasers  of  the  mortgaged  property,  which  they  coo- 
veyed  to  a  new  company  chartered  by  the  legislature.  In  a  suit  in  a  State  court, 
to  which  they  were  made  defendants,  they  set  up  that  they  were  entitled  to  the 
possession  of  the  county  bonds  for  delivery  to  the  new  company.  EM,  that  a 
decree  against  them  does  not  estop  the  cremtors  of  the  old  company,  who  were 
secured  by  that  mortgage,  from  asserting  their  right  to  subject  the  county  bonds 
to  the  payment  of  their  claims,  the  proceeds  of  the  sale  of  the  mortga^ 
property  oeiag  insufficient  for  the  purpose.    Id. 

0.  The  bonos  t>f  the  township  of  Harter,  signed  by  the  supervisor  and  conn- 
tersigned  by  the  clerk  of  the  township,  recitine  that  they  are  issued  in  punoance 
of  the  authority  conferred  by  acts  and  an  dection  of  the  legal  voters  of  the 
township,  under  their  provinons,  are  valid  obli^tions,  although  the  domtioa 
was  voted  to  the  Illinois  Southeastern  Ry.  Co.,  and  they  were  delivered  to  a 
corporation  formed,  pursuant  to  law,  by  tlie  oonsolidation  of  that  company  with 
another.    Harter  e.  Kemochan,  82. 

lOr  As  the  records  of  the  township  show  that  the  bonds  were  dixeoted  tobe 
issued  and  delivered  to  the  new  company,  the  township  Is,  as  agidnst  a  bona  ilde 
liolder  of  them  for  value,  estopped  from  denying  their  validly.    Id. 

11.  Where  the  eighth  section  of  the  charter  ofa  railway  company  gave  Doier 
to  municipalities  to  make  subscriptions  to  such  company,  issue  bonds,  aao  levr 
the  requinte  tax  to  pay  them,  upon  a  vote  authcnizing  the  same,  and  the  ninth 
IMCtioii  proviaed  the  mode  of  calling  an  election  to  "  determine  whetbersocfa 
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fiubflcription  should  be  made  and  such  tax  levied,"  and  the  tenth  section  pro- 
Tided  that,  upon  an  affirmative  vote,  the  coporate  authorities  should  "  levy  such 
tax,  and  subscribe  to  such  coporation  the  amount  thereof/'  as  voted,  and  the 
eleventh  section  provided  that  if  any  such  municipality  should  subscribe  under 
the  provisions  of  the  charter,  and  should  issue  their  bonds,  they  should  be  in 
full  payment  of  its  subscription:  Held,  that  the  several  sections,  when  construed 
together,  only  provided  for  subscriptions  payable  in  bonds  to  be  ultimately  dis- 
charged  by  the  levy  of  a  tax  for  that  purpose,  and  not  for  subscriptions  to  be 
rad  in  money,  in  tiie  first  instance,  previously  raised  by  taxation.  Town  of 
Frairie  v,  Lloyd,  68. 

18.  Where  a  railway  charter  provided  for  calling  an  election  on  a  petition 
of  twenty-five  legal  voters,  to  determine  whether  a  subscription  should  be  made 
to  the  railway  company,  and  a  tax  levied,  and  the  notice  to  be  given  of  such 
election,  and  in  a  subsequent  section  empowered  the  several  towns,  etc.,  through 
or  Dear  which  the  roaa  ^ould  be  located,  to  "make  donations  and  to  issue 
bonds  for  the  same  in  the  manner"  thereinbefore  provided  for,  to  such  railroad 
for  the  construction  of  the  same,  it  was  heidy  that  whatever  might  be  the  rale 
in  respect  to  subscriptions,  it  was  clear  that,  so  far  as  donations  were  concerned, 
the  failure  to  submit  a  formal  proposition  to  the  electors  for  authorizing  the 
levy  of  a  tax,  would  not  render  tne  bonds  issued  under  the  election  void,  and 
that  the  people  in  voting  the  donation  of  bonds,  impliedly  voted  for  the  levy  of 
the  reouisite  tax  to  pay  them.    Id. 

18.  When  municipal  bonds  have  been  issued  in  aid  of  a  railway  corporation, 
or  as  a  donation  thereto,  since  the  constitution  of  1870  went  into  effect,  the 
harden  of  showing  they  were  issued  in  compliance  with  a  vote  of  the  people  of 
tiie  municipality,  in  pursuance  of  some  law  authorizing  the  same,  rests  upon 
those  affirming  their  vididity.    Such  bonds  are  prima  facie  invalid.    Id. 

14.  Where  a  railroad  charter  provides  that  if  a  majority  voting  at  an  election 
on  a  proposition  that  a  town  subscribe  or  donate  a  sum  of  money  to  the  com- 
pany to  aid  in  the  construction  of  its  road,  the  town,  by  its  proper  corporate 
authority,  shall  subscribe  and  issue  its  bonds  for  the  amount  voted,  the  Donds 
will  be  properly  execute  by  its  supervisor  and  town  clerk,  though  the  expression 
"corporate  authgrities"  does  not  ordinarily,  in  its  application  to  townships, 
signify  the  supervisor  and  town  clerk.    Id. 

15.  Before  railroad  aid  bonds  can  be  properly  registered  under  the  act  of 
April  16,  1869,  it  must  appear  that  they  were  issued  in  pursuance  of  a  vote  of  a 
majority  of  the  legal  voters  in  the  municipality  issuing  them.  But  when  once 
roistered,  it  will  be  presumed  they  were  rightfully  registered,  and  the  burden 
of  establishing  the  contrary  rests  upon  the  party  affirming  it.     Id. 

16.  Where  a  town  has  ample  authoritjr  for  issuing  its  bonds  to  a  certain  rail- 
road company  as  a  donation  or  subscription,  and  the  bonds  are  executed  in 
proper  form  and  made  payable  to  the  proper  company,  but  are  delivered  to  the 
secretary  of  a  new  company,  and  there  is  nothing  pertaining  to  them,  or  which 
could  have  been  ascertained  from  the  record,  indicating  their  delivery  to  one  not 
entitled  to  receive  them,  the  bonds  cannot  be  held  invalid  by  reason  of  such 
alle^  improper  delivery  after  they  have  passed  into  the  hands  of  innocent 
holders.    Id. 

17.  Where  the  charter  of  a  railroad,  passed  in  1869,  authorized  the  raisinff  by 
towns  of  money  by  tax,  and  the  subsciiption  of  the  same  to  the  capital  stock  of 
the  corporation,  and  the  issuing  of  bonds  in  payment  of  the  same  upon  an 
sfilrmaUve  vote  authorizing  the  same,  and  a  subsequent  section  of  the  charter 
provided  that  donations  might  be  made  and  bonds  issued  in  the  manner  "  here- 
inbefore provided,"  it  was  held,  that  the  preceding  sections,  providing  for  an 
election,  etc.,  as  to  subscriptions,  were  referred  to  and  adopted  as  the  proper 
mode  for  making  a  donation,  and  that  the  statute  was  to  -be  regarded  as  mean- 
ing the  same  thing  as  if  the  power  to  make  donations  had  been  inserted  in  the 
pieeedine  sections  relating  to  subscriptions.  Town  of  Douglas  v.  Niantic  Sav- 
ings Bank  et  al.,  54. 

18.  While  the  supervisor  and  town  clerk  are  not  the  proper  corporate  authori- 
ties to  determine  whether  a  town  shall  assume  a  liability  by  subscription  or 
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donaUon  to  a  railroad,  or  to  levy  taxes  to  pay  the  bonds  issaed  or  interest  there- 
on, yet  tbey  are  the  proper  functionaries,  after  such  a  liability  has  been  Tote<f 
by  tlie  electors,  to  make  the  subscription  or  donation,  and  to  issue  the  bonds  of 
the  town  in  payment  and  discharge  thereof.  In  such  case  Uie  supervisor  is  & 
▼ery  appropriate  officer,  or  **  proper  corporate  authority,*'  to  sign  and  seal,  in 
behalf  of  his  town,  bonds  for  the  payment  of  the  subscription  or  donation.    Id. 

19.  Objections  which  relate  only  to  the  regularity  in  the  making  and  issue  of 
municipal  bonds  in  aid  of  a  railroad,  and  nut  to  the  power  to  issue  the  aame. 
cannot  prevail  against  bona  flde  holders.    Id. 

iO.  The  charter  of  a  railroad  in  Illinois  allowed  counties,  etc,  to  subscribe  to 
the  stock  of  the  ooporation  and  issue  l>onds  in  payment,  if  a  majority  of  voters, 
at  an  election  callea  by  the  county  court,  should  favor  the  subscription.  Tbe 
▼otere  of  a  countv,  which  had  adopted  a  township  organization,  voted  in  favor 
of  subscribing  to  the  stock  at  an  election  called  by  its  board  of  supervtsora.  A 
subsequent  statute,  relating  to  the  company,  provides*  that  "all  elections  held 
for  the  purpose  of  voting  said  stock,  and  the  manner  in  which  said  stock  was 
voted,  are  hereby  legalize  in  all  respects,  and  the  stock  to  be  subscribed  in  tbe 
manner  the  same  was  voted."  On  the  authority  of  this  act  and  the  election,  the 
board  of  supervisora  issued  bonds  of  the  county.  At  this  time  a  county  court 
existed  in  the  county.  Before  the  bonds  fell  due,  a  statute  was  passed  authorb^- 
fng  municipal  corporations,  etc.,  to  fund  their  bonds,  which,  in  brief,  declared 
that  in  cases  where  a  county,  etc.,  had  issued  bonds  for  subscription  to  railmad 
companies,  etc.,  **  which  are  now  binding  or  subsisting  legal  obligations,"  and 
"which  are  properly  authorized  by  law,  the  county,  etc.,  mi^t,  on  surrender 
of  such  bon<b,  issue  new  ones,  with  the  provision  that  the  issue  ^ould  first  be 
authorized  by  a  vote  of  the  majority  of  the  legal  votera  of  the  county,  etc.  Con. 
formal)ly  to  this  provision,  and  pursuant  to  such  a  vote,  the  board  of  supervisors 
issued,  in  exchange  for  the  old  bonds,  funding  bonds,  having  a  longer  period  to 
run  and  bearing  a  lower  rate  of  interest.  In  a  suit  against  the  county  by  a 
holder  of  fundinir  bonds,  which  he  had  received  in  exchange  for  surrendered 
bonds, — UM^  1.  That  the  vote  of  the  people  at  the  last  election  recognized  the 
original  bonds  as  binding  and  subsisting  obligations,  and  that  the  county  is 
therefore  estopped  from  setting  up  that  tliey  were  invalid  because  voted  for  at 
an  election  called  by  the  lx>ard  of  supervisora  instead  of  by  the  county  court.  2. 
Tliat  where,  at  an  election  held  according  to  law,  the  people  of  a  coilnty  aa- 
thortzed  tlieir  proper  representatives  to  treat  certain  outstanding  county  obliga- 
tions as  properly  authorized  by  law  for  the  purpose  of  settling  witli  the  holders, 
and  the  settlement  has  been  made,  the  validity  of  the  obligations  can  no  longer 
be  contested.     County  of  Jasper  «.  Ballon.  47. 

81.  After  the  votera  of  a  town  have,  at  an  election  held  purauant  to  that  act, 
voted  in  favor  of  a  donation  to  aid  in  the  constniction  of  a  railroad,  the  super- 
visor and  clerk  are  the  proper  authorities  to  subscribe  for  the  stock  of  the  rail- 
road company  and  issue  the  bonds  of  the  township  therefor.  Walnut  r. 
Wade,  86. 

tt.  A  bona  flde  holder  of  the  bonds  is  not  bound  to  look  beyond  theur  recitals 
and  the  legislative  enactment  under  which  they  were  issued.    Id. 

88.  The  fact  that  the  coupons  are  made  payable  at  a  particular  place  does  not 
make  it  necessary  to  aver  or  prove  a  presentation  of  them  for  payment  there. 
Id. 

84.  Coupons  bear  interest  from  their  maturity,  and,  when  severed  from  the 
bonds,  are  negotiable,  and  pass  by  delivery.    Id. 

86.  The  T.  and  N.  R.  R  Co.,  executed  a  mortgage  on  its  road  to  secure  its 
bonds  to  defendant,  the  U.  T.  Co.,  as  trustee  for  the  bondholders,  and  bonds 
were  prepared  for  issuing,  each  of  which  contained  a  clause  that  it  should  not 
become  obligatory  until  authenticated  by  a  certiflcate  indorsed  thereon  daljT 
signed  by  said  trustee.  Said  bonds  were  signed  by  the  proper  officers  of  the 
company,  but  before  the  company's  seal  was  affixed  or  the  required  certificate 
attached  a  portion  of  them  were  stolen,  a  seal  and  certificate  foi^red  thereon,  and 
the  bonds  sold ;  plaintiffs  purchased  them  for  a  valuable  consideration  and  in 
good  faith,    'the  T.  and  N.  Co.  was  consolidated  with  defendant,  the  M.  S> 
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and  T.  By.  Co. ;  bj  the  sgreemeat  of  conBolidation  the  latter  was  to  take  up  out- 
fltandiug  bonds  of  the  former  company,  issuing^  its  own  in  exchange,  in  an 
action  to  compel  such  an  exchange  for  plaintiff's  bonds.  EM,  that  plaintiffs 
were  bound  by  the  condition  of  the  bonds  making  the  certificate  of  the  trustee 
essentia]  to  their  validity ;  that  neither  the  payment  of  value  nor  good  faith  on 
their  part  created  a  cause  of  action ;  and  that  Uie  defect  in  the  bonds  was  not 
waived  by  the  agreement  of  consolidation ;  also,  that  the  failure  of  the  obligor, 
after  discovering  that  the  bonds  had  been  lost  or  stolen,  to  notify  the  public  of 
that  fact  did  not  constitute  negligence  making  it  liable.  Maas  e.  Missouri,  etc., 
Ry.  Co.,  80. 

86.  Also,  HM,  that  the  plaintiffs  were  not*entitled  to  have  returned  to  them 
said  foiged  bonds,  which  had  been  delivered  for  the  purpose  of  exchange;  that 
plaintifi  had  no  title  to  them,  as  they  had  never  been  issued  or  put  in  circula- 
tion  by  defendants,  and  so  were  the  property  of  the  T.  and  N.  Co.    Id. 

87.  The  circumstances  stated  under  which  bonds  of  Florida,  payable  to  bearer, 
issued  in  aid  of  certain  railroad  companies,  signed  by  her  governor  and  her 
treasurer,  and  sealed  with  her  seal,  were  sold  by  the  active  efforts  of  the  gov« 
ernor  and  came  into  the  bands  of  subjects  of  Holland.  Most  of  the  sales  were 
in  tlut  country.  Hdi,  that  inasmuch  as  the  bonds,  though  fraudulent  in  their 
inception,  were  put  upon  the  market  and  sold  in  a  foreign  country  to  a  people 
largely  unacquainted  with  the  English  language,  a  case  is  presented  which  Justi- 
fies the  court  in  treating  the  owners  of  them  as  purchasers  for  value  and  in  good 
faith,  and  entitled  to  relief  accordingly.    Railroad  Compjanies  e.  Schutte,  1. 

88.  The  legislation  under  which  certain  bonds  were  issued  by  the  State  of 
Florida  in  aid  of  railroads  having  been  pronounced  unconstitutional  by  the 
Supreme  Court  of  that  State,  this  court  passes  upon  the  liability  of  the  railroad 
company  as  guarantors  of  such  bonds, — ^the  case  upon  the  facts  being  within  the 
rule  of  the  liability  oi  an  indorser  of  commercial  paper.    Id. 

89.  A  suit  was  brought  by  the  State  of  Florida  against  the  F.  C.  R  R.  Co., 
alleging  default  in  the  payment  of  interest  due  on  the  company's  bonds  given  in 
excbange  for  State  boncis,  and  seeking  to  enforce  the  statutoiy  lien  by  the  sale 
of  the  roads  and  the  application  of  the  proceeds  to  the  holders  ox  the  State  bonds. 
Tbe  company  answered,  setting  up  fraud,  the  unconstitutionality  of  the  law 
tnnchlng  the  State  bonds,  and  avemng  that  the  railroad  bonds  were  not  a  lien. 
Tlie  Supreme  Court  of  the  State  dismissed  the  bill  because  it  was  not  proved 
that  any  of  the  State  bonds  were  in  the  hands  of  bona  fide  holders.  The  point 
as  to  the  statutory  authority,  however,  to  exchange  the  bonds  and  create  a  lien, 
vas  directly  made  by  tjie  pleadings,  and,  after  full  argument,  elaborately  con- 
ndered  by  the  Court.  Held,  that  the  decision  on  this  point  was  in  no  Just  sense 
obiter.    Id. 

See  CoKSTBUCTiON  OF  Inbtbuubnt;  CoRPOBATiON,  2,  8;  Debt;  Elbgtioh; 
Ebtofpel;  Plbadino  asd  Pbactigb;  Rbgeiybb,  1;  otatutb;  Tax,  11. 

lOBBOWnrO  POWEBS,  168,  606. 

See  CoBPORATioiv,  2,  8, 10. 

BBI])GS,606. 

See  Nboligbngb,  88. 

BBISF  OF  C0TIV8EL,  467. 

See  PusADiKO  kSD  Practigb,  88. 

BBOKSV  SAIL,  488.  _^ 

See  DsFBonvB  Track;  Nboligbkcb,  28;  Pubadihg  aud  Pbaoitgb,  86. 

1.  Where  it  is  necessary  for  a  traveller  to  pass  over  connecting  lines,  it  Is  com- 
petent for  either  company  to  contract  with  him  for  the  transportation  of  him- 
self and  baggage  the  whole  distance,  or  that  its  liabilitjr  shall  be  confined  to  loss 
or  damage  occurring  on  its  own  road ;  but  tbe  collection,  by  such  contracting 
carrier,  of  fare  in  advance  for  the  entire  Journey,  without  agreement  as  to.  risks. 
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renders  it  liable,  on  receipt  of  such  traveller'fi  baggage,  to  traorooit  it  flafoljr  to 
the  end  of  the  route.    Baltimore,  etc.,  R  R.  Co.  «.  Gantpbell,  24A. 

2.  Words  on  a  railroad  ticket  or  baggage  check  limitipg  the  liability  of  Uie 
carrier  to  a  specific  amount  for  loss  of  baggage,  are  not  binding  on  a  psasei^ger, 
unless,  with  knowledge  of  such  limitation,  he  agrees  to  it    Id. 

S.  Where  goods  are  received  to  be  forwarded  in  the  usual  course  of  bnaineaB, 
the  liability  of  a  common  carrier  inunediatelv  attaches;  and  if  they  are  lost  by 
an  accidental  fire  while  in  the  carrier's  warehouse  awaiting  transportatioc,  Jble 
is  liable,  unless  his  common  law  liability  has  been  limited  by  an  agreement 
with  the  shipper.    Pittsburg,  etc.,  Ry.  Co.  v,  Barrett 

4.  But  if  tne  deUyeiy  is  accompanid  with  instructions  not  to  forward  untiJ 
further  orders,  or  if  anything  remains  to  be  done  to  the  goods  by  the  shipper 
before  thev  are  to  be  forwarded,  such  liabili^  as  a  common  carrier  does  not 
attach.    la. 

5.  A  common  carrier  in  the  absence  of  a  special  contract,  express  or  implied, 
for  the  safe  transportation  of  eoods  to  their  known  destination,  is  onl^bonnd  to 
carry  safely  to  the  end  of  its  hue,  and  there  deliver  it  to  the  next  carrier  on  the 
route.    St  Louis  Ins.  Co.  «.  St  Louis,  etc.,  R.  R  Co. 

6.  A  special  undertaking  to  carry  beyond  its  terminus  cannot  be  implied  on 
the  part  of  a  railroad  company  by  reason  of  the  fact  of  its  entry  into  ansrraage- 
ment  with  a  despatch  company  and  sundry  other  railroad  companies  whose 
lines  communicate  with  its  own,  whereby  it  undertakes  to  carry  all  goods 
for  the  transportation  of  which  the  despatch  company  shall  contract  at  the 
established  tariff  rates,  or  at  any  special  rates  furnished  by  the  railroad  com- 
panies.   Id. 

7.  Nor  can  such  special  undertaking  be  implied  from  the  railroad  company's 
giving  a  way-bill,  whereon  the  fact  that  the  goods  in  question  are  consigned  be- 
yond its  terminus  is  mentioned,  but  which  expressly  purports  to  be  a  manifest 
of  f rdefat  from  one  terminus  of  the  road  to  the  other.    Id. 

8.  Where  a  railroad  company  enters  into  an  agreement  such  as  is  above  stated, 
whereby  it  binds  itself  to  ''receive,  load  and  unload,  ddiver  and  way-bill," 
such  freight  as  should  be  sent  to  it  by  the  despatch  company,  but  does  not  ex- 
pressly assume  the  risk  of  a  common  carrier  except  while  goods  are  *'  on  their 
line  of  road  or  in  their  possession,"  such  a  contract  does  not  impose  upon  the 
railroad  company  any  obligation  to  carry  beyond  its  own  line,  or  subject  it*  to 
liability  for  the  negligence  of  other  carriers,  nor  can  the  despatch  company 
enter  into  any  contract  whereby  such  obligation  or  liability  sludl  be  imposed 
upon  the  railroad  company.    Id. 

0.  Where  a  consignee  agrees  with  a  despatch  company  for  the  forwarding  of 
freight  to  a  distant  point  over  the  lines  of  several  railroads,  and  subsequently 
accepts,  without  expressing  assent  or  dissent,  from  the  despatch  company  a 
bill  of  lading,  by  the  conditions  of  which  the  liability  of  each  railroad  company 
is  limited  to  the  time  the  foods  are  on  its  line,  it  was  not  decided  whether  such 
consignee  was  or  was  not  bound  by  such  conditions.  Qusere,  where  tiie  deten- 
tion of  eoods  in  transitu  by  a  carrier,  which  goods  are  during  the  detention 
destroyed  by  fire,  amounts  to  negligence  on  the  part  of  the  curler.  QuflBie, 
also,  as  to  when  and  whether  such  fire  can  be  deemed  the  l^gal  result  of  such 
detention.    Id. 

10.  Plaintiffs  shipped  goods  from  Chicago  to  Philadelphia  by  rail,  and  took  a 
bill  of  lading  from  the  company  defendant,  exempting  the  defendant  inter  alia, 
from  liability  for  "  loss  or  damage  on  any  article  or  property  whatever  by  fire  or 
other  casualty  while  in  transit  or  while  in  depots  or  places  of  trans-ship- 
ment." The  goods,  owine  to  a  general  strike  of  defenduit's  employees,  were 
stopped  en  route  outside  of,  but  near,  the  company's  depot  at  Pittsburg,  an  ia- 
termediate  point.  During  this  detention  the  defendant's  property,  inclndiDg 
these  goods,  was  threatened  by  a  mob,  and  finding  it  impossible  to  maintain 
their  property  in  security  ihej  called  upon  the  proper  county  and  State  author- 
ities for  uieir  aid,  which  having  proved  ineffectual,  the  goods  were  burnt  up  by 
the  mob.  The  detention  lasted  three  days,  during  which  the  defendants  were 
forcibly  dispossessed  of  their  proi)erty,  including  the  plaintiffs',  by  the  superior  . 
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force  of  the  mob.  TraixiB  continued  to  aniye  during  the  time,  which  wen 
stopped  at  Pittsbuig  by  the  mob.  At  the  time  the  mob  obtained  possession,  a 
tnuo  of  petroleum  cars  were  standing  braked  at  some  distance  from  the  plaintiffo' 
property,  and,  at  or  before  the  fire,  these  cars  were  moved  to  those  which  con- 
tained the  plaintiffs'  property,  and  all  were  burnt  up  together.  In  a  suit  to 
recover  the  value  of  the  goods,  HM,  that  the  defendants  were  not  liable,  as  the 
facts  disclosed  no  negligence  on  tlieir  part  that  had  contributed  to  or  caused 
the  loss.  The  loss  of  the  goods  occurred  while  thej^  were  in  transit,  and  was 
caused  by  fire  within  the  meaning  of  the  exception  in  the  bill  of  lading,  pro- 
tecting the  defendants.    Sherman,  Hall  &  Co.  e.  Pennsylvania  R  R.  Co.,  275. 

11.  It  is  the  duty  of  common  carriers  to  convey  the  goods  shipped  to  the  point 
of  delivery  without  unavoidable  delay,  and  apart  from  the  conoitions  in  the  bill 
of  lading,  they  are  liable  for  loss  from  any  cause,  save  the  act  of  Gk>d  or  a  public 
enemy.  The  defendants  continued  subject  to  all  the  liabilities  of  common  car- 
riers, except  for  losses  happening  from  causes  named  in  the  exception,  in  which 
there  had  been  no  negligence  of  defendant's  servants,  while  in  the  discharge  of 
their  duty.  Tlie  defendant,  as  a  common  carrier,  is  liable  for  any  interruption 
to  the  transit,  caused  by  the  refusal  of  its  servants  to  perform  their  duty,  which 
occasioned  loss  to  the  plaintiffs.    Id. 

IS.  The  loss  here  was  not  caused  by  the  strike  of  the  defendant's  employees, 
nor  was  there  any  permissive  allowance  by  the  defendant  that  the  plaintiff's 
goods  should  be  stopped  in  transit.  The  defendant's  default  was  merely  tech- 
nical, and  did  not  cause,  or  contribute  to  the  loss.  The  defendant  under  the 
condition  in  the  bill  of  lading,  was  exempt  from  liability  for  loss  by  fire  while 
the  goods  were  in  transit,  untess  occasioned  by  its  default,  and  its  inability  to 
resist  Uie  superior  force  of  a  mob;  and  the  consequent  involuntary  relinquish- 
ment of  possession  of  the  goods  and  the  forced  detention  of  them  by  the  mob 
was  not  such  default;  nor  is  there  any  evidence  of  defendant's  default  in  per- 
mitting the  arrival  of  freight  trains  at  Pittsburg  on  three  consecutive  days,  dur- 
ing which  the  mob  took  and  retained  possession  of  the  defendant's  property,  or 
in  their  leaving  under  the  circumstances  a  large  number  of  cars  foaoed  with 
petroleum  in  l£eir  yard  near  the  plaintiff's  property.  The  transit  of  the  plain- 
tiffs' goods  continued  in  law,  so  as  to  protect  the  defendant,  under  the  exception 
in  the  bill  of  lading,  during  the  whole  period  of  the  continuation  of  its  duty  as  a 
carrier  to  protect  the  roods.  The  goods  not  bavins  reached  their  destination, 
were,  therefore,  legally  in  transit,  until  they  were  destroyed.    Id. 

IS.  Plaintiffs  shipped  grain  sacks  for  Jacinto.  Defendant  claimed  that  its 
route  terminated  at  Knight's  Landing.    Hleld,  that  the  evidence  in  the  case  sup- 

S>rted  a  finding  bv  the  jury  that  defendant's  route  extended  to  Jacinto. 
ddf  further,  there  being  evidence  showing  that  defendant  bad  agents  at  Ja- 
cinto for  Uie  purpose  of  receiving  goods  at  that  point,  and  through  the  negligence 
of  snch  agents  the  sacks  were  lost,  that  defendant  was  liable  to  plaintiffs.  Dres- 
bBck«.  California  Pacific  R.  R  Co.,  281. 

14.  A  regulation  of  the  railroad  company  permitted  passengers  to  travel 
upon  the  freight  trains  at  a  reduced  rate  of  fare.  It  also  requir^  that  tickets 
should  be  procured  before  entering  the  cars,  and  forbade  the  conductors  to  re- 
ceive money  in  payment  of  fare  at  such  reduced  rate.  The  plaintiff  went  to 
the  window  of  tne  ticket  office,  and  not  finding  the  agent  there  made  no  effort 
to  see  if  he  was  within  the  office,  and  made  no  attempt  to  attract  his  notice. 
The  plaintiff  immediately  left  the  station,  and  entered  the  cars.  IIM,  that  he 
had  made  no  effort  to  procure  a  ticket,  and  that  he  was  properly  expelled  from 
the  train.  Held,  further,  that  the  complaint  did  not  state  a  cause  of  action. 
Indianapolis,  etc.,  R  R  Co.  «.  Kennedy,  467. 

1ft.  The  plaintiff  entered  the  cars  without  procuring  a  ticket,  and  handed  to 
the  conductor  the  ticket  fare.  The  conductor  thereupon  demanded  of  the 
plaintiff  the  additional  amount  required  by  the  rules  of  the  company  to  be  pud 
by  persons  payine  on  the  train,  and,  on  the  plaintiff's  refusal  to  pay,  elected  him 
from  the  cars,  and  then  returned  him  his  money.  EM,  that  the  conductor  had 
no  rif^t  to  eject  the  plaintiff  without  first  returning  the  money  which  he  had 
paid.    Bland  e.  Southern  Pacific  R  R  Co.,  285. 

8  A.  &  £.  R  Cas.— 41 
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lenders  it  liable,  on  receipt  of  such  traveller'fi  baggagep  to  tnaanport  it  atfe^  to 
the  end  of  tlie  route.    Baltimore,  eta,  R  R.  Go.  v.  Ganpbell,  24tt. 

2,  Words  on  a  railroad  ticket  or  baggage  check  limitiiig  the  liability  of  the 
carrier  to  a  specific  amount  for  loss  of  baggage,  are  not  binding  on  a  paasenger, 
unless,  with  knowledge  of  such  limitation,  he  agrees  to  it    Id. 

••  Where  goods  are  received  to  be  forwarded  in  the  usual  course  of  boslnesB, 
the  liability  of  a  common  carrier  immediately  attaches;  and  if  th^  are  feat  bj 
an  accidental  fire  while  in  the  carrier's  warehouse  awaiting  transportatioc,  he 
Is  liable,  unless  his  common  law  liability  has  been  limited  by  an  agreement 
with  the  shipper.    Pittsburg,  etc..  By.  Co.  «.  Barrett 

4.  But  if  the  deUvery  is  acoompaniea  with  instructions  not  to  forward  mtil 
further  orders,  or  if  anything  remains  to  be  done  to  the  goods  by  the  shipper 
before  thev  are  to  be  forwarded,  such  liability  as  a  common  carrier  does  act 
attach.    la. 

6.  A  common  carrier  in  the  absence  of  a  special  contract,  express  or  implied, 
for  the  safe  transportation  of  fl;oods  to  their  known  destination,  is  onlj^  bomid  to 
carry  safely  to  the  end  of  its  hne,  and  there  deliver  it  to  the  next  carrier  on  the 
route.    St  Louis  Ins.  Co.  «.  8t  Louis,  eta,  R  R.  Co. 

6.  A  special  undertaking  to  carry  Iwyond  its  terminus  cannot  be  implied  on 
the  part  of  a  railroad  company  by  reason  of  the  fact  of  its  entiy  into  an  airaoge- 
ment  with  a  despatch  company  and  sundry  other  railroad  companies  vrhoie 
lines  communicate  with  its  own,  whereby  it  undertakes  to  cany  all  goods 
for  the  transportation  of  which  the  despatch  company  shall  contract  at  tbe 
established  tariff  rates,  or  at  any  special  rates  furnished  by  the  railroad  oom- 
panies.    Id. 

7.  Nor  can  such  special  undertaking  be  implied  from  the  railroad  companv's 
giving  a  way-bill,  whereon  the  fact  that  the  goods  in  question  are  consigned  be- 
yond Its  terminus  is  mentioned,  but  which  expressly  purports  to  be  a  manifest 
of  f r^ht  from  one  terminus  of  the  road  to  the  other.    Id. 

8.  Where  a  railroad  company  enters  into  an  agreement  such  as  is  above  stated, 
whereby  it  binds  itself  to  "receive,  load  and  unload,  deliver  and  way-bill," 
such  freight  as  should  be  sent  to  it  by  the  despatch  company,  but  does  not  ex- 
pressly assume  the  risk  of  a  common  carrier  except  whue  goods  are  "  on  their 
line  of  road  or  in  their  possession,"  such  a  contract  does  not  impose  upon  the 
railroad  company  any  obligation  to  carry  beyond  its  own  line,  or  subject  it*  to 
liability  for  the  negligence  of  other  carriers,  nor  can  the  despatch  company 
enter  into  any  contract  whereby  such  obligation  or  liability  sludl  be  impoeed 
upon  the  railroad  company.    Id. 

0.  Where  a  consignee  agrees  with  a  despatch  company  for  the  forwarding  of 
freight  to  a  distant  point  over  the  lines  of  several  nilroads,  and  subsequentiy 
accepts,  without  expressing  assent  or  dissent,  from  the  despatch  company  a 
bill  of  lading,  by  the  conditions  of  which  the  liability  of  each  railroad  oompanv 
is  limited  to  the  time  the  sroods  are  on  its  line,  it  was  not  decided  whether  such 
consignee  was  or  was  not  oound  by  such  conditions.  Quiere,  where  tbe  deteD- 
tion  of  eoods  in  transitu  by  a  carrier,  which  goods  are  during  the  detention 
destroyed  by  fire,  amounts  to  negligence  on  the  part  of  the  curler.  Qusre, 
also,  as  to  when  and  whether  such  fire  can  be  deemed  the  legal  result  <»  such 
detention.    Id. 

10.  Plaintiffs  shipped  goods  from  Chicago  to  Philadelphia  by  rail,  and  took  a 
bill  of  lading  from  the  company  defendant,  exempting  the  defendant,  inter  aiia, 
from  liability  for  "  loss  or  aamage  on  any  article  or  property  whatever  by  fire  or 
other  casualty  while  in  transit  or  while  in  depots  or  places  of  trans-ship- 
ment." The  goods,  owine  to  a  general  strike  of  defendant's  employees,  were 
stopped  en  route  outside  of,  but  near,  the  company's  depot  at  Pittsburg,  an  in- 
termediate point.  During  this  detention  the  defendant's  property,  including 
these  goods,  was  threatened  by  a  mob,  and  finding  it  impossible  to  maintain 
their  property  in  security  they  called  upon  the  proper  counU  and  State  author- 
ities for  uieir  aid,  which  having  provea  ineffectual,  the  goods  were  burnt  up  l7 
the  mob.  The  detention  lasted  three  days,  during  which  the  defendants  were 
forcibly  dispossessed  of  their  proi)erty,  including  the  plaintiffs',  by  the  superior 


CASBUB^-CkmtiAud. 

force  of  the  mob.  Trains  contlnned  to  arrive  daring  the  time,  which  wer» 
stopped  at  Pitteborg  by  the  mob.  At  the  time  the  mob  obtained  poesession,  a 
tmio  of  petroleum  cars  were  standing  braked  at  some  distance  from  the  plaintifb' 
property,  and,  at  or  before  the  fire,  these  cars  were  moved  to  those  wnich  con- 
tained the  phuntifb'  property,  and  all  were  burnt  up  together.  In  a  suit  to 
recover  the  value  of  the  goods,  Hdd^  that  the  defendants  were  not  liable,  as  the 
facts  disdosed  no  negligence  on  tlielr  part  that  had  contributed  to  or  caused 
the  loss.  The  loss  of  the  goods  occurred  while  tbej^  were  in  transit,  and  was 
caused  by  fire  within  the  meaning  of  the  exception  in  the  bill  of  lading,  pro- 
tecting the  defendants.    Sherman,  Hall  So  Co.  v.  Pennsylvania  R  R.  Co. ,  276. 

11.  it  is  the  duty  of  common  carriers  to  convey  the  goods  8hipp|ed  to  the  point 
of  delivery  without  unavoidable  delay,  and  apart  from  the  conoitions  in  the  bill 
of  lading,  they  are  liable  for  loss  from  any  cause,  save  the  act  of  €k>d  or  a  public 
enemy.  The  defendants  continued  subject  to  all  the  liabilities  of  common  car- 
riers, except  for  losses  happening  from  causes  named  in  the  exception,  in  which 
there  had  been  no  neglisence  of  defendant's  servants,  while  in  the  discharge  of 
their  duty.  Tlie  defendant,  as  a  common  carrier,  is  liable  for  any  interruption 
to  the  transit,  caused  by  the  refusal  of  its  servants  to  perform  their  duty,  which 
occasioned  loss  to  the  plaintiffs.    Id. 

IS.  The  loss  here  was  not  caused  by  the  strike  of  the  defendant's  employees, 
nor  was  there  any  permissive  allowance  by  the  defendant  that  the  phintlff's 
goods  should  be  stopped  in  transit.  The  defendant's  default  was  merely  tech- 
nical, and  did  not  cause,  or  contribute  to  the  loss.  The  defendant  under  the 
condition  in  the  bill  of  lading,  was  exempt  from  liabilitv  for  loss  by  fire  while 
the  goods  were  in  transit,  unless  occasioned  by  its  default,  and  its  mability  to 
resist  the  superior  force  of  a  mob;  and  the  consequent  involuntary  relinquish- 
ment of  possession  of  the  goods  and  the  forced  detention  of  them  by  the  mob 
was  not  such  default;  nor  is  there  any  evidence  of  defendant's  default  in  per- 
mitting the  arrival  of  freight  trains  at  Pittsburg  on  three  consecutive  days,  dur- 
iog  which  the  mob  took  and  retained  possession  of  the  defendant's  property,  or 
in  their  leaving  under  the  circumstances  a  large  number  of  cars  losuied  with 
petroleum  in  their  yard  near  the  plaintiff's  property.  The  transit  of  the  plain- 
tilFs'  goods  continued  in  law,  so  as  to  protect  the  defendant,  under  Uie  exception 
in  the  bill  of  ladinz,  during  the  whole  period  of  the  continuation  of  its  duty  as  a 
carrier  to  protect  the  goods.  The  gooas  not  having  reached  their  destination, 
were,  therefore,  lej|;ally  in  transit,  until  they  were  destroyed.    Id. 

IS.  Plaintiffs  shipped  grain  sacks  for  Jacinto.  Defendant  claimed  that  its 
route  terminated  at  Knight's  Landing.  HM,  that  the  evidence  in  the  case  sup- 
ported a  finding  bv  the  Jury  that  defendant's  route  extended  to  Jacinto. 
Hdd,  further,  there  being  evidence  showing  that  defendant  had  agents  at  Ja- 
cinto for  the  purpose  of  receiving  goods  at  that  point,  and  through  the  negligence 
of  snch  agents  the  sacks  were  lost,  that  defendant  was  liable  to  plaintiffs.  Dres- 
back«.  California  Pacific  R.  R  Co.,  281. 

14.  A  regulation  of  the  railroad  company  permitted  passengers  to  travel 
upon  the  freight  trains  at  a  reduced  rate  of  fare.  It  also  requir^  that  tickets 
should  be  procured  before  entering  the  cars,  and  forbade  the  conductors  to  re- 
ceive money  in  payment  of  fare  at  such  r^uced  rate.  The  plaintiff  went  to 
the  window  of  the  ticket  office,  and  not  finding  the  agent  there  made-  no  effort 
to  see  if  he  was  within  the  office,  and  made  no  attempt  to  attract  his  notice. 
The  plaintiff  immediately  left  the  station,  and  entered  the  cars.  EM,  that  he 
bad  made  no  effort  to  procure  a  ticket,  and  that  he  was  properly  expelled  from 
the  train.  HM^  further,  that  the  complaint  did  not  state  a  cause  of  action. 
Indianapolis,  etc..  R  R  Co.  «.  Kennedy,  467. 

15.  The  plaintiff  entered  the  cars  without  procuring  a  ticket,  and  handed  to 
the^  conductor  the  ticket  fare.  The  conductor  thereupon  demanded  of  the 
plaintiff  the  additional  amount  required  by  the  rules  of  the  company  to  be  paid 
by  persons  paying  on  the  train,  and,  on  the  plaintiff's  refusal  to  pay,  elected  him 
nom  the  cars,  and  then  returned  him  his  money.  BM,  that  the  conductor  had 
IK)  rig^t  to  eject  the  plaintiff  without  first  returning  the  money  which  he  had 
peid.    Bland  v.  Southern  Pacific  R  R  Co.,  285. 
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16.  Where,  during  tiie  existence  of  a  stotate  which  made  it  unlawfol  for  s 
ndlroad  company  to  chaive  for  the  carriage  of  freight  higher  rates  than  thoae 
presbribed  in  the  act,  plaintilf  was  compelled  by  the  defendant  railway  company 
to  pay  hif^her  rates,  and  paid  them  under  protest,  the  subsequent  repeal  of  tie 
statute  will  not  prevent  his  recoyering  damages  for  defendant's  muawful  set. 
Graham  e.  Chicago,  etc.,  R  R  Go.,  299. 

17.  The  measure  of  plaintilf' s  damages  in  such  a  case  is  the  amount  paid  in 
excess  of  the  rates  then  allowed  by  law,  with  interest,  at  least,  from  the  com- 
mencement of  the  action.    Id. 

18.  A  charter  of  a  railroad  company  prescribed  a  maximum  rate  of  charse  for 
the  transportation  of  heaTjr  articles  by  the  hundred  pounds,  and  of  artides  of 
measurement  by  the  cubic  foot,  without  further  definition  in  the  act  itself; 
whether  cotton  m  bales  should  be  charged  as  a  heavy  article  or  as  an  article  of 
measurement,  depends  upon  the  meaning  of  those  terms  as  used  in  the  diarter* 
to  be  ascertained  by  proof  of  the  custom  prevailing  at  the  passage  of  the  act 
Bonham  e.  Marlotte,  etc.,  R  R  Co.,  S02. 

19.  Where  a  person  on  a  street  car  told  the  driver  the  place  where  he  desired 
to  get  off,  and  was  notified  by  the  driver  that  they  had  reached  that  place,  and 
when  he  was  in  the  act  of  stepping  off,  the  car  started  up  with  a  sudden  jerk, 
which  threw  him  upon  the  ground,  inflicting  a  serious  injury,  it  was  held  that 
this  was  a  clear  act  of  negligence  on  the  part  of  the  railway  company;  that  it 
was  the  duty  of  the  company  to  have  stopped  the  car  a  sufficient  time  to  allow 
the  passenger  to  step  off,  and  that  even  if  the  car  was  stopped  at  the  proper 
place,  it  was  negligence  to  start  it  with  a  sudden  jerk,  without  the  exercise  of 
any  precaution  for  the  safety  of  those  attempting  to  get  off.  Chicago  City  Ry. 
Co.  e.  Mumford,  812. 

90.  Plaintiff's  cattle  were  transported  bv  defendant  from  B.  to  W.  A.,  under 
a  contract  which  provided,  among  other  things,  that  in  consideration  of  a  re- 
duced price  for  transportation,  plaintiff  would  assume  the  risk  of  damage  sus- 
tained by  delav  in  transportation;  also  that  plaintiff  should  load  and  unload  at 
his  own  risk,  aefendant  furnishing  help,  ana  that  plaintiff  should  send  a  person 
with  the  t»ittle  to  take  charge  of  them.  The  train  was  delayed  by  a  flood  which 
submerged  the  track,  and  the  cattle  beinff  without  food  were  injured.  In  an 
action  to  recover  damages  for  the  injury,  held,  that  defendant  was  not  bound  to 
unload  the  cattle  when  the  train  wps  stopped ;  but  that  it  was  its  duty,  upon 
reasonable  request,  to  so  place  the  cars  in  wnicli  the  cattle  were  as  to  be  oonven- 
ient  to  the  usual  and  accessible  means  of  unloading,  if  practicable,  and  for  a 
failure  so  to  do  it  was  liable.    Bills  v.  New  York  Central  R  R  Co.,  818. 

21.  PlaintifTs  agent  made  such  a  request;  the  engine  drawing  the  train  was 
disabled:  it  appeared,  however,  that  defendant  had  engines  at  U.,  forty-three 
miles  distant:  also,  that  oUier  motive  power  mi^ht  have  been  readily  obtained. 
The  court,  after  referring  to  the  evidence  on  this  subject  and  to  a  statement  of 
defendant's  conductor  that  he  did  not  telegraph  to  U.,  submitted  it  to  Uie  jniy 
as  a  question  of  fact  whether  it  was  not  gross  negligence  for  defendant  to  omit 
to  send  for  asssistance  if  help  could  readily  have  been  obtained.  Held,  no  error; 
and  that  this  was  so,  even  if  the  fair  import  of  the  charge  was  that  the  jury 
misrht  determine  that  it  was  negligence  not  to  send  for  assistance  to  U.    Id. 

22.  The  engine  of  the  train  was  disabled  by  the  engineer  running  it  into  the 
water,  and  there  was  evidence  tending  to  show  negligence  on  his  part  in  so  doing. 
The  court  charged  that  if  the  engine  was  disabled  by  the  n^igence  and  reck- 
lessness of  defendant's  agents,  then  their  refusal  to  place  the  cars  where  plaintiff 
could  unload  was  not  to  be  excused  by  an  absenca  of  motive  power.  Edd,  do 
error;  that  defendant  could  not  plead  its. own  previous  negligence  as  an  eznue 
for  its  inability  to  perform  a  distinct  and  affirmative  dut]^.    Id. 

28.  Also,  hM,  that  plaintiffs  damages  could  not  be  mitigated  by  speculating 
upon  what  might  have  happened  baa  his  request  been  granted  and  the  cattle 
unloaded.    Id. 

24.  When  the  train  was  at  U.,  and  those  on  board  were  warned  of  the  higb 
water,  plaintiff's  agent  requested  the  conductor  to  place  the  cars  there  in  a  con- 
venient position  for  unloading;  this  request  was  declined.    The  court  was  aaked 
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but  declined  to  cbarge  that  defendant  was  not  liable  for  soch  refusal;  it 
charged,  however,  that  if  the  jur^  believed  the  conductor  had  reason  to  think 
he  could  run  the  train  through  without  serious  detention,  defendant  would  not 
be  liable  because  of  such  refiual.    EM,  no  error.    Id. 

85.  A.  ordered  of  B.  a  car-load  of  flour  at  an  agreed  price  delivered  on  board 
the  cars,  authorized  B.  to  draw  upon  him  for  the  amount  at  ten  davs'  sight,  and 
gave  references  as  to  his  pecuniarv  ability.  B.  made  inquiries  of  the  persons 
named,  placed  the  flour  on  board  the  cars  of  a  railroad  company,  directed  to  A., 
taking  a  receipt  in  which  A  was  named  as  consignee,  and  sent  a  draft  for  the 
amount  with  the  receipt  to  a  bank  for  collection,  with  directions  to  deliver  the 
receipt  to  A  on  his  accepUnj^  the  draft  The  draft  was  not  accepted,  and  was 
returned  to  B.  with  Uie  receipt.  UM,  in  an  action  by  B.  for  the  conversion  of 
the  flour  against  a  person  who  purchased  it  from  A.  in  good  faith,  and  who 
obtained  possession  of  it,  that  tliese  facts  would  warrant  a  flnding  that  the  prop- 
erty ia  the  flour  passed  to  A.  when  it  was  delivered  to  the  railroad  company  for 
transportation :  and,  on  such  flnding,  that  the  action  could  not  be  maintained. 
Wigton  V.  Bowley.  828. 

26.  Pliuntiff ,  having  been  at  divers  times  employed  by  defendant  as  a  detective, 
was  requested  by  defendant's  agent,  duly  authorized  for  that  puipose,  to  go 
from  one  station  on  defendant's  road  to  another,  to  aid  in  discovering  persons 
who  liad  stolen  property  from  defendant's  cars  at  the  latter  station ;  and  the 
means  of  conveyance  furnished  by  defendant  was  a  hand  car.  Held^  that  de- 
fendant was  liable  for  any  injury  to  plaintiff  while  riding  upon  said  car,  caused 
either  by  the  unfitness  of  such  means  of  conveyance  or  by  any  negligence  of 
defendant's  servants  in  running  tlie  same,  or  by  carelesslv  running  it  at  a  dan- 
gerous rate  of  speed.    Pool  v.  Cliicago,  eta,  K.  R.  Co.,  882. 

27.  The  complaint  avers  that  plank  had  been  negligently  placed  at  a  highway 
rro&iin|^  between  the  iron  rails  of  defendant's  road,  so  that,  instead  of  lying 
level  with  the  grade,  they  were  loose,  warped,  and  sticking  up  for  four  or  five 
inches,  so  as  to  injure  plaintiff  by  hitting  his  lieels  as  he  was  riding  on  the  car. 
HM,  that  the  court  cannot  say,  as  matter  of  law,  that  this  does  not  show  a  de- 
fect in  the  road  constituting  actionable  negligence.     Id. 

28.  The  complaint  alleges  that  plaintiff,  in  sitting  upon  the  hind  end  of  the 
hand  car  with  liis  feet  hanging  down,  acted  upon  the  advice  of  the  person  In 
charge  of  the  car,  and  without  being  aware  of  the  dancer  of  the  position.  HM, 
on  demurrer,  that  this  does  not  sliow  contributory  negligence,     id. 

28.  Railway  passengers  have  a  right  to  rely,  until  differently  informed,  on  the 
information  received  oy  them  from  ticket  agents  in  answer  to  their  inquiries  as 
to  the  stoppages  of  trains.  But  they  must  not  disregard  reasonable  means  of 
information.    Lake  Shore,  etc.,  R.  K.  Co.  «.  Pierce,  340. 

80.  Where  a  railway  passenger  is  not  in  fault  in  starting  on  a  particular  train, 
he  bns  a  right  of  action  against  the  company  for  damages  arising;  from  its  refusal 
or  failure  to  take  him  to  his  destination  as  agreed  through  its  ticket  agent.  But 
whatever  his  remedy  he  has  no  right,  without  paying  additional  fare,  to  stav  on 
the  train  after  he  is  notified  by  the  conductor  that  it  will  not  stop  there,  ana  the 
additional  exaction  will  be  an  element  of  the  damages  to  which  he  may  be  enti- 
tled.    Id. 

81.  A  railway  conductor  cannot  be  reouired  by  a  passenger  to  deviate  from 
his  train  rules  on  the  tatter's  statement  of  an  alleged  agreement  with  the  com- 
pany conflicting  therewith.    Id. 

82.  Every  one  is  bound  to  know  that  a  railway  conductor  has  no  general 
power  to  run  his  train  except  in  conformity  to  the  schedule.    Id. 

88.  A  passenger  wronsrf ully  on  a  railway  train  can  recover  no  damages  for  his 
removal  and  exclusion  tlierefrom  except  for  needless  violence.  He  cannot  com- 
plain of  an  indignity  which  it  was  his  duty  to  avoid  and  which  he  was  bound  to 
expect.    Id. 

84.  A  railway  company  has  power,  subject  to  liability  for  damages  for  any 
breach  of  contract  involved,  to  determine  for  itself  what  trains  shall  stop  at 
particular  places.    Id. 

88.  Railway  companies  are  not  insurers  of  the  safety  of  their  passengers,  fur- 
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tber  than  could  be  required  by  the  exercise  of  such  a  high  degree  of  foresight  sb 
to  possible  dangers,  aud  sucn  a  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent,  and  competent  persons  under 
like  circumstances.  The  use  of  every  possible  precaution  is  not  the  rule,  but 
they  must  ado^t  such  of  known  yalue  as  are  sanctioned  by  experience,  and 
secure  such  skilled  labor  as  they  can  reasonably  procure.  Intemationid,  etc.. 
R.  R  Co.  «.  Halloren,  843. 

86.  Common  carriers  of  passengers  are  required  to  do  all  that  human  care, 
yigilance,  and  foresight  can,  under  the  circumstances,  in  yiew  of  the  character 
aud  mode  of  conveyance  adopted,  to  prevent  accidents  to  passengers,  and  they 
are  responsible  for  any,  even  the  slightest,  negligence.  Jamison  o.  San  Jose, 
etc.,R  R.  Co.,  850. 

87.  Whether  a  railroad  company  which  fails  to  bring  its  train  to  a  full  stop  at 
a  station,  sluill  be  held  liable  in  damages  for  injuries  sustained  by  a  passenger 
in  attempting  to  get  oil,  depends  upon  whether  under  all  tbe  drcumstanoes  it 
was  prudent  for  him  to  make  the  attempt.  Price  «.  St  Louis,  etc.,  R  R  Co.. 
865. 

88.  A  passenger,  when  takinff  or  leaving  a  railroad  car  at  a  station,  has  a  rS^t 
to  assume  tbat  the  company  wul  not  expose  him  to  unnecessary  danger,  but  will 
discharge  its  duty  whidi  requires  it  to  provide  passengers  a  safe  passage  to  and 
from  the  train.    Brassell  «.  JNew  York,  etc.,  R.  K.  Co.,  880. 

89.  A  passenger,  therefore,  is  not  in  all  cases  liable  to  the  charge  of  contribu- 
tory negligence  because  he  attempts  to  cross  an  intervening  track  without  look- 
ing for  approaching  trains.    Id. 

40.  Defendant  ran  a  train  upon  its  road  daily  from  S.  toE.  S.,  primarily  for 
the  purpose  of  carryinj^  its  employees  to  E.  8.,  where  it  had  a  machine  shop  and 
freight-house.  It  earned,  however,  on  this  train,  persons  going  as  ordinary 
passengers,  on  payment  of  fare,  and  it  was  in  charjge  of  a  uniformed  conductor. 
There  was  a  station-house  at  E.  S.,  on  the  south  side  of  the  road;  this  train  did 
not  stop  at  the  station,  but  at  a  point  1800  feet  further  east,  opposite  the  freight- 
house  located  north  of  the  road.  At  this  point  there  were  about  twenty  tracks; 
the  road  was  not  planked,  and  there  was  nothing  to  indicate  on  which  side  pas- 
sengers should  leave  the  train.  E.,  plaintilTs  intestate,  a  girl  seventeen  years  of 
age,  took  this  train  in  company  with  an  old  lady,  at  B.,  to  go  to  £.  S.,  where 
she  resided.  The  train  stopped  at  the  usual  place  on  the  thira  track  from  the 
south.  The  two  south  tracks  were  used  for  ordinary  passenger  trains.  £.  got 
off  on  the  south  side  of  the  train  and  assisted  her  companion  to  alight.  There 
w*as  a  path  about  seventy  feet  west^eading  south  to  or  near  the  house  where  slie 
was  employed,  which  was  south  of  the  road,  The  two  walked  a  few  steps  in  a 
south-westerly  direction  until  they  reached  the  second  track,  when  a  passenger 
train  from  the  east,  which  was  behind  time  and  running  thirty-five  or  forty 
miles  an  hour,  struck  and  killed  them  both.  In  an  action  to  recover  damages 
the  evidence  tended  to  show  that  they  did  not  look  to  the  east  after  leaving  uie 
car,  and  that  if  they  had  done  so  they  could  have  seen  the  approaching  train; 
also  that  no  person  connected  with  the  train  gave  any  instructions  to  passen- 
gers where  to  alight  or  any  warning  of  the  approaching  train.  Held,  the  fact 
Uiat  the  deceased  did  not  look,  while  it  was  a  materia]  and  important  one  for  Uie 
consideration  of  the  Jury  upon  the  point  of  contributory  negligence,  did  not 
establish  it  as  matter  of  law;  and  that  a  refusal  of  the  court  to  charge  that  it 
was  per  se  negligence  was  not  error.    Id. 

41.  An  offer  to  pay  the  fare  of  a  passenger  by  a  third  party  while  the  conduc- 
tor is  on  his  way  out  with  the  passenger  and  before  actual  ejection,  must  be 
accepted  b^  the  conductor,  and  ejection  after  such  offer  is  unlawful  where  there 
is  no  captious,  or  factious,  or  vexatious  refusal  to  pay,  but  only  an  inability 
growing  out  of  a  mistake.  Punitive  damaees  may  be  given  by  a  Jury  when  Oie 
elements  exist  in  the  case  which  would  authorize  such  damages  against 
natural  persons.    Gkirrett  v.  Louisville,  etc.,  R.  R  Co.,  416. 

48.  At  the  trial  the  plaintiff's  counsel,  in  opening  the  case,  said  that  he 
expected  to  prove  the  foil  owing  facts:  The  plaintiff  purchased  a  ticket  at  Boston 
for  Lexington.    He  took  his  seat  seasonably  in  the  car,  and  on  being  c^led  upon 
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^ye  up  bis  ticket  to  the  conductor,  requesting  that  he  would  stop  at  Monroe 
station,  which  is  a  flag  station  a  little  east  of  Lexington.  The  conductor  took 
Jthe  ticket,  saying,  ''I  can't  punch  it,  but  III  stop  the  train  at  that  station." 
There  was  a  great  crowd  of  passengers,  and  the  train  was  long  and  heavy,  and 
did  not  start  until  long  after  the  advertised  time.  On  approaching  Monroe  sta- 
tion the  plaintiff  left  his  seat  and  tried  to  make  bis  way  towsrd  the  door  in 
order  to  leave  the  train  at  that  station.  The  train  did  not  come  to  a  full  stop  on 
reaching  the  station,  but  the  plaintiff,  in  making  his  way  through  the  crowd* 
reached  the  platform,  and  in  the  surging  of  the  crowd  fell,  or  was  pushed  out 
at  the  platform,  and  down  the  steps  of  the  car,  and  after  holding  on  with  his 
hand  for  a  short  distance,  finally  fell  to  the  ground  and  was  injured.  The  court 
ruled,  at  the  defendant's  request,  that  if  the  facts  stated  in  the  opening  were 
true,  they  did  not  make  a  case,  and  would  not  enable  the  plaintiff  to  maintain 
his  action.  EM,  that  this  ruling  was  erroneous,  for  the  reason  that  on  both 
the  questions,  whether  the  plaintiff  was  in  the  exercise  of  due  care,  and  whether 
the  aefendants  improperlv  and  negligently  managed  their  train  so  that  the  in- 
jury occurred  thereby,  there  was  evidence  which  should  have  been  submitted 
to  the  jury.    Treat  «.  Boston  and  Lowell  R.  R.  Co.,  428. 

48.  The  railroad  company's  servants  announced  that  the  next  stop  of  the  train 
on  which  the  plaintiff's  wife  was  riding  would  be  at  her  station.  'The  train  ran 
on  a  side  track  ten  miles  out  from  such  station,  in  the  night  time,  to  permit  a 
freight  train  to  pass,  when  the  plaintiff's  wife,  supposing  sLe  had  arrived  at  her 
own  station,  no  announcement  having  been  maoe  of  the  name  of  the  station 
where  the  train  was  then  stopping,  alighted  with  the  assistance  of  a  brakeman, 
who  did  not  inquire  where  she  was  going,  and  was  left  alone  in  the  dark.  Such 
side  track  was  not  a  regular  stopping  place  for  said  train.  Beld,  that  she  was 
not  gjuiltv  of  negligence,  and  that  the  company  was  liable  to  her  for  damages 
sustained.    Pennsylvania  Co.  «.  Hoagland,  486. 

44.  Plaintiff  took  passage  on  a  street  car  of  defendants  and  rode  on  the  front 
platform,  as  the  defendant  allowed  smokiDg  only  there,  and  he  was  smoking. 
The  conductor  took  fare  from  him  and  allowed  him  to  remain  without  objection. 
There  was  abundance  of  room  on  the  seats  inside  the  car.  By  a  jolt  of  the  car 
he  was  thrown  off  and  injured.  The  statute  of  New  York  relieves  railroad 
companies  from  liability  where  they  post  on  their  cars  warning  against  riding 
on  the  platform  and  furnish  seats  to  the  passenfers  within  the  car.  Defendants 
had  posted  this  notice  only:  *'  Passengers  are  forbidden  to  get  on  or  off  the  car 
while  in  motion,  or  on  or  off  the  front  platform,  or  on  or  off  the  side  except 
nearest  the  sidewalk."  Held,  that  the  notice  of  defendant  not  forbidding  pas- 
sengers to  ride  on  the  platform,  the  statute  did  not  relieve  defendant  from  liabiUty. 
HM,  further,  that  independent  of  the  mandate  of  the  statute  it  is  not,  even  m 
the  case  of  steam  cars,  negligence  per  se  for  a  passenger  to  stand  on  the  front 
platform  of  a  moving  car.    Nolan  v.  Brooklyn,  etc.,  K.  R.  Co.,  468. 

45.  Where  one  travelling  on  a  passenger  train  of  a  railroad  company  presents 
to  the  conductor  a  ticket  issued  by  such  company,  authorizing  him  to  ride  from 
one  to  another  designated  station,  **  only  on  such  trains  as  stop  regularly  at  both 
stations,"  and  is  ejected  from  the  cars  by  such  conductor  between  such  stations, 
it  will  be  no  defence  to  the  passenger's  action  against  the  company  for  damages, 
that  by  the  regulations  of  the  company  the  train  on  which  he  was  travelling  did 
not  stop  at  the  latter  station,  if  the  ticket  was  issued  since  the  passage  of  the  act 
of  1867  [Ohio]  and  such  station  was  in  a  municipal  corporation  which,  at  the 
time  the  ticket  was  issued,  had  a  population  of  three  thousand  inhabitants,  and 
the  passenger  believed,  when  he  took  passage  on  the  train,  that  it  stopped  at 
both  stations.    Pennsylvania  Co.  «.  Wentz,  478. 

46.  By  the  terms  of  a  contract  for  the  transportation  of  sheep  over  the  line  of 
the  d^endant  company,  it  was  released  from  liability  originating  in  the  vicious- 
ness  or  weakness  of  the  animals,  or  from  delays,  or  in  consequence  of  heat, 
suffocation,  or  of  being  crowded,  "or  on  account  of  being  injured,  whether 
such  injury  shall  be  caused  by  burning  of  hay,  straw,  or  any  other  material  used 
for  feeding  said  animals  or  otherwise,  and  for  any  damage  occasioned  thereby," 
in  consideration  of  a  reduction  in  the  charges  for  freight.    There  were  no  words 
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ezpreflBly  and  definitely  exempting  the  oomiwny  from  liabilltr  for  its  own  nM^ 

fence.  HM,  that  under  the  doctrine  of  Menard  «.  S.  B.  and  N.  Y.  R.  R.  vo., 
1  N.  T.  180,  that  when  general  words  limiting  the  liability  of  a  carrier  may 
operate  without  including  his  negligence  or  that  of  his  servants,  such  nq^igenoB 
will  not  lie  within  the  exemption  oi  the  agreement  The  carrier  was  hable  for 
inlurv  done  to  the  sheep  by  fire,  which  started  in  the  bedding  of  their  can, 
which  injury  resulted  from  the  negligence  of  the  railroad  company  in  omitting 
to  supply  the  train  in  which  the  sheep  were  with  such  appliances  as  would  have 
enabled  those  in  charge  of  it  to  have  put  out  the  fire  before  the  injury  was  done. 
Holsapple  V.  Rome,  etc,  R  R  Go.,  iS7, 

47.  H.  £.  &  Ck>.  delivered  to  thendlroad  company  fifty-two  barrels  of  whiskey 
for  shipment  The  railnNid  at  the  time  was  under  control  of  the  Oonfedeiats 
forces,  and  on  account  of  the  transportation  of  army  stores  the  whiskey  was  not 
shipped.  Shortly  after  the  whiskey  was  delivered  to  the  company  the  Confed- 
erate army  was  compelled  to  withdraw  from  Nashville,  and  before  leaving  the 
city  destroyed  the  wniskey.  HM,  that  the  company  was  not  liable  for  the  Ion. 
Nashville,  etc.,  R  R  Co.  e.  Ester,  4«S. 

48.  The  plaintiff  delivered  cattle,  carriage  prepaid,  to  the  defendant  railway 
company  for  carriage  on  the  terms  of  signed  conditions,  whereby,  in  considera- 
tion of  an  alteniative  reduced  rate,  it  was  agreed  that  the  company  wero  "  not 
to  be  liable  in  i^espect  of  Anj  loss  or  detention  of  or  injury  to  the  said  animals, 
or  any  of  them,  m  the  receiving,  forwarding,  or  delivery  thereof,  except  open 
proof  that  such  loss,  detention,  or  injury,  arose  from  the  wilful  misconduct  of 
the  company  or  its  servants."    (Gordon  e.  Great  Western  Ry.  Co.,  619. 

48.  The  cattle  wero  carried ;  but  on  application  made  for  them  by  the  plun- 
tiff,  the  defendants,  in  consequence  of  their  derk  having  negligently  omitted  to 
enter  the  cattle  on  the  oons^ment  note  as  "carriage  paid,  refosed  to  deliver 
them,  and  alleged  that  the  carnage  was  not  paid.  The  cattle  were  kept  exposed 
to  the  weather  until  the  next  day,  wiien  the  mistake  having  then  been  ascertained, 
they  wero  delivered.  They  were  damaged  by  the  exposure.  In  an  action  for 
damages  by  treason  of  wrongful  detention  and  negligence.  J3M,  that  the  with- 
holding of  the  cattle,  under  a  ffroundless  claim  to  retain  them,  at  the  end  of  tlie 
transit  was  not  "  detention"  within  the  conditions,  and  the  company  were  there- 
fore liable.    Id. 

SO.  A  carrier  of  goods  consigned  to  one  person  under  one  contract  has  a  lien 
upon  the  whole  for  the  freight  and  char^  on  every  part,  and  a  delivery  of  part 
of  the  goods  to  the  consignee  does  not  discharge  or  waive  that  lien  upon  the  rest 
without  proof  of  an  intention  to  do  so.  Potts  e.  New  York  and  New  England 
R  R  Co.,  424. 

61.  When  the  consignor  delivers  goods  to  one  carrier  to  be  canied  over  his 
route,  and  thence  over  the  route  of  another  carrier,  he  mi^es  the  first  carrier  his 
forwarding  agent,  and  the  second  carrier  has  a  lien,  not  only  for  the  freight  over 
his  own  part  of  the  route,  but  also  for  any  freight  on  the  goods  paid  by  him  to 
the  first  carrier.    Id. 

68.  The  carrier's  lien  is  as  good  against  the  consignor  asagjainst  the  consignee, 
and  therefore,  where  the  consignor  endeavored  to  exercise  his  right  of  stoppage 
in  transitu  after  a  part  delivery  of  the  goods,  it  was  held  that  he  was  entitlM  to 
receive  the  goods  not  deliverea,  only  upon  payment  of  the  freight  upon  all  the 
goods,  including  that  paid  by  the  defendant  railroad  to  a  water  carrier,  to  whom 
the  plaintiff  first  delivered  the  goods  and  from  whom  the  defendant  immediately 
received  them.  Id. 
See  Nbqliobncb,  787;  Plbadino  and  Practice,  7-18,  86-89,  84,  85;  Statute. 

OAS  TBU8T,  169. 

SeeREGBivsB,  8. 

OSBTIFXOATB  07  TBTOTSB,  80. 

See  Bond,  86 

CHABTXX. 
See  Bond,  10, 11,  18;  Cabbdeb,  18;  Eminbnt  Dokaik,  6;  Statute,  8:  Tax. 
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dscun  oomtT,  at,  i5i. 

See  Plbadino  ahd  PB^oncB*  1, 4. 


See  Plbadiho  ahd  PBAcrnam,  4,  0L 

\  15L 

See  PLBADDfO  AHD  Pbactioh^  1. 

dTT  OBDZVAVGB,  9M. 

See  BifiHi^HT  DojcAor,  8. 

COLUnOV,  4116. 

See  Nboligkhob,  29. 

eoMPLiTiov  or  mad,  im. 

SeeRacBrrxBt  1. 

COVDmOV  ZV  BOVD,  80. 

See  BoHD,  86. 

OOnSDBXATB  8TATS8,  488. 

See  Oabbibb,  47. 

oonxcTDio  Lint. 

See  Casbjmm,  1,  6,  6,  8,  8,  SO;  EMonmr  Dokaot,  8. 

OOKiUT  07  tOmS,  118. 

See  Statutb,  4,  6. 

«0I8ICanEB,  TXTU  nr,  888. 

SeeCABBiBB,  86 

OOVBIttVOmi  888. 

SeeOABBiSB,  86. 

COmOVOIt'S  BBAR  WITH  WAT  BILL,  888. 

SeeCABRiEB,  86. 

COnOUDAnOV  of  00MPAHIB8.  88,  685. 

See  Bond,  9, 10;  Tax. 

4»I8nT9TIOVAL  AMBHBimiT,  188. 

See  Statutb,  8. 

€0I8TlTUTiOVAL  LAW. 

1.  A  biU  desig^nated  as  "House  Bill  No.  281,"  and  ha^nff  for  its  Utle  "An 
Act  to  amend  an  act  entitled  *  An  Act  to  incorporate  the  Illinois  Grand  Trunk 
Bailway/"  r^^larlv  passed  the  House  of  Representatives  of  the  General  Assem- 
bly of  Illinois.  In  its  passage  through  the  Senate  "  Illinois"  was  dropped  from 
the  title,  and  in  the  message  of  the  House  to  the  Senate  and  of  the  Senate  to  the 
House,  reporting  its  passage  by  those  bodies  respectiTely,  *'  Illinois"  was  left 
out  of  the  title,  out  the  designation  as  House  Bill  No.  281  was  retained.  The 
journals  show  no  amendment  to  the  title.  The  bill  as  above  entitled  was  signed 
by  the  presiding  officer  of  each  House.  The  Constitution  of  Illinois  then  in 
force  provides  that  "every  bill  shall  be  read  on  three  different  days  in  each 
House,  .  .  .  and  every  bill  having  passed  both  Houses  shall  be  signed  by  the 
speakers  of  their  respective  Houses."  Held,  that  the  act  waa  duly  and  conati- 
tuUoDaDy  passed,     walnut  v.  Wade,  86. 

See  BoHD,  4,  9,  28;  Statutb,  8,  ^  a 

<M)V8TBU0TI0V  OOMFAHT,  684. 

See  Tax. 

<!osvnvmcm  ot  ivstbuxevt. 

1.  Under  the  rule  that  the  whole  of  an  instmment  ahmild  be  oanstnied  to- 
S^tlier,  and  not  detached  parts,  a  clause  of  a  mortgi^  conveying  all  the  "  prop- 
erty" of  a  railroad,  the  word  "property"  being  followed  by  the  qualiiving 
phrase  "  Uiat  is  to  say,"  accompanied  by  a  detailed  description  of  apedllc  Uung^t 
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mch  ai  enter  into  the  construction  of  a  railroad.    Msld,  not  to  pa»  county 

bonds  previo ^  ^    ^" ^ '^  ^-  ' ' ^~     ""^ 

McCulloui^ 


bonds  preyioushr  granted  to  the  road  to  aid  in  its  oonstnictioii.    fioHfa 


See  GoBPOBATioN,  1»  2,  8;  Smxhskt  Doicaih»  1. 

COVSTXUOnOV  07  STATUTE,  M,  1. 

See  BoHD,  17;  STATircB*  lOL 

OOVTXAOT,  ISS. 

See  GoBPORATXON,  4;  Statutb,  1,  % 

OOVTSACT,  ZVTBBPBBTATIOV  07,  1. 

See  Statutb,  10. 

OOVTXACTOS,  588. 

See  Tax;  Plbadino  and  Practigb,  88. 


See  Oabrixr,  25. 

OOVYBTAVd  07  SI0HT  07  WAT,  188. 

See  Eminent  Domain,  1. 

COBPOSATIOir. 

1.  CorporatioDs  have  no  other  powers  than  those  which  are  conferred  npoi» 
them  either  by  ezpresa  oonoeasion  or  clear  implication.  McCalmont «.  Fhiiadel-^ 
phia,  etc.,  R  R.  Co.,  188. 

8.  The  grant  to  a  railroad  company  of  the  general  power  to  borrow  moncT, 
and  to  issue  bonds  below  par,  will  not  authorize  it  to  issue  irredeemable  bonds- 
at  a  rate  below  par,  entitling  the  holder  to  a  contingent  share  in  the  profits,  nor 
to  execute  a  mortgage  to  secure  such  bonds.    Id. 

8.  The  Philadelphia,  etc.,  R  R  Co.  is  authorized  by  its  charter  to  borrow 
money  and  to  sell  bonds  therefor  at  a  rate  below  par,  and  also  to  execute  mort- 
gages to  secure  its  indebtedness.  The  company  proposed  to  raise  a  large  sum  of 
money  b^  issuing  to  the  stock  and  bondholders  irredeemable  bonds  of  fSO  each, 
at  the  pnce  of  $15  for  each  bond,  to  bear  interest  at  the  rate  of  six  per  cent  on 
their  face  value,  payable  annually  out  of  tlie  surplus  earnings,,  after  defraying^ 
current  expenses  and  distributing  a  dividend  of  six  per  cent  on  the  common 
stock,  with  a  right  to  share  equally  with  the  stockholders  aoy  balance  that 
might  remain  aner  such  six  per  cent  and  their  face  value  was  paid.  It  pro- 
poMd  also  to  execute  a  blanket  mortgi^  on  the  property  of  the  road  partly  to 
secure  said  bonds.  Held,  on  the  application  of  several  stock  and  bonaholders* 
that  the  scheme  was  not  authorized  by  the  provisions  of  the  company's  charter; 
that  the  issuing  of  such  bonds  and  the  execution  of  such  a  mortgage  would  be 
ultra  vires,  and  that  therefore  a  court  of  equity  would  interpose  by  injunction 
to  restrain  the  same.    Id. 

4.  The  board  of  directors  of  a  railroad  company,  who  are  authorized  by  the 
act  of  incorporation  to  construct,  maintain  and  operate  a  railroad,  and,  for 
that  purpose,  are  empowered  to  make  contracts  and  *'to  do  all  acts  needful  to 
carry  into  effect  the  objects  for  which  it  was  created,"  including  the  right  to 
demand  and  receive  for  the  transportation  of  passengers  and  property  a  com> 
pensation  not  exceeding  a  maximum  rate,  may,  within  that  limit,  make  con- 
tracts for  transportation  for  a  fixed  future  period.  Such  a  contract,  if  otherwise 
valid,  is  not  ultra  vires  and  void,  for  the  reason  that  it  binds  the  corporation  for 
a  fixed  period  of  time.    Cleveland,  etc,  R  R  Co.  v,  Himrod  Furnace  Co.,  471. 

5.  Although  a  franchise  is  property,  and  as  such  may  be  taken  by  a  corpora- 
tion having  the  right  of  eminent  domain,  yet  in  favor  of  such  right  there  is  no 
implication,  unless  it  arises  from  a  necessity  so  absolute  that  without  it  the  grant 
itself  will  be  defeated.  It  must  also  be  a  necessity  that  arises  from  the  very 
nature  of  things,  over  which  the  corporation  has  no  control,  and  not  a  necessity 
created  by  the  corporation  itself  for  its  own  convenj^oe  or  for  the  sake  of 
economy.    Pennsylvania  R  R  App.  507. 
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ft.  A  street  is  a  public  franchise,  and  cannot  be  invaded,  except  by  direct  leg- 
islatiTe  grant    Id. 

7.  By  the  Act  of  March  12th,  1878,*the  Pennsylvania  R.  R.  Co.  was  author- 
ized  to  lay  a  track  on  Delaware  avenue  as  far  north  as  Dock  street,  and  to 
acquire  such  "ground  and  property,  near  or  convenient  to  said  avenue  or  street, 
ABsaid  company  may  deem  necessary  for  depot  and  other  railroad  purposes." 
The  company  constructed  a  depot  a  short  distance  above  the  north-west  comer 
of  Dock  street  and  Delaware  avenue.  To  connect  their  line  on  Delaware  ave- 
nue with  this  depot  they  tore  up  the  tracks  of  a  street  passenger  railway  on 
Dock  street  It  was  shown  that  if  the  company  had  bought  Uie  property  at 
the  comer  there  would  have  been  do  necessity  to  cross  Dock  street  to  reach  their 
depot,  but  without  this  purchase  there  was  no  other  way  of  reaching  it,  unless 
they  removed  the  street  railway  tracks.  Held,  that  under  the  Act  of  1878,  the 
Pennsylvania  R  R  Co.  had  no  authority  to  interfere  with  the  franchise  of  the 
street  railway.    Id. 

8.  A  contract  by  a  railroad  corporation  to  pa^  or  ffuarantee,  the  expenses  of 
a  ''world's  peace  jubilee  and  international  musical  ^stival,"  is  neither  a  neces- 
sary nor  appropriate  means  of  carrying  on  its  business,  and  is  ultra  vires,  and 
cannot  bind  it  by  reason  of  benefit  to  hd  derived  from  possible  increase  of  pas- 
sengers over  its  road.    Davis  v.  Old  Colony  Ry.  Co.,  648. 

9.  The  power  to  manufacture  and  sell  goods  of  a  particular  description  does 
not  incluae  the  power  to  partake  in,  or  to  guarantee,  the  profits  of  an  enterprise 
that  may  be  expected  to  increase  the  use  or  demand  for  such  goods.    Id. 

10.  By  the  Cornwall  Minerals  Railway  Act,  1878,  the  Comwall  Minerals  Ry. 
Co.  was  empowered  to  borrow  on  mortgase  to  the  extent  of  £260,000,  and  to 
issue  debenture  stock  subject  to  the  provisions  of  the  Companies  Clause^  Act, 
1868,  Part  III.,  but  notwithstanding  anything  therein  contained,  the  interest  of 
all  debenture  stock  ''at  anv  time  created  by  the  company"  was  to  rank  pari 
passu  with  the  interest  of  all  mortga{;es  **  at  any  time  granted  by  the  company,'" 
and  should  have  prioritv  over  all  pnncipal  moneys  secured  by  such  mor^ges. 
Harrison  v.  Comwall  Minerals  Ry.  Co.,  606. 

11.  By  a  later  Act  of  1875,  the  company  were  empowered  to  raise  additional 
capital ;  and  after  providing  that  the  principal  secured  by  all  mortgages  granted 
by  the  company  before  the  passing  of  the  Act,  should  have  priority  over  the 
principal  secured  bv  all  mortgages  granted  by  virtue  of  that  Act,  the  company 
was  empowered  to  issue  debenture  stock,  subject  to  the  provisions  of  the  Com- 
panies Clauses  Act,  1868,  but  the  interest  of  all  debenture  stock  created  and 
issued  at  anv  time  after  the  passing  of  that  Act  was  to  rank  pari  passu  with  the 
interest  of  all  mortgages  eranted  after  the  passing  of  that  Act,  and  should  have 
priority  over  all  prlncipiu  moneys  secured  Sy  such  mortgages.    Id. 

15.  fiy  another  Act  of  1877  power  to  raise  a  further  sum  by  the  issue  of  de- 
benture stock  under  provisions  simUar  to  those  in  the  Act  of  1875  was  given  to 
the  company.    Id. 

18.  The  company  granted  mortgages  and  issued  debenture  stock  under  the 
powers  of  the  Act  of  1878  before  the  passing  of  the  Act  of  1875.    Id. 

14.  They  also  issued  further  debenture  stock  under  the  powers  of  the  Act  of 
1878  after  the  passing  of  the  Act  of  1875,  but  before  the  passing  of  the  Act  of 
1877.  Thev  also  issued  further  debenture  stock  under  the  powers  of  the  Act  of 
1878  after  the  passing  of  the  Act  of  1877;  and  also  issued  debenture  stock  under 
the  powers  of  the  Acts  of  1875  and  1877,  after  the  passing  of  the  Act  of  1877. 
Id. 

16.  The  companj  being  unable  to  pay  the  interest  on  all  these  mortgages  and 
debenture  stocks  in  full,  a  receiver  of  the  undertaking  was  appointed  by  the 
Court,  and  a  special  case  settled  for  ascertaining  the  priorities: — 

BM,  first,  that  notwithstanding  the  words  "at  aDy  time,"  in  the  Act  of  1878, 
the  enactment  therein  contained  applied  only  to  the  mortgage  debt  and  debent- 
ure stock  for  which  provision  was  made  by  that  Act 

Secondly,  that  upon  the  true  constraction  of  the  several  Acts  of  1878,  1876. 
and  1877,  the  order  of  priority  of  the  interest  on  the  mortgages  and  debenture 
stock  was  as  follows: 


(1.)  The  interest  on  the  mortmres' and  debenture  stocks  granted  and  iasned 
under  the  powers  of  the  Act  of  1878  previously,  to  the  pasaUig  of  the  Act  of 
1875.  • 

(2.)  The  interest  on  the  debenture  stock  issued  under  the  Act  of  1873  after  tlie 
passinff  of  the  Act  of  1875,  but  before  the  Act  of  1877. 

(8.)  The  interest  on  the  debenture  stock  created  under  any  of  the  Acts,  after 
the  passing  of  the  Act  of  1877. 

Thirdly,  that  the  princii»al  of  mortgages  for  the  time  being  dae  had  priority 
of  payment  next  after  the  interest  of  ue  debenture  stock  issued  before  the 
in^  of  the  Act  of  1875.    Id. 

16.  Where  there  were  two  respondents  to  an  appeal,  one  of  whom  gare 
notice  of  appeal  affecting  his  co-respondent,  the  Court  made  an  apportionment 
of  the  costs  of  the  appeaL    Id. 

See  Pleadino  Ain>  Practzcb,  86;  'EMsmBsn  DoscAnr. 

eosT  or  oomTBuonov,  i6i. 

See  Bond,  8. 

OOXM&ATB  AUTHOBITISS,  WHO  ABl. 

See  Bond,  18;  Elbction;  Town  Cumx;  QfurwrnftttOL 


€OTTOV  AS  VBXI0HT,  806. 

4XNIJII1  Bon« 

COUXTT  OOmtT,  161, 47. 

I 

COJJTOV,  66. 

CXXDIT,  liOAV  07, 116. 

CXXDITOB,  66, 106. 


SeeOABJUKB,  18L 

Bee  OoHBi 

See  Bond,  2,  20;  STATiiT%ft; 

See  Bond,  28,  24. 

SeeSTATUTB,  4 

See  Bond,  5,  7,  8. 


€B088IN0. 

1.  A  railroad  corporation  in  the  discharge  of  its  duty  of  proTiding  farm 
ings  is  not  vested  with  any  absolute  discretion  as  to  the  number  or  character  of 
the  crossings.  The  power  must  be  exereised  in  a  proper  manner,  having  due 
regard  to  the  necessities  and  the  convenience  of  the  owner  of  the  land,  who  may 
maintain  an  action  to  compel  the  corporation  to  erect  necessary  and  suitable 
crossings;  or  where  crossings  have  been  made  which  are  insufficient,  to  construct 
additional  ones;  and  in  such  an  action  the  question  as  to  the  propriety  of  addi- 
tional crossings  is  one  of  fact  for  the  court.    Jones  e.  Seligman,  286. 

2.  The  courts  of  equity  of  PennsjFlvania  are  imperatively  required  to  restrain 
by  injunction  the  crossing  of  one  line  of  railroad  by  another  at  grade,  if  in  the 
judgment  of  the  court  it  is  reasonably  practicable  to  avoid  such  grade  crossing 
Baltimore,  etc.,  R  R  Extension  Co  's  Appeal,  243. 

See  Nboliobnob,  81;  Plbadino  and  Pbaoticb,  1-4. 

€ULVSBT,  262. 

See  Wateb,  2. 

DA1CAGE6. 

1.  An  application,  under  section  710  of  the  Indiana  practice  act,  2  R  EL  1876, 
p.  289.  for  writ  for  the  assessment  of  damages,  must  be  in  writing,  and  such  ap- 
plication constitutes  a  complaint,  to  which  objection  may  be  made  as  in  ordinary 
adversary  proceedings.    Church  f>.  Grand  Ripids,  etc.,  R  R  Co.,  08. 

2.  In  an  action  for  such  writ,  aj^inst  a  railroad  company,  for  an  entry  upon 
lands  claimed  by  the  plaintiff  by  inheritance  since  such  entry,  a  failure  to  allege 
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in  the  complaint  that  the  anoeetor  was  the  owner  at  the  time  of  the  entiy  is  fatal; 
as  is  also  a  failure,  in  such  an  action  by  any  one,  to  refer  therein  to  the  law 
authorizing  the  entry.    Id. 

9.  Query. — Can  the  heir  maintain  such  an  action,  in  any  case?    Id. 

4.  In  an  action  at  law  to  recover  damages  to  the  plaintiirs  property  by  reason 
of  the  layinff  of  a  railroad  track,  the  only  recovery  which  can  be  had  would  be 
in  respect  of  temporary  or  transitory  damages  accrued  up  to  the  time  of  the  in- 
ception of  the  suit,  whereas,  a  statutory  inquisition,  which  is  not  a  suit  in  tlie 
eense  of  the  law,  is  instituted  to  ascertain  for  all  time  the  amount  of  permanent 
dama^  sustained.  But  a  proper  subject  for  consideration  by  the  jury  on  the 
inquisition  would  be  the  recovery  which  might  be  had  in  a  pending  action  at 
law,  by  way  of  reducing  the  amount  of  their  award.  A  party  is  not  entitled  to 
recover  damages  for  the  depreciation  of  his  property  in  consequence  of  the  lay- 
ing  of  a  railrMid  track,  if  the  property  was  not  owned  by  him  at  the  time  the 
track  was  laid.  The  owner  of  the  land  at  the  time  of  the  injuiy  can  alone  take 
advantage  of  a  claim  for  damages,  aod  if  he  does  not  claim  his  subsequent 
vendee  cannot.    Dixon  et  a1.  e.  Baltimore,  etc.,  R.  R  Co.,  301. 

Bee  Cabbibb,  17,  28.  41;  Smikbht  Domain,  8;  Plbadino  ahd  PBAoruava 

joxamM  sTocx,  eoe. 

See  COBPOBATIOH. 


There  is  a  broad  difference  between  the  creation  of  a  dd>t  and  Bflrelj  «noat- 
ing  the  evidence  of  it    Town  of  Windsor  e.  Hailett,  78. 

BeedTATUTB,  2. 


BUD  07  TBim,  684. 

raFAVLT  or  nrriBisT,  i. 


See  Tax. 
See  Bond,  89. 


jurotiyi  tsaok. 

See  Nboliobngb,  88:  Plbadino  and  Pbaotiob,  80,  88. 

JMBFUilTIOV. 
Tlie  word  "inhabitants,**  where  it  means  legal  voters.    Walnut  e.  Wade, 
See  CoNBTBUcnoN  of  Instbument;  Bond,  14;  NBOUosiai^  X 

IXELITBBT  or  BOVM  TO  UV AUTHOBIZI])  PA&TT,  68. 

Bee  Bond,  15. 


See  Plbadino  and  PBAonca,  88w 

jjutoMUAnoy  or  bohd,  io6. 

See  Bond,  5. 

NBSCBVT,  188. 

See  Damaobs^  8. 

SBOOBimOV,  188. 

See  BiaNBNT  Dokain,  1. 

nilPATOH  OOMPAVT,  880. 

See  Cabbikb,  6,  8,  9. 

DX8TBV0nOV  or  rBUOHT  BT  OOXRIIXEATB  ABMT. 

See  Cabbibb,  47. 

BT  MOB,  876. 

See  Cabbibb,  10-18. 

BBTSvnov  or  nxiSBm,  870. 

See  Cabbibb,  10. 
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DISlOTOIt,  471. 

See  OOBPOBATIOH,  i. 

DKAOmrO  LAHB,  SM. 

See  Watbb,  % 

SUCTIOV. 

1.  Where  a  law  authorizing  municipal  subscription  by  towns  in  ooantiee 
under  township  organization,  required  the  elections  therefor  to  be  held  and  con- 
ducted in  all  respects,  and  returns  thereof  made,  "as  In  case  of  annual  elec- 
tions," it  was  held  that  the  term  "annual  elections"  did  not  mean  town  meet- 
ings, but  was  used  in  the  sense  of  general  elections,  and  therefore  that  notice  of 
the  election,  under  the  general  election  law,  was  sufficient  Town  of  Prairie  et 
al.  e.  Lloyd  et  al.,  59. 

8.  Where  the  application  for  an  election  in  a  town  to  vote  upon  the  queetioo 
of  a  donation  to  a  railroad  company,  and  the  notice  of  the  election  by  the  town 
cleric,  are  shown  in  writing,  and  the  returns  of  the  election  is  lost  or  cannot  be 
produced,  the  holding  of  the  election  and  the  returns  showing  the  result  may  be 
shown  by  parol  evidence  to  sustain  the  validity  of  bonds  issued  under  such  elec- 
tion.   Id. 

8.  Where  a  majority  of  those  voting  at  an  election  for  the  issue  of  bonds  in 
aid  of  a  railroad  vote  in  favor  of  the  same,  whether  as  a  subscription  or  dona- 
tion, for  the  purpose  of  registration,  it  will  be  presumed  that  such  majority  so 
voting  was  a  majority  of  ul  the  lepil  voters  living  in  the  municipality  at  the 
time  of  the  election:  And  where,  m  such  case,  the  authorities  actin^^  upon  such 
presumption  have  admitted  the  bonds  to  registration,  and  the  municipality  issu- 
ing them  has  treated  them  as  properly  registered,  bv  paying  taxes  levied  by  the 
auditor  for  the  payment  of  accruing  mterest,  and  tne  bonds  so  registered  nave 
passed^into  the  hands  of  innocent  nolders,  nothing  but  the  clearest  and  most 
satisfactory  proof  will  authorize  a  court  to  enjoin  tiie  collection  of  a  tax  levied 
by  the  auditor  on  account  of  such  bonds,  on  the  alleged  ground  that  the  ma- 
jority voting  for  such  subscription  or  donation  did  not  constitute  a  majority  of 
the  leffal  voters.    Id. 

4.  under  sections  8,  9,  and  10  of  the  charter  of  the  Bloomington  and  Ohio 
River  R.  R  Co.,  adopted  March  10,  1869,  power  was  conferred  on  towns  along 
the  line  of  such  road  to  vote,  under  the  notices  therein  specified,  for  and  against 
the  issue  of  township  bonds  as  a  donation  in  aid  of  the  construction  of  its  road, 
and  upon  a  vote  in  favor  of  the  same,  the  power  was  conferred  to  issue  such 
bonds.    Town  of  Windsor  e.  Hallett,  76. 

6.  Under  a  law  providing  for  a  vote  whether  a  township  shall  issue  bonds  in 
M  of  a  railroad,  which  requires  the  town  clerk,  upon  receiving  the  proper  pe- 
tition, to  **  immediately  give  the  notice  required  by  law  for  an  election,"  etc,  it 
was  h£ld  that  three  notices  were  all  that  were  required  to  be  posted  of  the  time 
and  place  of  the  election,  the  same  as  of  an  annual  town  meeting,  and  not  five, 
as  the  law  then  required  in  case  of  a  special  town  meeting.    Id. 

6.  Under  a  law  which  authorizes  the  **  proper  corporate  authorities"  of  a  town- 
ship to  issue  the  bonds  of  the  town  when  so  authorized  by  a  vote  of  the  electors 
at  an  election  called  for  that  purpose,  the  supervisor  and  town  clerk  must  be 
regarded  as  the  proper  corporate  authorities  for  the  issue  and  delivery  of  the 
bonds,  it  being  but  a  ministerial  act,  though  they  are  not  such  for  the  purpose 
of  creating  the  indebtedness.  There  is  a  broad  diiference  between  the  creation 
of  a  debt  and  merely  executing  the  evidence  of  it    Id. 

Bee  Bond,  8, 11, 12, 14;  Statute,  8;  Subscriftion  to  Stock,  1. 

SHUfSHT  DOXAIV. 

1.  Where  a  statute  authorizes  a  railroad  to  receive,  from  owners  of  lands  over 
which  it  is  about  to  construct  Its  road,  grants  of  right  of  way,  not  exceeding  a 
specified  width,  an  instrument  granting  such  right,  without  specifying  the 
width  thereof,  should  be  construed  as  granting  a  right  of  way  as  wide  as  the 
company  may  choose  to  occupy,  not  exceeding  the  statutory  width.  Indisn- 
apolis,  etc.,  K.  R  Co.  e.  Ray  I,  182. 

t.  Where  such  a  grant  was  made  by  one  holding  simply  under  the  pre-emptioo 
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laws  of  the  United  States,  his  subsequently  acquiring  the  legal  title  by  patent 
would  enure  to  the  benefit  of  the  company.  By  subsequently  laying  out  an  ad- 
dition to  a  town,  so  as  to  abut  upon  the  right  of  way  of  the  company,  the  owner 
thereby  recognized  his  grant  to  the  company.    Id. 

8.  The  construction  and  maintenance  under  an  ordinance  upon  a  public 
Btreet,  of  a  railroad  operated  by  animal  power,  for  the  main  purpose  of  transfer- 
ring freight  cars  from  the  terminus  of  one  line  of  railroad  to  that  of  another, 
and  thereby  connecting  such  railroad  lines,  is  the  imposition  of  an  additional 
servitude  upon  the  street  so  as  to  entitle  the  owner  of  the  servient  estate  to  com- 
pensation.   Carli  V.  Stillwater  Street  R  and  T.  Ck>.,  229. 

4.  The  erection,  by  the  company,  of  a  side-track  upon  such  risht  of  way, 
could  not  be  complained  of  by  owners  of  adJoinin|^  lots  in  such  addition,  though 
such  side-track  interfered  with  their  use  of  such  right  of  way  as  a  street    Id. 

5.  The  grant  of  a  right  to  construct  a  railroad  carries  with  it,  by  necessary 
Implication,  the  right  to  construct  all  works  and  appendages  usual  in  the  Con- 
venient opmtion  of  a  railroad.  Sidings  are  among  such  works.  Gtetz's  Ap- 
peal, 186. 

6.  The  Philadelphia,  etc,  R  R  Co.,  by  virtue  of  the  general  raihmul  law  of 
Feb.  19,  1849  (P.  L.  81).  and  of  sect.  17  of  the  Act  of  April  18,  1846  (P.  L.  822), 
extended  to  said  company  by  the  Act  of  April  14, 1864  (P.  L.  896),  is  authorized 
to  construct  sidings  leading  to  manufactunng  or  mining  establishments  held  by 
private  owners,  and  for  this  purpose  may  take,  by  virtue  of  the  delegated  power 
of  eminent  domain  in  it  reposed,  the  interjacent  lands  belonging  to  other  parties. 
Id. 

7.  The  right  of  running  sidings  to  such  private  establishments,  and  of  takine 
the  necessary  land  for  the  purpose,  is  clearly  within  the  constitutional  power  of 
the  Legislature  to  confer,  because  the  public  interest  Lb  thereby  subserved  by 
reason  of  the  increased  facilities  afForded  for  developlne  the  resources  of  the 
8tate  and  promoting  the  ^neral  wealth  and  prosperity  of  the  community.    Id. 

8.  The  inquisition  provided  for  by  the  act  of  Congress  of  May  21, 1872,  mnt- 
ing  the  B.  &  P.  R  R  Ck>.  the  right  to  lay  its  tracks  along  Sixth  Street  in  the 
city  of  Washington,  was  for  a  different  i)urpose  from  that  specified  in  the  act  of 
February  5,  1867,  authorizing  the  extension  of  a  lateral  branch  of  that  road  into 
the  District  of  Columbia.  'Aat  of  the  act  of  1867  applied  to  cases  where  the 
company  desired  to  locate  its  road  over  any  land  witnm  the  district,  and  in  the 
event  of  a  failure  to  obtain  the  assent  of  the  owner  for  any  of  the  reasons  set 
forth  in  the  act,  the  company  was  to  make  application  to  a  Justice  of  the  peace 
for  the  county  of  Washington,  who  thereupon  was  to  issue  his  warrant  to  the 
marshal  requiring  him  to  summon  a  Jury  to  meet  on  the  land  and  proceed  to 
value  the  damages  which  the  owner  would  sustain  by  its  use  or  occupation  by 
the  company.  But  the  damages  to  be  ascertained  under  the  authority  of  the 
act  of  1^,  viz.:  "The  appreciation  or  depreciation  of  the  value  of  the  property 
situated  along  said  street,^'  was  a  matter  not  provided  for  by  the  act  of  1867, 
and  although  the  act  of  1872  declared  that  the  amount  which  the  company 
should  pay  should  be  ascertained  in  the  manner  and  form  as  provided  by  tlie 
act  of  1867,  this  simply  referred  to  the  inquisition  as  a  convenient  method  of 
ascertaining  the  damage,  and  did  not  mean  that  the  inauguration  of  the  proceed- 
ing was  to  rest  only  with  the  pleasure  of  the  company.  Dixon  et  aL  «.  Balti- 
more, etc.,  R  R  Co.,  201. 

9.  Where  the  charter  of  a  railroad  company  provides  that  in  all  cases  where 
the  owner  of  lands  necessary  for  the  use  and  construction  of  its  road  '*  shall  re- 
fuse to  relinquish  the  same  to  the  corporation,  or  shall  refuse  to  accept  a  fair 
compensation  therefor,"  it  shall  be  lawful  for  the  corporation  to  enter  and  take 
possession  of  and  use  such  lands,  and  that  the  owner,  who  feels  aggrieved  by 
such  use,  shall  make  application  to  a  Justice  of  the  peace  for  an  appraisement 
of  damitfes,  and  that  there  shall  be  no  recovery  by  such  owner,  unless  such  an 
application  be  made  by  him  within  two  years;  such  provisions  will  be  strictly 
construed  as  against  the  owner  of  the  land  taken,  and  such  limitation  will  not 
apply  as  against  the  owner  of  a  lot  abutting^  upon  a  public  street  of  a  city  or 
town,  upon  his  side  of  which  street  such  railroad  company  has  maintained  its 
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track  for  fifteen  years,  upon  a  lerel  with  the  grade  of  die  street,  with  the  an- 
thority  of  soch  city,  but  without  the  consent  of  the  owner  of  such  lot,  without 
having  demanded  of  him  a  relinquishment  of  his  title  to  the  street  and  without 
having  offered  him  a  fair  compensation;  and,  against  the  railroad  company  so 
occupying  the  street,  such  adjoining  proprietor  may  have  the  usual  remedies 
for  lAc  protection  of  rights  in  real  property.  Terre  Haute,  etc..  R  R.  Co. «. 
Scott,  20a 

10.  A  testator  devised  his  residuary  real  estate  (which  comprised  land  in  re- 
spect of  which  a  notice  to  treat  had  been  given  by  a  railway  company)  to  tras- 
tces  in  trust  for  his  wife  for  life,  and  after  her  death  to  assure  the  same  to  his 
two  married  daughters,  in  equal  shares,  for  their  separate  use  as  tenants  in  com- 
mon, with  a  gift  over  in  favor  of  their  issue  in  events  which  did  not  happen; 
and  "  for  the  purpose  of  divuuon"  he  empowered  his  trustees  to  sell  his  residuary 
estate;  and  declared  that  his  trustees  might  receive  payment  for  all  business 
done  by  them  in  relation  to  the  estate.    Peters  «.  Lewes,  etc ,  Rv.  Co ,  684. 

11.  The  testator's  wife,  his  two  daughters  and  their  husbands.  surviTed  the 
testator:  and  after  the  death  of  the  widow  the  trustees  sold  and  conveyed  the 
lands  to  a  railway  company  for  a  price  which  had  been  determined  by  the  valu- 
ation of  two  surveyors,  as  provided  by  the  9th  section  of  the  Lands  Chuises 
Act,  1845,  the  trustees  having  first,  for  the  purposes  of  such  valuation,  appointed 
one  of  themselves  as  the  surveyor  on  their  behalf.  One  of  the  testator's  danghteis 
disputed  the  validity  of  the  sale,  and  brought  an  action  to  restrain  the  company 
from  taking  or  using  the  land.    Id. 

12.  Held,  first,  that  whether  the  power  of  sale  under  the  will  was  still  in  ex- 
istence or  not,  the  trustees  did  not  exercise  it,  but  professed  to  convey  the  hmd 
under  the  provisions  of  the  Lands  Clauses  Act,  and  therefore  the  vahdity  of  the 
sale  must  be  determined  without  reference  to  the  power.    Id. 

IZ,  Secondly,  that  the  trustees,  being  trustees  of  the  land  for  femes  covertes 
who  were  absolutely  entitled  for  their  separate  use,  were  not  persons  competent 
to  contract  with  a  railway  company  for  the  sale  of  the  land  under  the  7tli  sec- 
tion of  the  Lands  Clauses  Act,  18^5,  and  that  the  sale  was  for  that  reason  in- 
valid.   Id. 

14.  Thirdly,  that  the  sale  was  also  invalid  by  reason  of  the  appointment  by 
the  trustees  of  one  of  themselves  as  surveyor  to  value  the  land  under  the  9tn 
section  of  the  Lands  Clauses  Act,  1845.    Id. 

15.  Per  JsBBBL,  K.R. — The  mere  fact  of  trustees  having  the  price  fixed  by  two 
surveyors,  and  then  agreeing  to  sell  for  that  price,  instead  of  first  agreeing  to 
sell  for  a  certain  price  and  then  testing  the  price  by  the  valuation  of  two  sur- 
veyors, would  not  in  itself  invalidate  a  sale  under  the  9th  section  of  the 
Lands  Clauses  Act.     Id. 

16.  Per  Jbssbl,  K.  R — The  power  of  sale /riven  to  the  trustees  by  the  will  did 
not  determine  on  the  death  of  the  tenant  for  life,  but  might  have  been  exerdsed 
within  a  reasonable  time  afterwards  for  the  purpose  of  dividing  the  property. 
Id. 

See  Corporation,  5-7;  Crobsino,  1;  Daicaobs,  4;  Plbadino  abb  Pbacticb,8, 
9, 10, 11;  Statute  of  Limitations;  Strbbt;  Watbb,  1. 

See  Carrier. 
Act  of  465. 


See  NsoLiGBNcaB,  fUk 

SBBOHBOVB  IVFOBKAnOV  BT  EXPLOTEB. 

See  Carribb,  29. 

SVGin,  PAiODraE  UNV.  465. 

See  Nbouobngb,  89. 

SRBT,19i. 

See  Damaosb^  % 
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One  8.,  having  money  in  liiB  bands  belonging  to  a  corporation,  W.,  fraudu- 
lently divjerted  it  from  the  ose  to  which  the  company  had  ^propriated  it,  and 
purchased  therewith  bonds  of  the  P.  &  G.  and  of  the  T.  railroads.    S.  subse- 
quentlv  handed  over  the  bonds  to  D.  and  others,  purchasers  of  the  railroads 
from  tLe  trustees  of  the  State  internal  improvement  fund,  that  D.  and  his  asso- 
ciates might  use  them  in  payment,  it  being  the  understanding  that  they  were  to 
raise  money  by  mortgage  and  pay  8.  what  he  had  advanced  on  the  bonds,  with 
conuniasionB  and  fees  in  addition;  and  B.,  besidm  taking  stock  in  the  new  com- 
mmy  tc  be  formed,  was  to  have  certain  i>rivilege8  in  the  election  of  directors. 
D.  and  his  associates  not  being  able  to  raise  the  balance  of  the  purchase  money 
remaining  after  applying  the  bonds,  B.,  by  giving  to  the  trustees  a  fraudulent 
check,  got  possession  of  the  title  deeds,  and  caused  them  to  be  recorded.    There- 
upon D.,  for  himself  and  his  associates,  executed  a  paper,  purporting  to  convey 
the  railroads  to  8.,  "in  trust  for  the  express  purpose  of  enabling  said  S. — 
which  he  hereby  agrees  and  binds  himself  to  do— to  convey  the  same  to  that 
incorporation,  consisting  or  to  consist  as  incorporators  of  said  D.  and  his  asso- 
ciates," as  soon  as  the  latter  should  be  incorporated  as  a  railroad  company  by 
the  legislature.    The  legislature  incorporated  D.  and  his  associates,  and  the 
company  at  once,  without  objection  from  8.  or  any  one  in  his  -interest,  took 
possession  of  the  property  and  operated  the  railroad  as  owner.    One  L.,  who 
had  succeeded  to  8.  under  his  contracts,  assumed  control  of  the  company,  and 
was  its  principal  stockholder.    A  new  railroad  company  was  tl^en  incorporated, 
which  absorbed  the  other  and  took  possession  of  its  property.    Both  8.  and  L. 
were  named  as  incorporators  of  the  new  company.     The  corporation  W.. 
whose  funds  8.  had  tuus  embezzled  and  invested,  averred  in  its  bill  that  the 
uwnership  of  the  property  was  in  it.    Through  its  agents  it  had  also  entered 
iDto  a  contract  of  settlement  with  8.  and  L.,  stipulating  that  the  money  it  had 
lost  should  be  paid  to  it  from  the  proceeds  of  the  sales  of  certain  8tate  bonds 
to  be  issued  to  the  railroad  company  on  the  faith  of  the  ownership  of  this  prop- 
erty.   Meid,  that  the  corporation  W.  was  estopped  from  settine  up  title  to 
the  property  as  against  bona  fide  holders  of  the  bonds.    Railroad  Companies  «. 
fichutte,  1. 

Bee  Bond,  7,  8,  dO;  Plbadiko  and  Pbactigb,  88. 

EVUMfiHOE. 
See  Bond,  10, 18;  Elbction;  Plbadino  and  Psaotigb;  NBOueKNOB,  28. 

SXOHAV0B  07  BOnM,  1, 140. 

See  Bond,  4,  28,  29. 

XZPBSBB  OOMFUnr. 

1.  The  express  business  is  a  branch  of  the  carrying  trade  which  the  Court  will 
take  notice  of  as  distinct  in  its  character  and  requirements  from  the  business  of 
transporting  large  masses  of  freight  in  the  way  usually  done  by  railroad  and 
steamboat  companies.    Express  Co.  v.  Railroads. 

2.  It  is  one  of  the  recognized  necessities  of  the  express  business  that  the  pack- 
ages forwarded  by  it  should  be  accompanied  by  and  under  the  charge  of  a  mes- 
senger or  agent  of  the  company  while  in  transitu.    Id. 

5.  Railroad  companies  transporting  express  matter  thus  accompanied  are  no 
longer  liable  to  all  the  obligations  of  a  common  carrier,  but  are  only  bound  to 
exercise  due  care,  skill,  and  diligence.    Id. 

4.  Railroad  companies  have  no  right  to  open  and  inspect  packages  forwarded 
by  express,  especiallv  if  closed  or  sealed.    Id. 

6.  it  is  the  duty  or  every  railroad  company  to  provide  suitable  conveyances 
for  the  transportation  of  express  matter  and  of  the  person  in  charge  of  it  at  rea- 
sonable rates  of  compensation,  and  to  extend  these  facilities  eqiudly  to  all  en- 
gaged in  the  express  business.    Id. 

6.  Courts  of  equity  have  power,  by  means  of  orders  and  decrees,  to  compel 
railroad  companies  to  perform  their  duties  in  this  respect    Id. 

7.  If  any  dispute  arises  as  to  what  is  reasonable  compensation,  such  courts 
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may  detemuDe  it,  not  Inr  fixing  the  rates  in  advance,  but  br  detennining  alter 
the  senrice  has  been  performed  what  is  reasonable  payment  therefor. .  Id. 

8.  A  railroad  company  cannot  insist  upon  payment  by  an  express  company 
for  services  renderea  in  advance  or  at  the  end  ox  every  train.    Id. 

9.  In  determining  what  is  reasonable  compensation  the  court  will  presome 
that  the  rates  formerly  agreed  on  between  the  railroad  company  and  the  ezpreiB 
company  are,  prima  lade,  just  and  reasonable,  and  may  onier  the  expreas  com- 
pany to  give  a  bond  in  advance  for  indebtedness  which  it  may  tiieveaner  incor. 

10.  Where  no  such  former  agreement  has  existed,  it  is  competent  for  the 
Court  to  devise  some  mode  of  compensation  to  be  paid  as  the  bnsiiMss  progresBea 
Id. 

11.  Neither  the  statutes  nor  constitutions  of  Arkansas  or  Missoaii  were  in* 
tended  to  affect  the  rights  of  express  companies  in  such  cases  as  the  above;  and 
they  present  no  obstacle  to  such  decrees  as  may  enforce  the  rights  of  the  com- 
panies.   Id. 

xzFuiaov  or  PABsnreBB.  sw,  4i6. 

See  Carktick,  15,  41. 

ySDJOLLL  OOmiT,  106. 

See  CIBC0IT  Ck>UBT:  Plsadiho  aitd  pR^cnoi,  Z. 


See  Cabrieb,  15,  4L 
7A1X,  SXDVGID  EATB  OF. 

SeeCABBIBB. 


See  Cabbisb,  8,  0, 10,  19l 

TIBB.— or  JUBT  TO  LIYX  STOCK  FBXIOHT. 

See  Cabbdbb,  46. 

7L00D,  818,  848. 

See  Oabbibb^  80,  24;  Nbgu^oioi^  S, 

TLAOMAV. 

See  NBOueBNGB»  81. 

TOBSieV  FUXCEABEB  OF  BOVD,  1. 

See  BoBB,  87. 

POBOSD  BOVD,  80. 

See  BoHD,  85,  81 

POBOED  CEBTinCATB  OV  BOVD,  80. 

See  BoHD^  85,  81 

nAVCHIBB,  507. 

See  OoBFORATKni,  6i 

7BAUD,  1, 88. 

See  BoRD,  6;  JSenapsmu 

VBAUDVLIVT  COVTBTAVCB,  686. 

See  PLKADme  abd  PBAono^  ML 

nXieHT,  CABBIBB8'  UEV  FOB,  484. 

SeeCABBIBB,  OOl 

FBXieHT,  DB8TBUCTI0V  OF,  488. 

See  Cabboeb,  47. 

FBBXOHT,  FVTiyBB  G0VTBACT8  FOB,  481. 

See  CoBPOBATiOB,  4b 
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juwtniMB  m  BonH  47. 

See  BoHD,  9(1 

TDBBnre  07  claim,  iw. 

8ee8TATi7T%  L 

TDBBivft  or  HDT,  47. 

SeeBoHD,  Ml 

«KAVeBB  fTATVTK.  818. 

Bee  PLSADiHe  aitd  P&iLOTicai»  11,  tt 

«BAHT  07  BIOHT  07  WAT,  Itt. 

See  EioHSHT  Domaih,  1,  % 

•VAXAVm,  MS. 

See  CoBPOBA.nos,  8L 

XAn  CAB,  ttt. 

See  Cabbibb,  96L 


See  DAMAGBfl^  3,  8b 

HieSWAT. 

See  Nbouobncb,  18-80l 

iXFmare  davoxb,  sDomre  to  xscAn. 

See  Nbouobncb,  11. 

mnOFBB  BXXJTXBT,  68. 

See  BoHD,  18. 

IVBIAVAPOLU,  808. 

SeeSTBBBF. 

nrJWCTIOV,  lOS,  688. 

See  CoBFOBATiov,  8;  Plbadzng  ahd  PkULOTVa^ 

IVQin8ITI0V,  188,  801. 

See  DAMAGBfl^  4;  Ebonbiit  Doxaih,  4 

JUMXSVT  CBXBITOB*  818. 

See  Rbcbivbb. 

nSTEUCnOV,  467. 

See  Plbaihno  axd  P&aotigb.  88. 

IVTBBB8T,  DEFAULT  07, 1. 

See  Bond,  88. 

iKOOSniABLX  BOVm,  188. 

See  OoBPOBATioy,  9^  8L 

Jvxrare  7box  t&aiv. 

'SeeOABBIBB. 

^VUIDICTIOV,  188, 161. 

See  PLBADme  ahd  Pbachcb,  1;  Statwi;  8l 

}Vlom,801. 

See  PLBADDie  abd  P&a€tiob»  10. 

niT,  801. 

See  Dahagbs,  4;  Plbadiko  abd  P&AonaBi 

lUQB  CLAIM,  686. 

See  Plbadino  aBd  P&AOtilCB,  88; 
8  A.  ft  B.  R  Cas.— 48 
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IMHLATZVI  OOVTBOL,  47S. 

Bee  Statois,  18L 

UMiiLATiTB  pioGEmarm,  m. 

See  GoHSTmrnoHAL  Law,  h 

LUM  VOB  VBSIOKT. 

See  Cabsibb,  00;  Plbadiro  ahd  F^omm 

UHXT  or  iTATB  BBBT,  ISO. 

See  STAims,  S. 

UHXTATIOV  07  LIAHUTT. 

See  Cabbieb;  Statdtb. 

UMITATIOV  or  iraaOBIPTXOV,  107. 

See  SuBscBiFTioir  to  Stock,  L 

L004TI0V  or  BOAB,  Uh 

See  BoRD,  8. 

LOiTBOn)%0a 

See  Bo]n>,  85,  91 

XAV]>AMV%  106. 

See  PLBADnra  ahd  Pbactigb,  8;  TtfL 

wAiittTwi  WOMIV,  020. 

See  "Bitnaasn  Domain,  10-10. 

See  Plbaddtg  ahd  PBAom^  8L 

MX8TAKB  MM  TO  PATXIVT  Or  nUDGHT,  010. 

See  Carbibb,  47. 

■isinB  or  ooBPOEATB  runs,  i. 

See  BffTOFFBib 

XOB,  S75. 

See  Cabbibb,  10, 18. 

■OBTOAOB. 

See  Bond,  8;  Ck>NBTBU<7noN  of  Inbtbuxbnt;  Oobfouhqh;  S^  S; 

AND  Pbactiob,  86,  87;  Tax. 

MUBICIFAL  BOVD. 

k  See  Bond;  Blbctrxn. 

MUBIOIFAL  SUBSOBimOV. 

See  Bond;  Blbotion. 

VATIOVAL  BABX,  151. 

See  PtBADINO  AND  PBACnCB»  1. 

BATIOABLB  8TBBAX,  8S& 

See  Water,  t 

BAVIGATIOV,  SSe,  500. 

See  Watbb,  1;  Kbolicibngb^  88. 
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JfKWBEBCE, 

1.  In  an  action  bv  a  railToad  passenger  (who  was,  in  fact,  without  fault  him- 
self), for  a  personal  injury,  against  a  defendant  whose  negligence  direcUy  and 
proximately  concurred  with  the  necUgeuce  of  the  railroad  company  in  produc- 
ing the  injury,  the  concurrent  negl&ence  of  the  company  cannot  be  imputed  to 
fhe  plaintiff  so  as  to  charge  him  with  contributing  to  his  own  injury.  Transfer 
Go.  9.  KeUy,  886. 

t,  A  railway  company  is  bound  to  exercise  that  high  degree  of  care  and  skill 
which  cautious  persons  would  use  in  the  construction,  by  competent  engineers 
and  workmen,  of  the  road-bed,  track,  engines^  cars,  and  all  appliances,  to  carry 
cm  the  business  of  the  road  and  operate  its  trams;  to  make  frequent  careful  ex- 
aminations of  the  same,  in  order  to  avoid  accidents  as  far  as  human  skill  could 
reasonably  secure  such  a  result,  and  also  to  procure  a  8i:uncient  number  of  good, 
iteady  and  competent  iupents  and  employees  to  so  conduct  and  control  its  trains 
astomsure  careful  and  skilful  management.  International,  etc.,  R.  R.  Co.  «. 
Halloren,  843. 

8.  If  the  company  be  negligent  in  any  of  the  above  particulars  and  its  neffli- 
geuoe  is  the  legal  cause  of  Id  jury  to  the  passenger,  it  is  liable  in  damages.    Id, 

4.  A  railway  company  is  required  to  so  construct  its  road-bed  and  track  as  to 
avoid  those  dangers  which  it  could  be  reasonably  foreseen  by  competent  and 
skilful  engineers  might  result  from  the  ordinary  rain-fall  and  freshets  peculiar 
to  the  particular  section  of  country  in  which  it  is  constructed.    Id. 

9.  A  railway  company  is  not  liable  in  damages  for  culpable  negligence,  where 
fhe  injury  results  from  the  failure  of  Uie  company  to  provide  in  me  construction 
of  its  road-bed  aeainst  extraordinary  floods  unknown  to  common  cxperieoce  and 
which  could  not  have  been  reasonably  anticipated  in  the  construction  of  the  road. 
Id. 

8.  When  the  negligence  of  the  injured  party  contributes  directly  to  the  injury 
complained  of,  the  law  will  afford  no  rearess;  but  negligence  is  not  absolute  or 
intrinsic,  but  always  relates  to  some  circumstance  of  time,  place  or  persons,  and 
whether  there  was  contributoiy  negligence  in  any  given  case,  is  generally  a  ques- 
tion for  the  jury  to  pass  upon  or  determine.  Jamison  v.  San  Jose,  etc.,  K.  R.  Ck)., 
860. 

7.  Negl^ence  is  the  omission  to  do  something  which  a  reasonable  man,  guided 
by  those  circumstances  which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  reasonable  and  prudent  man  would  not 
do.   Id. 

8.  Plaintiff  went  to  defendant's  railway  station  for  the  purpose  of  helplns 
to  carry  a  trunk  for  a  friend.  Having  bought  a  ticket,  plaintiff  and  his  frienS 
took  the  trunk  to  a  platform  pointed  out  by  the  ticket  agent.  There  was  at  thai 
time  no  train  in  sight,  but  one  was  due  and  expected  to  arrive  at  any  moment. 
The  view  of  the  track  was  unobstructed  as  far  as  a  bridge  about  400  }rards  dis- 
tant in  the  direction  from  which  the  train  was  to  come,  rlaintiff  and  liis  friend, 
carrying  Uie  trunk  between  them,  were  walking  in  the  other  direction,  along  the 

Slatiorm,  when  plaintiff  was  suddenly  struck  from  behind  and  severely  injured 
J  the  bumper  of  the  engine  drawing  the  expected  train.  The  bumper  projected 
eighteen  inches  over  the  platform,  which  was  from  five  to  eight  feet  wide.  There 
were  a  number  of  other  persons  on  the  platform.  The  testimony  was  conflicting 
as  to  whether  a  bell  was  rung  or  whistle  sounded  after  the  train  passed  through 
the  bridge;  but  it  tended  to  uiow  that  the  grade  from  the  bridge  to  the  platform 
was  an  up  grade;  that  the  engine  was  being  run  at  an  unusual  rate  of  speed ;  that 
the  engineer,  after  crossiz^g  the  bridge,  saw  the  persons  on  the  platform;  that  he 
>aw  pUintiff  before  he  was  struck,  sounded  the  alarm  whistie  and  reversed  the 
engine,  but  the  breaks  wero  not  put  down;  that,  after  being  struck,  plaintiff  was 
ca^ed  about  eight  feet,  when  the  engine  stopped.  JSM,  that  on  this  testimony 
Uie  trial  court  was  warranted  in  submitting  to  the  jury  the  question  whether 
plamtiff  was  injured  by  his  own  fault  or  that  of  defendant.  Langan  v,  St  Louis, 
etc.,  R  R  Co.,  866. 

9.  Negligence  is  not  imputable  to  a  peison  for  failing  to  look  out  for  dancer 
when  under  the  surrounding^  circumstances  he  had  no  reason  to  suspect  any.   Id. 

10.  On  the  trial  of  an  action  against  a  railroad  company  l^  a  passenger,  for 
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an  injury  rooeiyed  through  a  collision  of  the  tralna  of  the  companj;  aprimalacie 
presumption  of  negligence  arises  against  the  compaoj.  Iron  R  &  Co.  e.  Mow. 
ery,  961. 

11.  Where  a  passenger,  to  avoid  impending  danger,  attempts  to  leaTe  the  car 
in  which  he  is  ridlug,  iMlieyiug,  upon  reasonable  grounds,  that  by  so  doing  be 
will  escape  injury,  and  while  la  the  act  of  leaving  is  injured  through  tlie  com- 
pany's negligence,  he  is  not  chargeable  with  contributory  negligence,  although 
had  he  mi&e  no  attempt  to  leave  the  car  the  injury  would  not  have  happened. 
Id. 

18.  Though  the  plaintiff  was  guilty  of  negli^nce  contributing  to  bis  injury, 
yet  the  defendant  will  be  liable  u,  after  becommg  aware  of  pUintifTs  danger,  he 
could  have  prevented  the  injury  by  the  use  of  ordinary  care,  skill  and  caution, 
and  failed  to  do  so.  An  instruction  to  this  effect  should  not,  however,  be  gtven 
in  a  case  where  the  injury  occurred  simultaneously  with  the  appearance  ca  the 
danger.    Price  e.  St.  Louts,  etc.,  R  R.  Co.,  865. 

18.  In  a  suit  against  a  street  railway  for  damages  resulting  from  alleged  negli- 
gence, it  was  diamd  that  the  negligence  consisted  in  faiUogto  keep  the  irsck 
in  good  repair  and  on  a  level  with  the  grade  of  the  street  The  contract  with 
the  city  under  which  the  road  was  constructed  roquired  that  the  track  sliould  be 
BO  built  as  not  to  impede  travel  on  the  streets  traversed  by  it,  after  the  streets 
should  be  graded,  and  required  the  company  to  keep  its  roaa-bed  in  good  repair, 
up  to  the  level  of  the  street ;  and  that  it  should  in  no  case  be  below  the  city  grade 
of  the  streets  after  the  streets  were  graded.  JSUef,  that  the  road  was  under  no 
obligation  to  till  up  the  streets  beneath  its  track  so  as  to  have  its  road-bed  on  a 
level  with  the  street,  but  was  bound  to  conform  and  keep  the  level  of  the  road- 
bed up  to  that  of  the  street  when  graded.  Gkdveston  City  R  R  Co.  v.  Nolan, 
887. 

14.  The  company  incurred  no  liability  for  failing  to  conform  the  elevation  of 
Its^rack  to  irregularities  m  the  street,  when  it  had  once  been  constructed  in  ac- 
cordance with  an  established  ^nde.    Id. 

19.  The  company  being  by  its  contract  bound  to  so  construct  its  road  as  "not 
to  impede  carriage  travel  after  the  streets  have  been  graded  by  the  city,"  would 
bo  in  default,  even  after  conforming  to  the  established  grade,  if  it  failed  to  take 
such  precautions  as  would  enable  vehicles  to  cross  it  wjith  reasonable  safety  at 
such  places  and  intervals  as  the  public  convenience  required,  even  if  the  street 
had  worn  away  from  the  established  grade.  But  it  did  not  necessarily  result 
that  the  company  was  under  legal  obligation  to  keep  its  road  at  all  points  so  that 
vehicles  could  cross  in  safety.    Id. 

16  Under  the  Massachusetts  Statute,  providing  that  street-railway  corpors- 
tions  "shall  be  liable  for  any  loss  or  injury  that  any  person  may  sustain  bf 
reason  of  any  carelessness,  neglect  or  misconduct  of  its  agents  and  servants,  in 
tiie  construction,  management  and  use  of  its  tracks,"  a  husband  may  maintain 
an  action  a^inst  such  a  corporation  for  loss  of  services  and  society  of  and  expense 
of  curing  his  wife,  who  is  Injured  by  a  defective  construction  of  its  tracks,  even 
though  Uie  tracks  are  constructed  to  the  satisfaction  of  the  superintendent  of 
streets.    Osgood  e.  Lynn  and  Boston  R  R  Qo.,  896. 

17.  PlainUfTs  sleigh  was  upset  by  striking  against  a  switch  laid  down  by  de- 
fendant in  a  street  in  the  city  of  B.,  to  connect  its  tracks  with  that  of  another 
road  over  which  it  ran  its  cars.  The  evidence  tended  to  show  that  the  switdi 
was  hifther  above  the  pavement  than  was  necessary  or  reasonable;  that  defend- 
ant had  put  salt  on  its  tracks  which  had  melted  the  snow  and  caused  the  slush 
to  run  down  and  cover  the  switch  from  sight.    Accidents  had  frequently  hap- 

Sened  to  other  passing  vehicles  from  the  same  cause.    In  an  action  to  recover 
amases, — Held,  that  Uie  evidencejustified  the  submission  of  the  question  of 
defendant's  noffligence  to  a  jury.    Woole^  e.  Qrand  Street,  etc.,  R  R  Co.,8Q& 

18.  Plaintiff  Knew  that  there  was  a  switch  in  that  locality,  but  it  did  not  ap- 
pear that  he  had  in  mind  its  precise  location;  he  was  not  thinking  particukaqr 
of  the  switch  at  the  moment  of  the  accident;  but,  thinking  the  place  was  one 
dangerous  to  cross  without  care,  was  going  slowly  and  using  greU  cautiOB.. 
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Bdd,  that  be  was  not,  as  matter  of  law,  chargeable  with  contribatoiy  negligence, 
but  that  the  question  was  one  for  the  jury.    Id. 

19.  A  railroad  corporation  is  not  relieved  from  the  duty  imposed  upon  it  by 
the  Kew  York  General  Railroad  Act  to  restore  a  highway  intersected  by  its  road 
'*  to  such  state  as  not  unnecessarily  to  have  impaired  its  usefulness"  by  the  fact 
that  a  street-railway  company  whose  road  runs  along  the  highway  is  obligated  to 
keep  the  highway  between  the  rails  of  its  track  in  repair.  The  duty  of  main- 
taining  the  crossing  in  proper  condition  is  not  limited  or  restricted  by  privileges 
granted  to  or  duties  imposed  upon  others.    Masterson  «.  New  York,  etc.,  K.  R. 

20.  PlaintifTs  testator  was,  by  the  invitation  of  the  driver,  a  stranger,  riding  in 
a  wagon  upon  a  highway  crossed  by  defendant's  road.  A  wheel  of  Uie  wagon 
went  into  a  hole  in  the  roiad  between  the  rails  of  defendant's  track,  and  he  was 
jolted  from  the  wagon  and  killed.  In  an  action  to  recover  damages  the  court 
charged  in  substance  Uiat  ''carelessness  upon  the  part  of  the  driver,  assuming 
Uiat  he  was  a  competent  driver  and  a  sober. man,  and  there  was  no  reason  which 
the  deceased  could  discover  why  he  should  not  ride  with  him,  would  not  defeat 
a  recovery,  unless  the  death  was  caus^  by  his  wrongful  and  wilful  act."  De- 
fendant's counsel  requested  a  charge  "that  if  the  driver's  negligence  was  the 
proximate  cause  of  the  jar  the  plaintiff  cannot  recover. "  The  court  refused  to 
alter  its  char^ne.   HeUd,  no  error ;  that  the  charge  in  this  respect  was  sufficient.   Id. 

SI.  The  railroad  company  ran  a  special  train  from  Clinton  to  Adrian  and  re- 
turn, and  the  plaintiff  below,  who  resided  at  Tecumseh,  an  intermediate  station, 
bought  a  ticket  from  the  latter  place  to  Adrian  and  return.  On  the  return 
trip  the  train  reached  Tecumseh  between  eleven  and  twelve  o'clock  at  night,  and 
stopped  at  the  crossing  of  the  principal  street,  about  a  quarter  of  a  mile  before 
reaching  the  station,  where  most  of  the  Tecumseh  passengers  left  the  cars.  The 
train  then  stalled  on  and  passed  the  station  without  stopping  and  without  notice 
to  passengers.  The  plaintiff  supposing  it  would  stop  at  the  station  went  out  on 
the  platform  of  the  car,  and  seems  that  the  train  was  not  going  to  stop,  jumped 
off  on  the  opposite  side  from  the  depot,  and  in  so  doing  was  thrown  under  the 
train  and  seriously  injured.    Lake  Bhore,  etc.,  R.  R.  Co.  v.  Bangs,  426. 

88.  Heid,  that  the  plaintiff's  conduct  was  beyond  all  question  negligent  and 
that  the  jury  should  have  been  so  instructed.    Id. 

^  88.  Tliat  his  negligent  contribution  to  his  own  injury  was  a  defence  to  an  ac- 
tion for  damages.    Id. 

84.  The  fact  that  the  place  where  the  plaintiff  jumped  from  the  cars  was  within 
the  limits  of  a  village  where  it  was  a  rule  of  tbe  company  that  trains  should  be 
run  not  to  exceed  six  miles  an  hour  and  that  plaintiff  supposed  the  train  was  not 
nnninff  more  rapidly  is  no  excuse  for  the  risk  taken  by  him.    Id. 

85.  Neither  does  it  excuse  him  that  other  persons  had  before  jumped  from  the 
same  train  at  the  same  place  without  serious  injury;  and  that  on  the  occasion  in 
question  the  plaintiff  had  family  reasons  for  reaching  his  home  as  soon  as  possi- 
ble.   Id. 

86.  The  direct  or  proximate  consequences  of  a  wrongful  act  are  those  which 
occur  without  any  intervening  independent  cause;  and  the  fact  that  the  injuries 
chiefly  complained  of  were  caused  immediately  by  the  act  of  plaintiffs  in  walk- 
ing from  the  place  where  they  left  the  cars  to  the  next  station  will  not  relieve 
defendant  from  liability  therefor  where  it  appears  that  the  plaintiff's  act  in  so 
walking  was  rendered  apparently  necessary  by  defendant's  wrongful  act,  and 
was  not  n^ligent.    Brown  «.  Chicago,  etc.,  R.  R.  Co.,  444. 

87.  Where  the  fact  has  been  established  that  a  passenger  was  injured,  without 
his  fault,  by  the  car  in  which  he  was  riding  being  thrown  from  the  track,  the 
law  will  presume  negligence  on  the  part  of  such  company,  unless  the  contrary  is 
ibown  by  the  evidence.    Pittsbui^,  etc  R  R  Ox  ©.  Williams,  457. 

88.  In  such  case,  it  is  not  sufficient  for  the  defendant  to  show  that  the  car  was 
thrown  from  the  track  by  reason  of  the  breaking  of  a  rail,  sufficient  in  size  and 
free  from  all  defects,  but  it  must  also  show  that  such  broken  rail  had  been  prop- 
erly laid  down  and  spiked  on  soimd  and  sufficient  cross-ties.    Id. 
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S9.  £.  and  a  friend  arriyed  at  the  station  immediately  after  the  departure  of 
the  train.  An  employee  who  had  charge  of  the  trainfl,  trainmen,  aad  rolling- 
stock  invited  them  to  get  on  an  engine  which  was  at  the  station,  and  infonned 
them  that  the  engine  would  oyerUike  the  train  at  the  bridge,  a  short  distance 
from  the  station,  where  they  could  catch  the  train.  The  engine  overtook 
the  train,  but  as  a  collision  with  the  rear  car  was  imminent,  K  Jumped  from  the 
engine  to  escape  the  danger.  Held,  that  the  act  of  the  employee  was  that  of  the 
company,  and  that  £.  and  his  friend  were  not  guilty  of  ne^Ugence,  uid  were 
properly  upon  the  engine.    Nashville,  etc.,  R.  R.  Co.  «.  Erwin,  465. 

80.  The  plaintiff  sought  shelter  from  the  rain  underneath  a  buUdiog  belong- 
ing to  the  railroad  company,  which  had  formerly  been  used  as  a  freiefat  house, 
but  not  being  in  use  had  been  permitted  to  become  dilapidated  and  insecure. 
While  at  the  freight  house  he  noticed  that  a  portion  of  the  roof  -was  lifted  by 
wind  and  in  danger  of  falling.  While  running  to  escape  the  falling  fragment 
he  was  struck  by  it  and  injured.  Heid,  that  the  plaintiff  was  a  trespasser  and 
could  not  recover  damages  for  the  injury.  Leary  e.  Cleveland,  etc.  It.  B.  Ca, 
488. 

81.  When  a  railroad  company  has  been  in  the  halut  of  stationing  a  flsgrnaa 
at  a  crossing,  for  the  purpose  of  giving  warning  of  the  approach  of  trains^  it  is 
negligence  on  the  part  of  the  company  to  remove  such  flagman  without  giving 
due  notice.    Pittsburg,  etc.,  R.  R  Co.  e.  Jundt,  503. 

8SI.  The  plaintifEs  were  passing  with  a  horse  and  buggy  along  a  street  in  Indi- 
anapolis. Just  before  they  reached  the  railroad  crossing  a  train  of  cars  suddenly 
appeared,  whereat  the  horse  became  frightened  and  ran  away,  causing  theiniory 
complained  of.  Upon  the  trial  the  attorney  for  the  i^aintifls  asked  the  follow- 
ing question:  "  State  whether.  Just  prior  to  or  at  the  time  of  the  accident,  you 
observed  any  person  at  or  near  the  crossing  of  the  defendant's  road,  engaged  in 
givinff  signals  cf  an  approaching  train."  The  question  was  excluded.  EM, 
that  the  question  was  proper  and  should  have  been  allowed.    Id. 

88.  A  barje  laden  with  coal  irhile  passing  under  a  railroad  bridge  struck  s 
submerged  los,  which  was  lodged  in  a  pier  of  the  bridce,  and  was  wrecked 
HM,  that  as  Uie  pios  were  constructed  in  accordance  with  approved  methodi 
the  railroad  company  was  not  liable.    Ward  e.  Louisville,  etc*  R  R  Co.,  506. 
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PLXABDre  Am  pbactiob. 

1.  The  Circuit  Court  has  jurisdiction  of  suits  by  or  agthill  a  nstiooal  bftnk. 
without  regftrd  to  the  citizenship  of  the  parties.  County  of  Wilson  e.  National 
Bank,  ISl. 

S.  Where  a  court  of  county  oommiasioners  in  Alabama,  purtuant  to  the  act  of 
Dec.  81, 1868  (La^s  of  1868,  p.  614),  subscribed  for  stock  in  a  railroad  company, 
•and  issued  the  bonds  of  the  county  in  payment  therefor,  the  holder  of  tliem,  or 
of  tlie  coupons  Uiereto  attached,  is  not  req^uired  to  present  them  when  due  to 
that  court  for  ^owance,  before  commencmg  suit,  to  enforce  their  payment 
County  of  Greene  «.  Daniel,  105. 

S.  In  case  of  non  payment,  a  mandamus  will,  by  the  laws  of  the  State,  lie 
against  that  court  to  compel  the  assessment  and  levy  of  the  necessary  taxes;  but 
the  holder  who  resorts  to  the  courts  of  the  United  States  must  there  reduce  the 
bonds  or  the  coupons  to  Judgment,  before  he  is  entitled  to  that  remedr.    Id. 

4.  A  township  in  Illinois  and  a  taxpayer  thereof,  on  behalf  of  himself  and 
•other  resident  taxpayera,  filed  their  bill  in  a  court  of  that  State  against  certain  . 
State,  oounfy,  and  township  officers  and  the  "unknown  owners  and  holders" of 
•certain  township  bonds,  each  payable  in  the  sum  of  $1000.  The  bill  prated  for 
an  injunction  to  restrain  the  levy  and  collection  of  a  tax  to  pay  the  principal  of 
the  bonds  or  any  interest  thereon.  A.,  a  citizen  of  another  State,  was  the  owner 
of  all  of  them.  Held,  that  he  was  entitled,  under  the  act  of  March  8,  1875,  a  187 
<a8  Stat.,  pt.  8,  p.  470),  to  remove  the  suit  to  the  Circuit  Court  of  the  United 
States.    Harter  e.  Eernocban,  83. 

5.  A  decree  was  rendered  by  the  State  Court  asainst.  A.  by  default,  althou^ 
be  was  not -summoned,  nor  sorved  with  a  copy^  of  the  bill  or  any  notice  of  the 
pendency  of  the  suit.  On  his  application  within  the  prescribed  period  the  de- 
cree was  set  aside,  and  he  thereupon  filed  his  petition  to  remove  the  cause.  Bdd, 
that  it  was  filed  in  due  time.    Id. 

B,  The  plea  of  non  est  factum^  in  an  action  of  assumpsit,  brought  upon  inter- 
•est  coupons  attached  to  corporate  bonds,  is  not  a  properpl^  and  there  is  no  er- 
ror in  striking  it  from  the  files.    Town  of  Windsor  e.  Hallett,  76. 

7.  Where  all  of  the  evidence  is  admissible  under  the  general  issue,  that  could 
have  been  presented  under  special  pleas  to  which  a  demurrer  was  sustained,  and 
such  evidence  was  so  admitted,  the  court  will  not  consider  an  assignment  of  er- 
ror for  sustaining  the  demurrer.    Id. 

8.  It  cannot  be  said  that  a  case  is  not  authority  on  one  point,  because  although 
that  point  was  properly  presented  and  decided  in  the  regular  course  of  the  con- 
aideration  of  the  cause,  something  else  was  found  in  the  end  which  disposed  of 
the  whole  matter.    Railroad  Companies  e.  Schutte,  1. 

9.  At  an  inquisition  if  the  marshal  submits  the  names  of  the  Jurors  to  the  re- 
specUve  attomevs  that  they  may  strike  from  the  list  until  the  numbcur  is  reduced 
to  twelve,  and  the  attorney  for  the  defendant  refuses  to  do  so,  the  mura^i^^  may 
perform  that  duty  in  his  stead,  as  otherwise  it  would  be  possible  in  any  case  for 
a  party  defendant  to  prevent  the  rendition  of  a  verdict  by  refusing  to  strike  from 
the  panel.    Dixon  et  al.  e.  Baltimore,  etc. 

10.  There  is  no  force  in  an  oblection,  that  in  four  separate  inquisitions,  the 
same  twenty  lurors  were  presentea  as  a  panel  in  each  case.    Id. 

11.  Nor  will  the  court  consider  the  objections  whether  a  sufficient  number 
•of  wKneoocB  vera  sworn  and  examined  as  to  the  amount  of  the  alleged  damages. 
Id. 

19.  The  remedy  of  an  owner  of  land  crossed  by  a  railroad,  for  a  failure  on  the 
part  of  the  oorporation  to  comply  with  the  provision  of  Uie  Railroad  Act  of 
1864  <S  8,  ch.  988.  Laws  of  1864),  requiring  railroad  corporatioiis  to  erect  and 
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«»*>«*^»«  fences  on  the  sidee  of  their  roads,  and  f ann-croaBingB,  is  not  oovflnad 
lo  an  action  for  damages  ghren  by  said  act;  but  he  maj  enforoe  the  perfonnaiiee- 
<tf  this  duty.    Jones  e.  Seiigman,  296. 

IS.  The  court  has  power  to  direct  the  construction  of  a  crossing  under  the 
tracks  of  the  road.    Id. 

14.  The  award  and  payment  of  damages  in  proceedings  to  oondem  land  taken 
for  the  load,  does  not  preclude  the  former  owner  from  maintaining  an  action  to- 
compel  the  corporation  to  fulfil  the  duty  imposed  upon  it  as  to  crossinga.    Id. 

1ft.  Where  a  railroad  has  been  taken  possession  of  under  a  mortgage,  by  trus- 
tees for  bondholders,  and  is  being  operated  by  them,  and  where,  by  the  movt- 
gage,  power  is  given  to  them  to  make  repairs  and  additions  to  the  road,  th^ 
may  be  held  for  a  performance  of  the  duties  imposed  by  said*proTi8ion.    Id. 

18.  The  findinjss  of  fact  of  the  Coiut  sitting  as  a  master  on  the  question  of  the 
reasonable  practicability  of  an  overhead  crossing,  will  not  be  set  aside  on  appeal 
except  on  the  ground  of  palpable  error.    Baltmiore,  etc,  R.  R  Co.,  Apneal, 

17.  What  evidence  is  sufficient  to  demonstrate  the  reasonable  practicability  of 
avoiding  a  grade  crossing?    Id. 

It.  A  passenger  presented  a  check  for  Ids  baggage,  which  baggage  he  had  de- 
livered to  the  carrier  when  he  took  passage  on  u^  train.  The  agent  b^ng  una* 
ble  to  find  the  bajigage,  took  the  number  of  the  check,  and  requested  the  pas- 
senger to  call  again.  On  the  same  evening  the  passenger  returned  to  the  depot, 
but  the  agent  informed  him  that  he  had  made  further  search  and  the  haggt^ge^ 
could  not  be  found:  Held,  that  such  acts  and  declarations  'of  the  agent  were 
competent  evidence  for  the  passenger  in  his  action  agunst  the  carrier  for  loss  of 
such  baggage,    Baltimore,  etc.,  R  R.  Ck).  e.  Campbell,  24. 

19.  The  assent  of  the  shipper  to  conditions  in  a  bill  of  lading,  or  other  contract 
for  the  carriage  of  goods,  limiting  the  carrier's  liabilitv,  is  bindinfi;  upon  hini» 
when  the  loss  happens  without  fault  or  negligence  of  the  carrier;  but  such  as- 
sent  will  not  be  implied  or  presumed  from  facts  and  circumstances  which  do  not 
clearly  show  an  assent  to  such  conditions  in  the  contract  on  which  the  action  is 
founded.    Pittsburg,  etc.,  R  R  Co.  e.  Barrett,  257. 

M.  In  the  absence  of  satisfactoiy  proof,  showing  that  the  shipper  has^  by  as- 
sent and  acquiescence,  or  otherwise,  agreed  to  limit  the  liability  of  the  carrier, 
the  presumption  is  tlMt  he  intended  to  insist  on  his  common  law  rights.    Id.. 

91.  Neitlier  usage  nor  custom,  though  known  to  the  shipper,  whi<dh  he  has 
not  dearly  assented  to  as  a  condition  of  the  contract  of  shipment,  can  be  set  up 
to  absolve  a  carrier  from  his  conunon  law  liability.  Pittsburg,  etc.,  R  R  Co. «. 
Barrett.  256. 

SS.  The  decision  on  a  former  appeal  herein  (40  Wis.  682)  that  the  amended 
complaint  states  a  cause  of  action  in  tort,  and  not  on  contract,  reaffirmed.  Qxt^ 
ham  and  others  e.  Chicago,  etc.,  Ry.  Co.,  289. 

M.  Rights  of  action,  whether  sounding  in  tort  or  in  contract,  which  are  not 
granted  by  a  statute,  but  while  connected  with  the  existence  of  the  statute,  re- 
sult from  the  application  of  common-law  principles,  are  not  loat  by  the  lepesl 
of  the  statute.    Id. 

94.  In  an  action  a^nst  a  street  railway  company  to  recover  damages  for  a 
personal  injury  received  in  attempting  to  alight  from  a  car,  the  defendant  asked 
the  court  to  instruct  the  Jury  to  find  for  Uie  defendant,  if  they  found  that  the 
plaintiff,  while  the  car  was  still  in  motion,  without  rin£;ing  the  bell,  and  with- 
out notice  to  the  driver  of  his  intention,  alighted  from  Uie  car,  and  in  so  doing 
'was  thrown  to  the  ground  by  a  jerk  of  the  car,  and  was  so  injured:  Held,  that 
the  instruction  was  bad  and  properlv  refused,  as  the  motion  of  the  car  might 
have  been  barely  perceptible,  in  which  case  the  driver  would  have  no  ri^t  to 
start  the  car  by  a  sudden  jerk  without  looking  to  see  if  passengere  were  m  the 
act  of  alighting  or  not,  and  that  Uie  act  of  the  plaintiff  in  such  case  could  he  re- 
garded as  negligence.    Chicago  City  Ry.  Co.  e.  Mumford«  812. 

96.  When  the  driver  of  a  street  car  had  been  notified  that  a  passenger  desired 
to  get  off  at  a  certain  house  on  the  street,  and  had  agreed  to  stop  the  car  at  sncb 
a  fuace,  an  instrucUon  that  if  the  passenger,  when  near  the  place  named,  under 
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took  to  get  off  the  car  while  it  was  going  slowly,  the  driver  having  no  notice  of 
his  inlention,  he  coald  not  recover  for  a  personal  injuiy,  although  the  car  started 
forward  as  he  was  stepping  off,  which  threw  him  to  the  ground,  was  held  prop- 
eriy  refused,  as  being  calculated  to  mislead  the  Jury.    Id. 

M.  Where  a  party  excepts  to  a  refusal  to  give  an  instruction  as  asked,  but 
not  to  the  giving  of  the  same  as  modified,  and  the  ruling  of  the  court  is  not 
urged  as  a  ground  for  a  new  trial,  nor  assigned  for  error  in  the  Appellate  Court, 
the  only  question  before  this  court  will  be,  whether  the  trial  court  erred  in  re- 
fusing the  instruction  as  asked.    Id. 

S7.  Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a  reversal 
of  Uie  same,  he  cannot  prosecute  error  to  reverse  the  judgment  thus  reduced  in 
the  amount,  although  the  court  may  have  been  wrong  in  finding  that  the  judg- 
ment was  excessive.    Iron  R  R.  Co.  v.  Mowery,  861. 

88.  Where  the  petition- alleges  a  specific  act  of  negligence  as  the  ground  of 
plaintifTs  action,  there  can  be  no  recovery  for  any  other  act.  Thus  where  the 
specific  negligence  alleged  was  the  failure  of  a  railroad  companv  to  stop  its  train 
at  plaintifrs  station  lone  enough  for  him  to  alight:  Held,  that  he  could  not  re- 
cover upon  proof  that  the  injuries  for  which  he  sued  were  sustained  by  reason 
of  the  company's  failure  to  keep  the  platform  lighted.  Price  «.  St.  Louis,  etc., 
R.  R.  Co.,  865. 

88.  The  fact  that  evidence  irrelevant  to  the  issue  as  made  b^  the  pleadinss  ia 
admitted  without  objeclion,  does  not  authorize  the  court  to  instruct  the  jury 
that  thev  may  find  a  verdict  upon  that  evidence.    Id. 

80.  The  proviso  to  Texas  R  8.  does  not  affect  the  riehts  of  the  personal  rep- 
resentative of  a  deceased  plaintiff,  who,  while  living,  had  sued  for  a  personal 
injury  and  recovered  judgment  therefor  in  the  district  court;  his  rights  remain 
as  they  existed  before  the  enactment.  The  cause  of  action  is  merged  in  the 
judgment  of  the  district  court,  which  survives,  and  is  not  vacated  or  opened  by 
writ  of  error  or  appeal,  but  remains  valid  and  subsisting  until  set  aside,  4ind 
constitutes,  in  favor  of  the  administrator,  a  cause  of  action.  Qalveston  City  Ry. 
Co.  «.  Nolan,  887. 

SI.  It  would  be  otherwise  had  judgment  been  rendered  against  the  plaintiff, 
and  after  plaintifTs  death  an  appeal  nad  been  taken  by  the  administrator;  the 
cause  of  action  would  then  be  that  on  which  the  suit  was  originally  founded, 
and  would  not  survive.    Id. 

88.  The  evidence  was  to  the  effect  that,  as  between  the  defendant  and  the 
other  street  railway,  with  whose  tracks  the  switch  made  a  connection,  the  de- 
fendant was  to  keep  the  switch  and  the  abutting  pavement  in  good  condition. 
The  court  was  asked  to  charge  that  if  the  switch  was  properly  put  down  de- 
fendant was  not  chargeable;  the  request  was  refused,  but  the  court  charged  that 
if  the  switch  was  skilfully  put  down  and  was  in  itself  no  obstruction,  whidi  a 
person  could  not,  with  oroinary  care  and  prudence,  avoid,  the  proposition  would 
be  correct.  Held,  no  error;  that  although  the  switch  was  a  proper  one  and  well 
laid  down,  if  it  subsequently,  from  anv  cause,  was  raised  to  an  undue  height 
above  the  pavement,  or  Uie  pavement  had  sunk  unduly  below  it,  it  was  defend- 
ant's duty  to  put  it  in  good  condition.  Wooley  v.  Qrand  St,  etc.,  R  R.  Co.» 
398. 

S8.  Also,  Held,  that  although  the  degree  of  care  and  prudence  required  of  one 
travelling  upon  a  street  wherein  a  street  railway  has  been  rightfully  laid  down,, 
was  greater  than  that  required  in  travelling  upon  a  street  not  so  used,  yet  that 
it  might  still  be  characterized  as  ordinarv.    Id. 

84.  A  witness  was  asked,  by  plaintifrs  counsel,  whether  the  switch  was  as 
high  at  the  time  of  the  trial,  as  at  the  time  of  the  accident;  this  was  objected  U> 
and  oblection  overruled.    Held,  no  error.    Id. 

.    86*  Also,  Held,  that  it  was  not  error  to  receive  evidence  that  there  had  been 
other  accidents  at  the  same  switch.    Id. 

88.  After  tlie  court  had  charge,  in  substance,  that  the  switch  used  was  not 
in  itself  objectionable,  but  was  only  so  if  found  by  the  jury  to  have  been,  at  the 
time,  too  high  to  be  compatible  with  defendant's  right  to  a  reasonable  use  of  the 
street  and  to  have  been  an  obstruction,  was  asked  by  defendant's  counsel  to  in- 
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struct  the  Jury,  that  defendant  was  not  chareenble  with  n^^ige&oe  in  piitti]i|r 
down  the  switch  he  did;  tliat  the  switch  used -was  not  an  obetmction  in  law,  n 
properly  laid.  The  court  replied  it  would  leaye  that  to  the  iury.  Hdd,  that 
the  request  and  answer  must  be  considered  in  view  of  what  the  court  had  al- 
ready charged,  and  so  considered  was  not  error.    Id. 

87.  The  complaint  seeks  a  recovery  for  sickness  and  bodily  and  mental  snf- 
feriog  of  the  plaintiff  wife,  and  for  mental  suffering  and  expense  and  trouble  on 
the  pmrt  of  the  plaintiff  husband  growing  out  of  the  sickness  of  the  wife,  alle^ 
to  have  been  caused  by  the  negligence  of  defendant's  servants  in  diiectmg 
plaintiffs  to  leave  a  train  of  passenger  cars  before  they  had  reached  their  desti- 
nation; and  the  action  is  hsld  to  be  in  tort  for  the  negligence,  and  not  upon  the 
contract  of  carriage,  notwithstandine  averments  wliich  show  a  contract  relation 
between  the  parties,  and  that  defendant  "  wholly  disregarded  its  dnty  in  the 
premises,  and  its  contract  and  obligations  to  and  with  the  plaintiffs.*  Brown 
•9.  Ohicuo,  etc,  R  R.  Co.,  444. 

S8.  Wnile  the  rule  in  actions  for  breach  of  contract  is  that  the  damages  leco?- 
erable  are  onhr  such  as  the  parties  mav  reasonably  be  supposed  to  have  oontem- 

Slated  as  likely  to  result  from  such  a  breach,  the  general  rule  in  actions  for  tortB 
\  ttukt  the  wrong-doer  is  liable  for  all  injuries  resulting  directly  from  the  wrong- 
ful acts,  whether  they  could  or  could  not  have  been  foreseen  by  inuL    Id. 

89.  The  fact,  therefore,  that  defendant's  servants  did  not  know  the  delicate 
state  of  health  of  the  plaintiff  wife  at  the  time  of  the  alleged  wrong  does  not 
relieve  defendant  from  liability  for  the  actual  direct  consequences  of  sacfa 
wrong.    Id. 

89.  It  is  not  error  to  refuse  to  instruct  the  Jury,  that  the  company  has  per- 
formed its  full  duty  as  a  common  carrier  of  passengers,  when  it  has  furnished 
for  their  carriage  a  car  or  caboose  which  will  run  with  safety  while  upon  iti 
road,  but  will  be  unable  to  resist  the  crash  when  thrown  from  its  track.  Pitts- 
burg, etc.,  R.  R  Co.  V,  Williams,  457. 

80.  It  was  not  error  to  instruct  the  jury  that  proof  of  defects  at  other  points 
in  the  road  would  not  make  a  case  of  negligence  at  the  place  of  the  acadent, 
nor  render  the  defendant  liable  for  the  injury  to  the  plaintiff,  unless  it  was  fur- 
ther shown  that  such  defective  condition  caused  or  materially  contributed  to  the 
accident.    Id. 

81.  Where  the  Jury  were  unable,  from  the  evidence,  to  give  the  "hour  and 
minute"  at  which  the  accident  occurred,  but  returned  in  answer  to  a  question 
as  to  such  fact  submitted  to  them,  that,  "  From  the  nature  of  the  question,  we 
cannot  so  positively  answer/'  the  court  did  right  in  accepting  such  answer,  and 
dischamng  the  jury  from  the  further  consideration  of  such  question.    Id. 

88.  £rror  which  is  not  pointed  out  or  discussed  in  the  brief  of  the  party  as- 
signing it  will  be  regarded  as  waived  by  the  Supreme  Court.    Id. 

88.  Questions  arismg  under  reasons  assigned  for  a  new  trial,  not  discussed  by 
counsel  in  the  Supreme  Court,  will  be  re^uxled  as  waived.    Id. 

84.  Suit  for  injuries  sustained  while  being  carried  on  a  passenger  train  of  ap- 
pellant. The  onlv  question  is  as  to  the  instructions  given.  The  latter  clause  of 
the  8th  was  as  follows:  "In  determining  whether  the  rate  [of  speed]  was  un- 
safe on  the  occasion  in  question,  you  should  consider  whether  the  velocity  was 
greater  than  that  which  nad  been  practised  before  with  the  tacit  consent  of  the 
community  and  without  accident."  This  is  not  the  law.  The  fact  that  trams 
have  been  run  over  a  railroad  at  a  high  and  daneerous  speed  without  injury  b 
not  conclusive  that  it  will  continue  to  be  so  and  thereby  relieve  tiie  company 
from  liability  on  account  thereof.  The  tacit  acquiescence  in,  and  toleration  of 
a  wrong  for  the  time  being,  by  the  community,  does  not  Justify  a  repetidon  and 
a  perpetuation  of  the  wrong.    Cleveland,  etc.,  R  R  Co.  e.  Newell,  4B8w 

88.  The  11th  was  as  follows:  "  It  appears  that  the  west  bound  express,  psss- 
ing  over  the  rail  a  short  while  before  the  east  bound  train,  in  which  Mr.  Newell 
was  being  carried,  was  thrown  from  the  track.  There  is  no  presumption  that 
the  rail  was  broken  before  this  train  reached  it,  and  if  the  plaintiff  churn  that  it 
was,  the  burden  of  proof  is  upon  him."  It  is  well  settled  that  where  a  passenger 
is  injured  by  a  train  running  off  the  track  the  law  raises,  prinui  fade,  a  pro- 
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sumption  of  negligence  on  tbe  part  of  the  railroad  company.  In  this  case  there 
^was  specific  facts  tending  to  constitute  negligence  on  the  part  of  the  company, 
and  to  say  that  the  company  must  defeat  the  general  presumption  of  negligence 
Ify  proof,  and  at  the  same  time  the  injured  paxty  must  establish  the  facta  con- 
Btltuting  negligence  by  proof,  without  the  general  presumption  bein^  removed, 
would  be  strange  logic,  and  would  tend  to  confuse  and  mislead  the  Jury.  Tiie 
court  erred  in  its  instruction.    Id. 

80.  Contractors  having  a  claim  against  a  railroad  company  which,  by  the  Act 
of  Jan.  21,  1843  (P.  L.  wl),  is  paramount  to  the  lien  of  a  subsequent  mortgage, 
and  who  are  made  parties  defendant  to  a  bill  of  foreclosure  of  said  mortgage, 
are  bound  by  a  decree  entered  against  them  pro  confesso  in  said  foreclosure  pro- 
oeedingB,  by  virtue  of  which  the  road  and  franchises  of  the  company  are  <»dered 
to  be  sold  discharged  of  all  liens,  and  cannot,  therefore,  long  subsequently  as- 
sert their  claim  as  against  the  purchaser  at  said  sale.  Woods  v.  Pittsburg,  etc., 
R  R  Co.,  526. 

57.  A  prayer  in  the  said  bill  of  foreclosure,  praying  that  the  mortgage  be 
decreed  a  first  lien  on  the  road  and  franchises,  coupled  with  the  joinder  of  the 
said  contractors  as  defendants,  and  an  alle^tion  that  they  set  up  clidms  against 
the  road,  which  complainant  does  not  admit  to  be  of  any  validly  as  against  his 
mortgage,  constitutes  suflicient  ground  for  such  a  decree  as  has  toeen  mentioned 
above,  whereby  the  contractor's  claim  is  concluded.    Id. 

58.  Where  a  bill  was  filed  in  the  Supreme  Court  of  the  District  of  Columbia, 
in  behalf  of  some  of  many  bondholders  under  railroad  mortgages,  impeaching 
the  proceeding  in  a  cause  in  equity  instituted  by  the  trustees  m  raid  mortgages 
in  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Texas,  and 
the  title  of  purchaser  under  such  proceedings,  and  where  the  bill  shows  that  the 
circuit  court  obtained  lurisdiction  of  the  cause,  and  that  the  same  is  still  pend- 
ing In  said  court,  and  that  the  relief  which  is  sought  here  can  be  obtidned  therein 
on  proper  application:  EM,  such  a  bill  is  bad  on  demurrer.  I^yolle  e.  Texas, 
etc.,  By.  Co.,  5d2. 

88.  The  power  to  issue  an  injunction  rests  in  the  sound  discretion  of  the 
court,  and  will  not  be  exercised  when  all  parties  in  interest  are  not  before  the 
court.    Id. 

Oakribb,  16,  Id,  21,  22,  24,  27,  28,  425:  CoBFOKATioir;  Cbobboio.  2;  Dam- 
ages;  Bxfrbsb  CoicPAinr;  NxouoBiroB,  81;  Tax. 
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POWEB  07  SALE,  DBTBBKHATIOV  07,  682. 
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1.  A  Teoeiyer  Ims  no  power,  anlesB  authorized  by  the  court  uypointiiiff  him, 
lo  contract  for  monicipal  aid  in  order  to  complete  the  railroad.  SmiUi «.  H'Cnl- 
lough,  159. 

8.  Where  the  net  eaminga  of  a  railroad,  which  is  under  a  reoeiverddp,  ars 
sufficient  to  purchase  neoesBarr  rolling  stodk  and  equipments,  lliey  should  be  so 
applied,  and  the  receiyers  will  not  be  authoriied  to  create  a  loan  secured  by  a 
car  trust  for  their  purchase,  merely  in  order  to  allow  the  earnings  of  the  road 
to  be  applied  to  the  interest  due  the  bondholders.  Whether  it  is  within  the 
scope  of  the  oourt*s  duty  to  grant  to  the  receiyers  authority  to  create  such  car 
trust,  dubitatur.    Ta:^lor  «.  Fhila.,  etc.,  R.  R  Co.,  177. 

8.  A  receiver,  by  ms  appointment,  is  authorized  to  take  and  hold  possession  of 
property  under  the  control  and  direction  of  the  court,  and  the  general  practice 
seems  to  be,  when  necessary  for  the  recovery  or  preservation  of  personal  proper- 
ty by  him,  the  defendant  wiU  be  required  to  assign  the  property  by  proper  writ- 
ten assignment,  and  where  it  is  necessary  to  execute  leases,  or  to  bring  ejects 
ment,  etc.,  for  real  estate,  an  assinimeDt  or  conveyance  to  the  receiver  is  neces- 
sary. If  he  is  merely  authorized  to  sell  property,  like  a  master,  he  takes  no 
title.    Union  Trust  Co.  e.  Weber,  588. 

4.  A  railway  company  which  has  never  commenced  to  acquire  the  lands  or 
construct  the  railway's  authorized  by  their  Act  is  not  an  "undertaking,"  within 
the  meaning  of  sect  4  of  the  Railway  Ck)m panics  Act,  1867,  of  which  a  receiver 
can  be  appointed  under  that  section.    In  Re  Birmingham,  etb.,  Ry.  Co.,  617. 

5.  Semble,  the  powers  of  a  receiver  appointed  under  the  above  section  do  not 
extend  to  getting  in  unpaid  calls.    Id. 
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See  Cabrieb,  80,  47. 
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See  Plbaodici  and  P&aciicb^  <  61, 

BI6KT  07  WAT,  188. 

See  BiciNXNT  Domain,  1. 

BIGHT8  07  OBSDITOB,  88. 

See  Bond,  7. 

BIPASIAV  BIOHT. 

ScsWatkb. 
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fHIPPXE*8  BUE. 
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See  BmNBKT  Domain,  4^  5»  6»  7. ' 

fXeVATUBI  07  FBlfXBSHT,  Iftl. 

See  Bond,  1. 

fFBID»  BATX  07.  ,^ 

See  Cabbibb,  Plbadino  and  PBAcnoBi. 

tTATB  00iniT»  SS,  105. 

See  PLBADore  and  P&acticb,  8,  4^  5. 

flATB  BXBT,  ISS. 

See  Statutb,  3. 

tTATIOV,  UOHTIVe  07,  M5. 

See  PLBADma  and  PsAcrncB,  17. 
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See  Carbikb,  46;  Statutb,  18L 

flATIITJL 

1.  After  the  bonds  in  question  were  issued,  the  Qeneral  Assembly  of  Loniai- 
ana  passed  an  act  creating  the  Board  of  Liquidation,  and  authorising  it  to  con- 
▼ert  and  fund  all  valid  outstanding  claims  against  the  State.  A  subsequent  act 
declared  the  bonds  to  be  void,  ana  forbade  tlie  board  to  fund  them.  uM.  that 
the  act  withdraws  from  the  board  all  authority  to  act  in  the  premises,  and  that 
the  obligation  of  no  contract  is  thereby  impaired,  inasmuch  as  there  was  no 
previous  acceptance  by  bondholders  of  the  proposition  to  fund,  and  no  considera- 
tion had  paraed.    Durkec  «.  Board  of  Liquidation,  185. 

8.  In  a  suit  brought  by  the  State  of  Louisiana,  seeking  to  restrain  payment  on 
the  bonds  issued  to  the  New  Orleans,  etc.,  R  R.  Co.,  under  an  act  approved 
April  Vi,  1871,  and  praying  for  relief,  upon  the  ground  that  the  act  was  in  viola- 
tion of  the  constitutional  amendment  of  1870,  which  declares  "  that  prior  to  the 
first  day  of  January,  1890,  the  debt  of  the  State  shall  not  be  so  increased  as  to 
exceed  twenty-five  millions  of  dollars,"  which  limit,  it  was  claimed,  had  been 
attained  before  the  passage  of  the  act,  a  holder  of  some  of  the  bonds,  who  was 
permitted  to  intervene,  set  up  that  they  were  issued  in  discharge  and  release  of 
valid  and  then  subsisting  obligations  of  the  State,  which,  prior  to  the  adoption 
of  the  amendment,  had  been  created  under  her  legislation.  EM^  that  thiscour^ 
has  Jurisdiction  to  determine  whether  the  amendment,  as  construed  by  the  court 
below  and  applied  to  the  facts  of  the  case,  impairs  the  obligation  of  contract 
Edi,  further,  that  the  act  is  in  conflict  with  that  amendment,  inasmuch  as  it 
authorized  the  creation  of  a  new  debt  on  a  new  consideration,  in  excess  of  the 
prescribed  amount,  and  that  the  bonds  are  void.    Williams  e.  Louisiana,  188. 

S.  The  Missouri  Act  of  March  28d,  1861  (Sess.  Acts,  p.  60),  withdrew  the 
power  conferred  on  the  county  courts  bv  the  charter  of  the  Laclede  and  Fort 
fioott  R  R  Go.  (Sess.  AcU,  185iMM),  p.  484),  to  subscribe  to  the  stock  of  that 
eompany  without  first  submitting  the  question  to  a  vote  of  the  people.  State  ex 
rel.  Barlow  e.  Dallas  County  Court,  123. 

4.  The  act  of  Missouri,  approved  March  18,  1871,  which  provides  that  "  it 
•hall  be  lawful  for  the  council  of  any  citv,  or  the  trustees  of  any  incorporated 
town,  to  purchase  lands,  and  to  donate,  lease,  or  sell  the  same  to  any  railroad 
company  upon  such  terms  and  conditions  as  such  board  may  deem  proper,  and 
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for  the  punxwes  of  aasisting  and  inducing  socli  railroad  company  to  locate  and 
build  machine-shops  or  ouer  improvements  upon  such  lands,  and,  forsndi 
purposes,  to  levy  taxes  upon  the  taxable  property  of  such  city  or  town,  and  to 
borrow  money  and  to  issue  the  bonds  of  such  city  or  town  for  such  purposes: 
Provided,  a  majoritv  of  the  qualified  voters  of  such  town  or  city,  at  a  spedal 
election  to  be  held  therein,  shall  assent  to  such  purchase  and  doni^on,'*  is  void, 
it  being  in  conflict  with  sect.  14  of  art  11  of  the  Ck>nstituti<A>  adopted  in  1865, 
which  declares  that  **  the  Gkneral  Assembly  shall  not  authorize  any  county,  dty, 
or  town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company,  ss80» 
elation,  or  corporation,  unless  two  thirds  of  the  qualified  voters  of  such  county, 
city,  or  town,  at  a  r^nular  or  special  election  to  be  held  therein,  shall  assent 
thereto."    Jarrolt  v.  Soberly,  118. 

ft.  The  provision  which  prohibits  the  creation  of  an  indebtedness  by  a  direct 
loan  of  municipal  credit  does  not  permit  the  indirect  use  of  such  crooit  for  the   I 
same  purpose.    Id. 

S.  The  act  of  Feb.  16,  1872,  forbidding,  under  certain  penalties  therein  pre- 
scribed, the  ot&cers  of  a  municipality  in  its  behalf  to  loan  the  credit  thereof,  or 
donate  to  or  subscribe  stoclL  in  any  railroad  or  other  company,  without  the  pre- 
vious assent  of  two  thirds  of  the  qualified  voters,  is  merely  prohibitory  in  ila 
character,  .and  confers  no  authority  on  those  oflAoers  when  such  assent  was  given. 
Id. 

y.  Held,  therefore,  that  the  bonds  of  the  "municipal  corporation  of  the  in- 
habitants of  the  town  of  Moberly."  dated  May  1,  .1872,  and  reciting  that  they  are 
*' issued  in  pursuance  of  an  election  held  in  said  town  on  the  twenty-sixth  day 
of  March,  a.  d.  1872,  to  decide  whether  said  town  should  purchase  and  donate 
to  the  8t  Louis,  etc.,  Ry.  Co.,  two  hundred  acres  of  land  for  machine-shop 
purposes,  the  result  of  said  election  being  two  hundred  and  twenty  ei^ht  votes 
for  the  purchase  and  donation  and  one  vote  against  the  purchase  and  donation; 
and,  in  pursuance  to  orders  of  the  board  of  trustees  of  the  inhabitants  of  the 
town  of  Moberly,  made  on  the  eighteenth  day  of  April,  a.  d.  1S72,  which  orders 
were  made  in  accordance  with  an  act  entitled  '  An  Act  to  authorize  cities  and 
towns  to  purchase  lands,  and  to  donate,  lease,  or  sell  the  same  to  railroad  com- 
panies,' approved  March  18,  A.  d.  1870,"  are  void.    Id. 

S.  Neither  the  act  of  the  legislature  of  Illinois,  entitled  "An  Act  to  inooipo- 
rate  the  Illinohi  Southeastern  Ry.  Co.,"  approved  Feb.  25,  1887,  authoriang 
townships  to  make  donations  to  that  company,  nor  the  amendatory  act  of  Feb. 
24,  1869,  aulhorizinir  the  issue  of  township  bonds,  for  the  amount  so  donated,  :s 
in  conflict  with  the  Constitution  of  the  State.     Harter  «.  Eernochan,  82. 

9.  The  State,  by  the  terms  of  the  statute,  having  a  lien  on  the  property  of  the 
railroad  company  as  trustee  for  the  holdere  of  the  bonds,  it  does  not  follow,  be- 
cause the  provisions  of  the  statute  in  respect  to  the  execution  and  exchange  of 
the  State  bonds  is  unconstitutional,  tliat  the  statutory  lien  is  void  also.  The  un 
constitutional  part  of  the  statute  may  in  this  instance  be  stricken  out,  and 
the  statutory  mortgage  left  in  full  force.    Railroad  Companies  e.  Schutte,  1. 

10.  Contracts  created  by,  or  entered  into  under,  the  authority  of  statutes  are 
to  be  interpreted  according  to  the  language  used  in  each  particular  case  to  ex- 
press the  obligation  assumed.    Id. 

11.  The  Mfune  statute,  which  declares  that  the  holder  of  a  railroad  ticket 
shall  have  the  ri^ht  to  stop  over  at  any  of  the  stations  along  the  line  of  the 
road,  and  that  his  ticket  snail  be  good  for  a  passage  for  six  yean  from  the 
time  it  is  firet  used,  applies  only  to  transportation  within  the  territorial  limits 
of  this  State;  the  statute  has  no  force  beyond  the  limits  of  the  State,  and  conse- 
quently does  not  apply  to  a  ticket  from  Portland  to  Montreal,  while  the  ticket 
is  being  used  beyond  the  limits  of  the  State.  Carpenter  e.  Qrand  Trunk  By. 
Co..  482. 

18.  While  such  a  ticket  is  being  used  in  New  Hampshire.  Vermont,  or  Canada, 
the  rights  of  the  passenger  will  te  governed  and  controlled  Ijy  the  laws  of  thoee 
places  and  not  by  the  hiws  of  Maine,  but  in  the  absence  of  proof  to  the  con- 
trary, the  law  of  those  places  will  be  presun^ied  to  be  the  same  as  the  oommoo 
law  of  Maine,  and  not  me  same  as  the  statute  above  cited.    Id. 
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IS.  The  power  of  a  nilroad  oompany  to  make  and  enf  oroe  a  r^g^lation  that 
one  or  more  desi^n^Ated  pasMoger  tiains  on  ita  road  shall  not  stop  at  specUed 
stations  or  places,  is  subject  to  legislative  control;  and  by  the  act  of  1852,  §  96, 
as  amended  in  1867  (Onio),  such  power  is  taken  away  as  to  municipal  corpora- 
tions  containing  three  thousand  inhabitants.    PennsyWania  Co. «  Wentz,  478. 

See  BoKD,  4^  11,  18, 17,  90;  Cabbixb,  16,  44,  45;  Ck>BPOiiATiOK,  6;  Damaoxs; 
BmmHT  DcMKAiN,  6,  8;  Exprbss  Compant;  Inquisition;  Plxabino  and 
PKaoncB^  8^  11,  12,  10,  86;  Statutb  of  Ldotations;  Bubscbiftion  to 
1. 


It ATUTX  07  LIMITATI0H8, 

The  statute  of  limitations  does  not  bar  the  plaintiiTs  remedy  where  the  lia> 
bility  of  the  defendant  is  created  not  merely  by  uie  act  of  the  parties,  but  by  the 
positive  requisitions  of  a  statute,  nor  will  it  be  held  to  embrace  any  proceedings 
at  law  not  therein  enumerated.  Hence  as  the  Maryland  act  of  1715,  chap.  98, 
sec  2,  which  is  the  statute  of  limitations  in  this  district,  in  none  of  its  provis- 
ions makes  allusion  to  a  proceeding  by  inquisition,  such  a  proceedlnff  cannot  be 
n^garded  as  an  action  within  the  meaning  of  the  statute.  Dixon  etiu.fi.  Balti* 
more,  etc.,  R  R  Co.,  901. 

flee  Sxinsnt  Doicain,  9. 

fTOCXy  187. 

flee  8x7.B8CBmiON  to  Stock. 

ITOCSBOLDSB,  106. 

See  Bond,  6. 

8T0LEV  BOVDS,  80. 

See  Bond,  25,  96. 

ROF-OVIX  TICKBT. 

See  Cabbibb;  Statutb. 

8T0»A0B  nr  TBAVSITir. 

SeeCARRDBB. 

flOiFFAfiB  07  TXADTS,  840. 

See  Cabbibb,  20-84,  87,  42,  48;  Nbguqbngb,  21;  Statutb,  18. 


1.  In  Indiana  the  abuttinglandholders  own  the  fee  in  the  streets  of  cities  and 
towns.    Terre  Haute,  etc..  R  R  Co.  v.  Scott.  208. 

2.  The  State  in  laying  out  for  its  seat  of  government,  upon  land  donated  by 
the  United  States  for  tnat  purpose,  the  town  of  Indianapolis,  and  making  and 
filing  maps  thereof,  as  required  by  law,  vested  in  the  town  for  the  use  of  the 
pubfic  such  rights  to  the  streets  and  alleys,  and  such  interest  therein,  as  would 
have  been  vestM  in  it  if  any  citizen  had  been  the  proprietor  of  the  land,  and  had 
laid  out  the  town  in  the  same  way;  and  the  grantee  m  fee  simple,  in  a  convey- 
ance by  the  State  through  its  agent,  of  a  lot  by  its  number,  abutting  upon  a 
public  stieet  in  said  town,  acquired  such  rights  to  said  street  and  such  interest 
Uierein  as  would  be  conferred  by  a  like  conveyance  by  such  a  citizen  proprietor 
of  a  town;  that  is,  such  grantee  took  the  fee.  subject  to  the  public  use  to  the 
centro  line  of  such  adjoining  street.    Id. 

See  Cobfobation  5;  Eminbnt  Doxain,  8.  4,  0;  Nbgijgknob,  18-20. 

8IBXBT  CAB,  PAaSBBGBB  OH  7B0HT  PIAT70BM. 

See  Cabbibb. 

ITBBBT  BAILWAT,  819.  ^ 

See  Cabbibb,  10;  Cobfobation,  5;  NBeuoBMOB,  18-90. 

fmXB»S75. 

See  Cabbibb,  10. 


<ns  imosx. 

fUliCBIPTXOH  Bin  IBOH  flTOGKHOUnOL  01, 

Bee  BoHD,  7. 

smeBiPTiox,  WBja  faib  nr  bovd  ob  nocK,  it. 

See  Bond,  11. 

•DiaCBHinOH  TO  fTOGX. 

i.  An  9et  of  the  legislature  of  Arkaiuae,  passed  in  1888,  aiiUioriaei  vn 
oouiity  to  Bubecribe  to  the  stock  of  any  railroad  company  in  thai  State,  jjnmdes 
the  auDSoiption  shall  not  exceed  $100,000,  and  the  consent  of  the  inhabituits  of 
the  county  thereto  shall  first  be  obtained  at  an  election  held  for  that  parposa 
At  an  election  held  under  that  act,  the  voters  of  a  coun^  voted  to  subscribe 
$100,000  to  the  stock  of  company  A.  and  $100,000  to  the  stock  of  compsnj  E 
BM,  1.  That  the  act  does  not  restrict  the  countv  to  a  single  Bubscriptioa.  1 
That  the  power  to  subscribe  is  general,  limited  onlj  bjr  the  sabscriptkm  of 
$100,000  to  the  stock  of  any  one  company.    County  of  Chicot  •.  JjemiB,  187. 

See  BoRD,  Statutb,  8. 

fOBOQinEn  ¥HIIIB,  801. 

See  Daicaobb,  4. 

iOlTB. 

See  Plbadiho  ahd  PBAcnc& 

SOPBEYXiOm,  ?OWIB  TO  8UB8CBIBI  TOB  BOBB  OB  nWBL 

See  BoHD,  li  18,  2L 

fUB?BT  OB  BOAB,  15L 

See  Bond,  8. 

fUBTITOB  OB  ACTIOB. 

See  FvKAsxnxQ  ahd  Pkagticb. 


See  BoHD,  11, 18;  ELBcnoN;  PLSADiiro  ahd  PBaono^  8|  811900^  i 

TBBxiBirs  OB  Bomn. 

Bee  oabbibb. 

TICBBT,  818, 488. 

See  Cabbikb,  1;  Statutb 

TICBBT. 

See  Carrikk. 

TZGKBT  AOBBT,  mOBflUkTIOB  TO  PA8BEBeBB  BT. 

See  Cabhxbe,  29,  80. 

TIB8  TAZBD  A8  BEAI  B8TATB,  888. 

See  Tax. 


SeeCABBiBR,  88. 

TIMB,457. 

See  Plbadiho  ahd  Practicb,  81 

TITLE  AGQiriBBD  SUBSBQUBBT  TO  OBABT,  188. 

See  Emihisht  Dokaih,  Sl 

TITIB  TO  AB  ACT,  88. 

See  CoHanrunoHAi.  Law. 

TOWB  OUBB,  POWBB  TO  8UB80BIBE  TO  BOBM  OB  8I0QK. 

See  BOHD,  14,  18,  21. 

TBACBy  BBfBCTIVB. 

See  KsoLiOEHGB;  Pleadxho  ahd  PBAcma^  81*81 

TBAnr  BOT  8T0PnBe. 

See  Cabbzbb;  Kbolegkhoh. 
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AMB,  Its. 

See  Emuumt  Doicaxr*  4;  IXmofuemacm,  80l 

1.  Under  the  acl  of  congresB  of  May  15, 1866,  and  tbe  act  of  the  mml 
^-jaemhly  of  Iowa  of  July  14,  1866,  the  Central  Air-Line  R.  R  Co.  acquired  an 
abflolute  title  to  120  sections  of  land,  which  it  had  a  right  to  dispose  of  withQut 
tiie  necessity  of  the  approyal  of  the  State.  A  conveyance  by  a  trustee  to  fattn- 
«elf  18  not  void,  but  only  voidable  at  the  option  of  the  cestui  que  trust.  Defend* 
iuii  in  this  action  hdd  not  to  be  in  a  position  to  question  a  me  of  land  by  the 
Air-Line  Co.  to  trustees  of  the  road.    Killer  v,  Iowa  Land  Co.,  87. 

TBVBTEB  AOTIHO  AS  SUBTXTOl,  6SS. 

Bee  Emineiit  Dokaih,  11-16. 

mLTXA  YZBXS^ISS. 
mPAZB  CAIX»  616. 


See  C0BF0BATI09,  8,  4  6. 
8eeBB0KivEB»  5. 


VIAflX  AMD  OTSTOM. 

Se^  Cabbibb»  18;  Plbadxho  asp  Fmiomaf,  7. 

▼znm,  suBsnuiMTi  SSL 

See  Daicagbs^  4. 
TISXAJOl. 

TOXD  Bon. 

See  BoHD;  StatdtE 

TOXB. 

See  BuBonofr. 

TAXJDIfT  or  OMTBAOT,  ISS.  1S6. 

See  Statutb,  1,  S. 

TAUDITT  OV  BUCTIOV,  Ul. 

See  Bond,  8. 

1.  The  Michigan  Southern  K  R  Co.  was  eatabliahed  br  the  State  of  Michi* 
can  under  a  special  charter  which  defined  the  basis  on  which  it  was  to  be  taied. 
The  State  afterwards  authorized  it  to  consolidate  with  the  Northern  Indiana  R. 
R  Co.,  with  no  change  in  the  basis  of  taxation  bv  the  same,  and  a  general  rail- 
road law  was  passed  at  about  the  same  time.  This  law  and  very  similar  acts 
afterward  passed  provided  that  "  every  corporation  formed  "  thereunder  should 
be  taxed  at  a  certain  rate.  The  Michigan  Southern  and  Northern  Indiana  Vo. 
meanwhile  became  part  of  the  Lake  Shore  and  Michigan  Southern  Ry.  Co.  un- 
der consolidation  agreements  with  corporations  in  other  States,  through  which 
the  route  of  the  consolidated  company  lies  and  in  whicJi  its  business  is  done.  A 
writ  of  mandamus  sought  for  by  the  State  treasurer  to  compel  tbe  auditor-gen- 
eral to  assess  the  companv  under  the  general  law  was  deniea;  it  is  not  a  corpo- 
ration framed  under  tnat  law  and  taxes  are  properly  assessed  upon  the  basis  fixed 
by  the  original  special  charter.    State  Treasurer  v,  Auditor-General,  665. 

S.  In  a  proceeding  to  enjoin  the  collection  of  a  tax  levied  for  tiie  construction  ' 
of  a  railroad,  it  is  not  competent  to  inquire  into  questions  pertaining  to  tlie  or- 
ganization of  the  railroad  company,  they  having  been  determined  by  the  board 
of  commissioners  as  lurisdictional  matters.    Brocaw  v.  Gibson  Co.,  678. 

S.  In  a  proceeding  for  an  appropriation  to  aid  in  the  construction  of  a  railioad 
through  a  township,  under  tbe  act  of  May  12,  1869,  IRS.  1876,  p.  786.  only 
two  per  centum  of  the  assessed  value  of  the  taxable  property  of  the  township, 
as  shown  by  the  tax  duplicate  of  tbe  preceding  year,  can  be  levied  at  one  time, 
upon  one  petition  ai}d  in  any  one  period  of  two  years:  but  it  does  not  follow 
that  other  appropriations  cannot  be  made  at  other  timea  and  upon  dliferent 
petitionB.    la. 

8  A.  &  £.  R  Cas.--48 
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4.  Under  said  act  of  May  12, 1889,  a  townahip  may  nwaeribe  TOMonnMo 
ditions,  and  make  ita  appropriation  payable  Uiereon.    td. 

5.  An  act,  professing  to  amend  a  section  of  a  statute  which  has  already 
sapeiaeded  bv  amendment  is  unconstitutional  and  void.    Id. 

8.  When  aid  is  given  bv  a  township  for  the  construction  of  a  railroad  thTov^b 
the  same,  the  money  neea  not  necessarily  be  expended  on  that  part  of  the  rottd 
within  the  limits  of  the  township,  but  it  may  be  expended  on  the  road  out^de 
its  limits.    Id. 

7.  Townships  have  no  right  to  vote  aid  to  railroads  already  constructed.     Id. 
8«  The  laws  providing  for  appropriations  by  taxation,  for  the  constmctioii  of 
railroads,  are  constitutional.    Id. 

9.  An  answer  is  not  bad  because  it  fails  to  answer  an  assumption  expreased 
in  a  conclusion  of  law  stated  by  the  pleader,  and  which  is  altogether  unsuppcnted 
by  the  specific  facts  affirmatively  alleged  in  the  complaint    Id. 

10.  To  entitle  a  railroad  company  to  receive  the  money  appropriated,  the  road 
need  not  be  perfect  in  every  respect,  but  it  must  be  so  far  completed  that  it  may 

'  be  properly  and  regularly  used  for  the  purpose  of  transporting  f rei^t  and  pas- 
sengers.   Id. 

11.  Ck>ntractor8  binding  themselves  to  construct  and  equip  a  railroad,  and  who 
are  to  receive  therefor  subscriptions  to  the  stock,  and  bonds,  and  mortgages  on 
the  road,  and  are  to  furnish  and  pay  for  all  materials,  labor  and  madiinery,  and 
who  are  placed  in  possession  of  the  road  to  enable  it  to  i>erform  the  contract^ 
and  authorized  to  operate  the  road  and  receive  the  earnings  thereof,  paying  to 
the  railroad  company  the  net  profits,  are  not  vested  wiSi  the  franchise  and 
right  of  way,  and  are  not  the  owners  of  the  rood  for  purposes  of  taxation. 
Union  Trust  Ck>.  e.  Weber,  (88. 

18.  The  listing  or  assessing  of  railroad  property  in  a  wrong  name  as  owner^ 
forms  no  grouna  for  enjoining  the  collection  of  the  tax  thereon.  Property  ia 
liable  to  pay  a  tax  without  reference  to  its  ownership.  Section  258  of  the  Rev- 
enue act  makes  all  taxes  on  real  estate  a  lien  on  tlie  same  from  and  after  the 
first  dav  of  May  in  the  year  it  is  assessed,  without  re^rd  to  its  ownership.    Id. 

18.  The  land  constituting  the  right  of  way  of  a  railroad,  with  the  ties,  rails, 
etc,  in  place  on  the  track,  and  turn-outs,  depot  grounds,  and  the  buildings  on 
the  same,  are  real  estate,  but  the  roll  in  e  stocK  is  made  by  statute,  for  the  pur- 
poses of  taxation,  personal  property,    id. 

14.  Taxes  assessed  on  personal  property  of  the  same  owner  become  a  lien  on 
his  real  estate,  and  a  tax  upon  the  capital  stock  and  franchise  of  a  railroad  com- 
pany, whether  they  be  regarded  as  r»U  or  personal  property,  is  a  lien  upon  the 
real  property  of  the  company.    Id. 

16.  The  failure  of  the  Btate  Board  of  Equalization  to  apportion  the  value  of 
the  capital  stock  of  a  railroad  company  amone  the  several  counties  through 
which  the  road  is  located,  and  the  making  of  sudi  apportionment  by  the  auditor, 
or  his  clerks,  so  it  is  correctly  made,  is  no  ground  for  interfering  with  the  col- 
lection of  the  tax.  If  any  county  does  not  get  its  proper  share  of  the  distribu- 
tion, that  does  not  concern  the  railroad  company.    I<L 

18.  A  statement  in  a  bill  to  enjoin  the  collection  of  a  tax,  that  the  assessment 
was  outrageously  exorbitant,  and  was  fraudulently  made  against  a  railroad 
company,  us  a  conclusion  of  the  pleader,  without  showing  in  what  the  over-val- 
uation consists,  and  giving  no  facts  or  particulars,  is  not  suffident  to  enjoin  the 
collection  of  the  tax.  A  mere  allegation  of  fraud  is  not  sufficient,  and  an  over- 
valuation will  not  of  itself  establish  fraud.    Id. 

17.  Where  a  railway  company  fails  to  make  a  return  of  its  propertv,  as  re- 
quired by  law,  to  the  auditor,  and  the  State  Board  of  Equalization  has  before  it 
the  return  made  to  the  county  clerk  by  an  agent  of  the  contractors  who  built 
the  road,  which  is  not  shown  to  be  untrue,  the  company  cannot  defeat  the  col- 
lection of  the  tax  levied  on  the  assessment  made  upon  such  a  basis,  on  the 
charge  that  the  board  did  not  ascertain  the  necessary  facts,  upon  which  to  fix 
the  proper  valuation.    Id. 

18.  Tlfc  failure  of  the  collector  to  return  the  taxes  assessed  against  railroad 
property  as  delinquent,  wiU  not  affect  the  rights  of  the  State  or  municipalities. 
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The  taxes  become  a  lien  from  the  first  day  of  May,  and  soch  Hen  continues  un- 
til Uiey  are  paid.  The  omission  to  make  such  return  is  cured  by  section  191  of 
the  Revenue  act    Id. 

19.  The  want  of  a  clause  in  a  collector's  warrant  authorizing  him  to  distrain 
for  taxes,  does  not  render  the  warrant  void.  Such  a  warrant  would  fully  pro- 
tect any  person  paying  his  taxes.  But  if  the  warrant  was  void,  that  would  not 
operate  to  release  or  discharge  the  taxes.  If  not  collected  in  one  year,  the  stat- 
ute requires  the  taxes  to  be  brought  forward  the  next  year  and  collected  as 
back  taxes.    Id. 

90.  The  taking  of  a  deed  of  trust  or  mortgage  on  real  estate  charged  with  a 
subsisting  lien  for  taxes  of  preceding  years  not  brought  forward  or  extended 
-will  not  <^rate  to  discharge  such  b»3k  taxes,  or  release  the  lien  of  the  same. 
Keltber  will  the  appointment  of  a  receiver  in  a  suit  against  the  owner  of  the 
property  have  such  effect.  He  is  not  a  purchaser  within  the  meaning  of  section 
878  of  the  Revenue  law.    Id. 

01.  The  levy  by  the  Governor,  Auditor  and  State  Treasurer  of  a  per  cent  that 
produces  an  amount  of  taxes  above  the  sum  authorized  by  the  legislature  to  be 
raised,  will  not  render  the  levy  void,  either  in  whole  or  in  part.    Id. 

OS.  Where  a  construction  company  bound  by  its  contract  to  construct  and 
equip  a  railroad,  purchased  and  owned  the  rolling  stock,  and  other  i)er80Dal 
property  used  in  the  work  of  construction,  on  the  first  day  of  May  in  a  certain 
year.  When  the  property  was  listed  for  taxation,  it  was  had,  the  person  making 
the  return  of  the  same  to  the  county  clerk,  not  being  the  a^nt  or  superintendent 
of  the  railroad  company,  had  no  authority  to  act  for  or  bmd  the  company,  and 
the  collection  of  the  tax  on  such  property,  as  against  the  railroad  company^ 
should  be  enjoined  as  it  could  not  become  a  lien  upon  its  real  estate.    Id. 

80.  The  collection  of  a  tax  should  never  be  enjoined,  except  in  cases  where 
the  tax  is  levied  upon  property  exempt  from  taxation,  or  where  it  is  doubly 
taxed,  or  the  tax  is  levied  without  warrant  of  law,  or  by  persons  having  no 
power  to  make  the  levy,  or  where  a  clear  case  of  fraud  in  mailing  the  valuation 
is  shown.  In  the  latter  case,  the  proof  must  be  clear  and  irresistible,  and  the 
injury  likely  to  result  considerable.    Id. 

WAIVEX. 

See  Pleading  ahd  Fracticb,  82,  88 

WATEB. 

1.  The  owner  of  land  bounded  by  a  navigable  stream  has  the  right,  by  virtue 
of  the  ownership  of  the  bank,  to  enjoy  free  communication  between  his  abut- 
ting premises  and  the  navigable  channel  of  the  river,  and  may  fill  out  into  the 
river,  beyond  low-water  mark,  to  navigable  water,  so  as  to  make  the  shore 
available  for  the  uses  connected  with  navigation,  and  to  this  extent  is  entitled 
to  the  exclusive  occupancy  of  the  bed  of  the  stream,  subordinate  and  sublect 
only  to  the  rights  of  the  public  with  respect  to  navigation,  and  such  needful 
rules  and  regulations  for  their  protection  as  may  be  prescribed  by  competent 
legislative  authority;  and  such  riparian  rights  are  property,  and  cannot  lawfully 
be  taken  for  public  use  without  just  compensation.  Carli  v.  Stillwater,  etc., 
R.  andT.  Co.,  226. 

8.  A  railway  company,  in  consideration  of  the  grant  of  a  right  of  way  through 
the  lauds  of  the  plaintiff  and  of  two  other  adjoining  proprietors,  agreed  to  maxe 
such  culverts  and  crossings  as  might  be  necessary  to  enable  the  parties  "to 
reasonably  occupy  their  lands,  to  carry  off  surplus  water,  etc. ;"  and  that  upon 
the  hillside  of  said  road  a  sufficient  drain  should  be  made  and  kept  open  '*for 
the*diacharge  of  the  drainage."  The  company  built  a  culvert  across  its  road 
south  of  and  below  said  lands,  with  which  the  drain  on  the  hillside  of  the  road 
was  connected,  and  through  which  the  drainage  from  the  lands  of  the  plaintiff 
was  discharged. — HM,  that  the  culverts  and  the  drain  form  necessary  parts  of 
the  plan  or  means  agreed  on  for  draining  the  lands  of  the  plaintiff  on  the  hill- 
side of  the  railroad,  and  that  for  damages  caused  to  such  lands  by  the  obstruc- 
tion  of  the  drain,  the  company  is  liable,  although  the  obstruction  may  not  have 
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been  on  the  lands  of  either  of  the  parties  gimntiDg  the  r|^t  ol  im|f«    IJMfciwi 
e.  Railway  Co.,  888. 

See  Cabbixb.  88-84;  JXmaueaacm, 

WAT-BZXX. 

See  Gabbibb,  8l 

iraZSDT  AS  fBSIffHT,488. 

Bee  Cabbibb»  47. 

W0BLB*8  PKAflB  JUHLH. 

See  OoBFOBATioiir. 

momQ  ACT  OT  XKPioni. 

See  Cabrtbb,  88-84. 

movem  uraiAL  to  Buim  tbmxbbt  at  xn  or  TBAnn»«i». 

See  Gabbibb»  4& 
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